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HENRY  JACKSON,  Reportkr Atlanta. 

Z.  D.  HARRISON,  Clerk Atlanta. 


JUDGES  OF  TUB  SUPERIOR  COURTS. 

Albany  Circuit Hox.  Peter  J.  Strozer Albany. 

Atlanta  Circuit Hon.  Jonx  L.  Hopkins Atlanta. 

Augusta  Circuit Hon.  William  Gibson Augusta. 

Blue  Ridge  Circuit Hon.  Noki.  B.  Knight Marietta. 

Brunswick  Circuit Hon.  W.  M.  Sessions Blackshear. 

Chattahoochee  Circuit...HoN.  James  Johnson Columbus. 

Cherokee  Circuit Hon.  Cicero  D.  McCutcuen Dalton. 

Coweta  Circuit Hon.  Hugh  Buchanan Newnan. 

Eastern  Circuit Hon.  William  Schley Savannah. 

Flint  Circuit Hon.  John  I.  Hali Thomaston. 

Macon  Circuit Hon.  Barnard  Hill Macon. 

Middle  Circuit. Hon.  Hehschel  V.  Johnson Bartow. 

Northern  Circuit Hon.  Garnktt  Andrews Washington. 

Ocmulgee  Circuit Hon.  George  T.  Bartleit Monlicello. 

Oconee  Circuit Hon.  A.  C.  Pate Hawkinsville. 

Pataula  Circuit Hon.  William  D.  Kiddoo Cuthbert. 

Home  Circuit Hon.  Robert  D.  Harvey.* Rome. 

**        "        ..Hon.  John  W.  H.  Underwood.. Rome. 

Southern  Circuit Hon.  Augustus  H.  Hanseli Thomasville. 

Southwestern  Circuit Hon.  James  M.  Clark Americus. 

Western  Circuit Hon.  George  D.  Rice Gainesville. 


♦The  term  of  office  of  Judire  Harvky  having  expired  John  W.  H.  rxDKEWuOD, 
Esq..  was  appointed  his  successor.    He  qualified  on  Miy  22d,  1873. 
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MouLTBiE  Moses  d  oZ.,  plaintifils  in  error,  t^.  Isaac  I. 
Moses,  executor,  defendant  in  error. 

1/  When  a  portion  of  the  assets  of  an  estate  consists  of  an  interest  in  a 
partnership  of  which  the  deceased  was  a  member,  it  is  the  duty  of  an 
executor  who  knows  the  fact,  to  take  notice  of  the  claim  in  his  in- 
Tentory  and  retnm  it  to  the  Ordinary,  bnt  a  failure  to  do  this,  though 
an  act  justifying  suspicion,  does  not  require  the  executor  to  be  charged 
with  the  nominal  value  of  such  interest,  and  he  may  show  what  was 
its  real  value. 

2.  When,  within  a  reasonable  time  after  qualification,  the  executor  has 
a  settlement  with  a  surviving  partner  of  the  deceased,  and  receives 
from  him,  as  the  deceased's  interest,  part  of  the  assets  of  the  partner- 
ship in  kind,  such  settlement  is  to  be  considered  prima  facie,  as  a 
fair  one,  and  if  there  be  no  affirmative  evidence  to  the  contrary,  a 
jury  is  authorized  to  act  upon  it,  as  a  just  and  proper  settlement. 

8.  When  an  executor  buys  from  a  surviving  partner  of  the  deceased,  an 

interest  in  the  partnership,  giving  his  own  note,  and  subsequently  takes 

from  the  surviving  partner  that  note  as  part  of  the  deceased's  share  in 

the  partnership,  and  substitutes  in  his  hands,  as  executor,  for  that 

Vol.  u  2.  9 
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note,  other  good  and  well  secured  notes  belonging  to  himself  an  an 
investment  of  the  money  for  the  estate.  Such  acts  are  not  illegal, 
though  they  justify  and  require  a  close  scrutiny  into  the  good  faith  and 
bona  fides  of  the  transaction. 

4.  When  the  assets  of  an  estate  came  into  the  hands  of  an  executor  in 
October,  1860,  and  were  mostly  in  promissory  notes,  and  the  legatees 
were  most  of  them  citizens  of  New  York,  and  the  executor  made  no 
returns  to  the  Ordinary  during  the  war,  but  managed  their  own  affairs 
in  this  State,  keeping  books  and  making  entries  therein  of  his  transac- 
tions, and  in  1865  made  a  full  return  of  his  acts  to  the  Ordinary,  and 
procured  from  him  a  special  order,  excusing  his  failure  to  make  re- 
turns  during  the  war,  and  allowina:  him  his  commissions : 

Heldf  That  a  verdict  of  a  jury  is  not  illegal,  which  recognizes  the  execu- 
tor as  not  in  default  for  failing  to  make  returns  during  the  war,  and 
which  excuses  him  for  losses  upon  investments  made  in  good  faith, 
and  under  circumstances,  such  as  other  prudent  men  acted  in  th'e  same 
way. 

6.  Until  the  adoption  of  the  Code,  Ist  of  January,  1878,  there  was  no 
particular  funds  or  bonds  in  which  trustees  were  required  by  law  to  in- 
vest, and  investments  made  as  other  prudent  men  invested  their  funds, 
if  made  in  good  faith,  will  protect  an  executor  if  he  be  guilty  of  no 
illegality. 

6.  It  is  not  improper  for  a  jury  to  allow  an  executor  reasonable  counsel 
fees  for  advice  and  aid  in  the  management  of  an  estate,  and  making 
returns.  But  when  the  legatees  file  a  bill  against  the  executor  for 
an  account,  charging  a  devastavit,  it  is  improper  and  illegal  to  allow 
the  executor  counsel  fees  for  defending  the  bill,  unless  it  plainly  ap- 
pear that  there  are  such  complications  and  conflicting  claims  among 
those  interested  in  the  estate  as  to  make  it  necessary  for  the  interest  of 
the  parties,  that  the  settlement  should  be  by  a  decree  of  the  GourL 

Administrators  and  executors.  Partnership.  Settlement. 
Eeturns.  Investments.  Attorney's  fees.  Before  Judge  James 
Johnson.    Muscogee  Superior  Court.    October  Term,  1872. 

This  bill  is  filed  by  Moultrie  Moses,  Montefiore  Moses, 
Flora  Moses  and  her  husband  Otto  L.  Moses,  Sarah  Davega 
and  her  husband,  Isaac  Davega,  and  Felix  T.  Moses  and  Jacob 
Moses,  minors,  who  sue  by  tlieir  next  friend,  Moultrie  Moses, 
against  Isaac  I.  Moses,  executor  of  Jacob  I.  Moses,  deceased. 

It  is  charged  that  Jacob  I.  Moses  died,  leaving  a  large  estate 
of  real  and  personal  property,  and  a  will  and  codicil,  by  which 
he  disposed  of  the  same.     Under  this  will,  legacies  were  be- 
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queathed  to  the  said  Sarah,  who  was  the  widow  of  said  Jacob 
I.,  and  divers  other  persons.  It  also  gave  to  Moultrie  and 
Montefiore,  and  their  brother,  Eynear,  a  legacy  of  $20,000  00, 
and  provided  the  same  should  be  placed  in  the  hands  of  three 
respectable  and  responsible  gentlemen  of  New  York,  in  trust, 
to  be  invested  in  the  best  six  per  cent,  securities  until  Monte- 
fiore arrived  at  twenty-one,  when  it  should  be  divided  into 
three  equal  parts,  one  to  be  given  to  Montefiore,  and  the  bal- 
ance to  be  kept  until  Moultrie  arrived  at  twenty-one,  when  he 
should  have  half,  and  the  balance  to  be  kept  until  Rynear  be- 
came twenty-one. 

The  balance  of  the  estate  might  be  continued  in  business  by 
his  executors  as  long  as  it  might  be  considered  perfectly  safe 
to  do  so,  for  terms  of  three  years,  and  should  pay  an  interest 
of  seven  per  cent,  clear  profit,  payable  monthly.  Of  this  in- 
terest he  gave  his  wife,  for  her  own  and  the  support  of  the 
said  Flora  and  such  other  children  as  might  be  born,  $100  00 
per  month,  and  for  the  support  of  his  three  sons,  $75  00  per 
month.  The  codicil  raised  the  amount  to  his  wife  $60  00  per 
month,  and  to  his  sons  $25  00  per  month,  making,  in  all,  a 
monthly  sum  of  $260  00. 

The  residue  of  the  interest  and  profits  to  be  invested  as  fast 
as  received  for  accumulation,  and  so  with  any  part  which  may 
be  withdrawn  from  business  until  January  1,  1870,  when  the 
whole  of  that  part  was  to  be  divided  between  all  his  children 
equally.  To  this  will  his  wife,  Sarah,  was  appointed  execu- 
trix, and  his  brother  Isaac  and  brother-in-law,  A.  J.  Brady, 
and  friend,  Hervey  Hall,  and  his  three  sons,  as  they  became 
twenty-one,  executors. 

The  testator  died  in  1854,  and  his  estate  consisted  of  real 
estate,  $200,000  00;  one-half  interest  in  mercantile  house  of 
Hall  <&  Moses,  at  Columbus,  and  Hall,  Moses  &  Koberts,  at 
Montgomery,  the  assets  of  which  were  of  the  value  of  $300,- 
000  00  over  and  above  liabilities;  also,  real  estate  in  Georgia, 
$100,000  00,  and  personal  property  and  cash,  $50,000  00. 

The  will  was  proven,  and  said  Isaac  I.  qualified  and  took 
the  burden  of  administering  the  estate.    It  is  charged  that  he 
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received  all  the  estate,  and  after  paying  all  the  debts,  there 
was  $250,000  00  in  his  hands  to  be  paid  the  l^atees;  that  the 

said  Isaac  continued  said  mercantile  business  for years 

and  received  large  profits;  that  he  sold  divers  parcels  of  real 
estate;  that  the  interest  of  said  testator,  when  withdrawn  from 
business,  was  worth  $100,000  00;  that  the  executor  made  no 
return,  but  managed  the  estate  as  his  own,  and  has  made  large 
profits  by  trade  and  speculation ;  that  the  executor  has  not  paid 
over  the  $20,000  00  to  any  persons  to  hold,  as  directed  by  the 
will,  but  has  kept  it  in  his  own  hands  and  used  it  as  his  own ; 
that,  in  settling  up  the  Montgomery  interest  with  Hervey 
Hall,  the  surviving  partner  of  Hall  &  Moses,  the  said  execu- 
tor himself  became  the  purchaser  of  said  interest,  and  gave 
his  notes  to  Hall  for  $30,000  00  in  payment,  and  afterwards 
received  his  said  notes  fi-om  Hall  in  settlement  of  the  portion 
of  his  testator  in  the  concern  at  Montgomery;  that  said  exec- 
utor thereby  became  indebted  to  the  estate  in  the  amount  of 
said  notes;  that,  afterwards,  he  sold,  or  pretended  to  sell,  the 
interest  so  obtained  by  him  to  Wyman,  Moses  &  Company, 
for  a  large  profit,  to-wit :  $20,000  00,  and  received  in  pay- 
ment the  notes  of  said  purchasers. 

That  the  executor  pretended  that  an  amount  of  said  notes 
received  from  Wyman,  Moses  &  Company  equal  to  the  amount 
of  his  own  notes  received  by  him  from  Hervey  Hall,  were 
the  property  of  the  estate,  but  that  the  balance  of  the  notes 
of  Wyman,  Moses  &  Company  were  his  own  property,  and 
having  thus  disposed  of  the  interest  of  his  testator  in  the 
Montgomery  concern,  he  pretended,  during  the  late  war,  that 
the  estate  was  in  great  danger  of  losing  the  claim  on  Wyman, 
Moses  &  Company,  and  in  order  to  save  it,  it  was  necessary 
to  receive  Confederate  money  in  payment,  although  the  claim 
existed  before  the  war.  But  the  executor  did  not  receive 
such  money  in  payment  firom  said  Wyman,  Moses  A  Com- 
pany of  the  notes  belonging  to  him,  and  held  them  aftier  the 
war.  So  complainants  say  the  interest  of  the  testator  in  the 
Montgomery  concern  was  lost  to  the  estate  by  the  mismanage- 
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ment  and  illegal  actings  and  doings  of  defendant,  and  that  he 
ought  to  account  for  the  value  of  the  same. 

The  claimants  pray  for  a  discovery  and  account.  Monte- 
fiore  and  Moultrie  claim  each  one-third  of  the  $20,000  00,  and 
each  claim  one-sixth  of  the  residue  of  the  estate. 

The  defendant  answered,  giving  an  account  of  each  item  oi 
the  assets  which  came  to  his  hand,  substantially,  as  follows : 

The  estate  consisted  of  a  house  and  lot,  with  furniture,  in 
New  York,  and  also  several  unimproved  lots  in  New  York. 
The  balance  of  the  estate  consisted  of  the  one-half  interest  in 
the  firm  of  Hall  &  Moses  of  Columbus.  The  house  and  lot 
was  given  by  the  will  to  the  wife  and  children  during  life, 
and  the  furniture  to  wife  and  children.  The  unimproved 
lots  had  not  been  disposed  of  but  were  turned  over  to  the 
heirs  and  they  have  sold  and  divided  them  amongst  them- 
selves, leaving  a  small  balance  of  $611  66  of  personal  prop- 
erty in  New  York,  in  the  hands  of  the  executor,  which  he 
has  administered  in  New  York. 

The  assets  of  Hall  &  Moses  consisted  of  the  stock  in  trade, 
and  notes  and  accounts  in  Columbus  of  the  value  of  §106,- 
264  15,  which  includes  the  assets  of  Jacob  I.  Moses  &  Com- 
pany ;  one-half  interest  in  the  firm  of  Hall,  Moses  &  Roberts, 
in  Montgomery,  of  the  value  of  $34,932  05 ;  certain  real 
estate  in  Girard  and  Columbus.  At  the  death  of  Jacob  I. 
Moses,  Mr.  Hall,  as  surviving  partner  of  the  firm  of  Hall  & 
Moses,  took  charge  of  the  assets  of  Hall  &  Moses,  including 
the  real  estate  and  interest  in  Montgomery,  and  retained  and 
managed  the  same  until  the  division  which  was  made  in  Jan- 
uary, 1860. 

The  share  of  Jacob  I.  Moses  was  not  continued  in  business, 
not  only  because  the  executor  did  not  think  proper  to  do  so, 
but  Mr.  Hall  positively  refused  to  allow  it  to  be  done,  and  the 
firm  was  dissolved  by  the  death  of  said  Jacob  I.  On  the  1st 
of  January,  1855,  a  balance  sheet  was  struck  which  shows 
the  assets,  of  every  kind,  belonging  to  Hall  &  Moses,  and  the 
nominal  value  of  these  assets,  giving  the  cost  of  property  pur- 
chased by  the  firm,  and  the  amount  due  on  the  notes  and  ac- 
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counts  due  the  firm,  and  the  amount  of  capital  invested  in  the 
firm  of  Hall,  Moses  &  Roberts.  A  copy  of  this  balance  sheet 
is  set  out,  which  is  correct.  The  nominal  value  of  the  assets 
is  8208,515  94. 

After  deducting  the  capital  in  Hall,  Moses  &  Roberts,  and 
the  real  and  personal  property,  which  is  otherwise  account- 
ed for,  the  individual  accounts  of  the  partners,  the  expense 
account,  charges  account  and  some  bank  bills,  which  were 
worthless,  there  remained  of  available  assets  for  division,  sup- 
posing every  dollar  due  the  firm  was  collected  without  ex- 
pense, $136,823  21,  one-half  of  which  belonged  to  Jacob  I. 
Moses. 

The  stock  of  goods  was  sold  by  the  survivor  to  a  new  firm, 
consisting  of  the  said  Hall,  William  A.  Beach,  Jacob  P.  Hen- 
dricks and  the  defendant.  The  amount  it  sold  for  was  ?66,- 
762  90,  and  this  was  its  value.  It  was  understood  between 
Mr.  Hall,  as  survivor,  and  defendant,  that  it  should  be  the 
special  business  of  defendant  to  settle  up  the  affaii^s  of  Hall 
&  Moses,  and  bring  them  to  such  a  condition  that  a  division 
could  be  made  of  the  assets. 

The  debts  due  by  Hall  &  Moses  amounted  to  $93,491  82. 
The  amount  due  the  firm  upon  open  accounts,  $87,501  67, 
and  by  note,  nearly  $70,000  00.  These  notes  and  accounts 
were  the  accumulations  of  many  years'  business,  and  were 
due,  perhaps,  by  three  thousand  different  persons,  in  various 
amounts,  scattered  over  portions  of  Greorgia  and  Alabama. 

It  required  great  labor  and  vigilance  to  pay  off  the  debts 
and  collect  the  notes  and  accounts,  and  it  was  not  until  1860 
that  defendant  could  get  the  assets  in  a  condition  to  be  divi- 
ded. On  the  1st  of  October,  1860,  a  settlement  was  had  with 
H.  Hall,  as  survivor,  and  defendant  then  took  charge  of  the 
half  interest  belonging  to  Jacob  I.  Moses,  except  the  real  es- 
tate, which  was  held  in  common. 

Previous  to  this  division,  defendant  had  none  of  the  assets 
of  Hall  &  Moses  in  his  hands  as  executor,  and  all  payments 
of  legacies  and  debts  made  by  defendant,  as  executor,  in  New 
York,  and  by  A.  J.  Brady,  who  first  qualified  in  Georgia, 
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were  made  through  H.  Hall,  survivor,  and  charged  against 
the  interest  of  Jacob  I.  Moses. 

The  amounts  so  paid  by  Brady  and  defendant,  as  executors, 
"were  included  in  the  settlement  with  Mr.  Hall. 

This  defendant,  as  executor,  in  New  York,  has  made  re- 
turns to  the  Surrogate,  and  has  fully  accounted  for  all  that 
came  into  his  hands  as  such. 

Defendant  gives  a  statement  of  the  amount  of  the  assets 
received  from  H.  Hall,  survivor,  which  does  not  include  the 
real  estate,  but  does  include  the  rents  up  to  the  settlement,  as 
follows : 

Tbe  account  of  Jacob  I.  Moses,  on  books  of  Hall  &  Moses..$  6,998  12 

Amount  paid  A.  J.  Brady,  executor 24,271  71 

Amount  paid  Isaac  I.  Moses,  executor  in  New  York 11,608  72 

Sundry  notes,  of  which  the  names  of  parties  and  amounts 

are  given 49,806  40 

Note  of  Isaac  I.  Moses 80,000  00 

Deposit  in  Bank  of  Columbus,  to  purchase  stock  and  stock 

in  bank 5,086  25 

Gas  light  stock 1,200  00 

Cash,  September  1,  1860 866  95 

Making  the  whole  amount $128,918  15 

This  amount,  however,  is  $888  90  more  than  the  share  of 
Jacob  I.  Moses,  upon  a  calculation  of  the  interest  due  on  the 
notes  taken  in  the  settlement,  so  that  the  actual  amount  re- 
ceived on  the  share  of  said  Jacob  I.,  exclusive  of  the  real 
estate,  is  $128,029  25. 

The  real  estate  is  set  out  and  described,  except  a  few  small 
parcels  sold  by  H.  Hall,  survivor,  and  included  in  the  settle- 
ment. The  value  of  the  real  estate,  as  set  out  in  the  balance 
sheet,  except  some  lots  in  Girard,  not  valued,  is  $12,912  28. 
Certain  other  real  and  personal  estate  and  stock,  contained  in 
said  balance  sheet  of  Hall  &  Moses,  amounting  to  $6,712  87, 
a  list  of  which  is  not  set  out,  was  sold  by  H.  Hall,  survivor, 
(except  two  negroes,  one  of  whom  died  and  the  other  was  set 
icee  by  the  will,)  and  is  included  in  the  settlement. 

The  answer  then  goes  on  to  explain  and  follow  up  each 
item  of  property  received  and  to  account  for  the  same. 
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The  whole  amount  of  notes  collected  in  Confederate  money 
(except  from  the  Montgomery  concern,  which  is  specially  ac- 
counted for,)  is  $6,402  10.  As  to  the  note  of  Isaac  I.  Moses 
for  $30,000  00,  the  defendant  says :  Hall  &  Moses  formed  a 
partnership  with  J.  W.  Epoberts,  in  Montgomery,  under  the 
name  of  Hall,  Moses  &  Roberts.  Hall  &  Moses  furnished 
the  capital,  which  was  $30,000  00,  and  Roberts  was  to  attend 
to  the  business,  and  the  profits  to  be  equally  divided  between 
Hall  and  Moses  and  Roberts.  This  partnership  had  not  been 
profitable,  nothing  having  been  received  by  Hall  &  Moses. 
On  the  1st  of  January,  1855,  a  balance  sheet  was  made,  show- 
ing the  nominal  amount  of  the  assets  $116,245  96,  and  the 
liabilities  $50,916  19,  leaving  the  capital  $65,328  76.  Hall 
&  Moses  had  drawn  nothing,  whilst  Roberts  had  drawn  all 
his  expenses,  and  bad  thus  nearly  received  all  his  share  of  the 
profits. 

After  the  death  of  Jacob  I.  Moses,  and  after  this  balance 
sheet  was  made  out,  Mr.  Hall,  as  survivor,  made  the  follow- 
ing agreement  with  Roberts :  It  was  agreed  that  the  share  of 
profits  to  which  Hall  &  Moses  were  entitled  was  $30,000  00, 
which,  added  to  the  capital  furnished  by  them,  would  make 
their  interest  in  the  concern  $60,000  00,  and  proper  entries 
were  made  on  the  books  of  Hall,  Moses  &  Roberts. 

It  was  the  desire  of  Mr.  Hall  and  defendant  to  realize  as 
much  as  possible  from  this  interest,  and  for  that  purpose,  he 
bought  one-half  interest  of  H.  Hall,  survivor,  in  the  firm  of 
Hall,  Moses  &  Roberts,  at  the  price  of  $30,000  00. 

This  sum  was  fixed  because  it  was  the  amount  of  the  in- 
terest of  Jacob  I.  Moses,  and  it  was  the  intention  of  both 
Mr.  Hall  and  defendant  that  the  half  thus  purchased  was  the 
half  belonging  to  the  said  Jacob  I.  The  true  value  of  this 
interest  was  not  $30,000  00,  and  was  not  more  than  $17,000, 
and  it  would  not  have  brought  more  than  that  sum  in  the 
market  if  sold.  This  defendant  hoped,  by  good  management, 
that  he  could  realize  $30,000  after  extricating  the  firm  from 
its  then  embarrassed  condition,  and  he  desired  that  the  estate  of 
Jacob  I.  should  reap  the  benefits  of  his  efforts.     Accordingly 


•  Digitized  by  LjOOQIC 


ATLrANTA,  JULY  TERM,  1873.  17 

Moses  et  oL  V9,  Moses. 

he  took  this  interest  from  Mr.  Hall  at  said  price  with  the  un- 
derstanding that  this  amount  was  to  remain  at  interest  until  it 
became  convenient  to  pay  it.  This  defendant  was  not  at  the 
tame  able  to  pay  it,  nor  was  he  even  worth  the  amount. 
From  the  date  of  this  transaction  the  new  firm  of  Hall,  Moses 
&  Roberts  paid  to  Hall  &  Moses  the  interest  upon  this  sum, 
which  Mr.  Hall  accounted  for  in  the  settlement. 

In  April,  1869,  after  having  succeeded  in  placing  the  firm 
upon  a  good  basis,  Mr.  Hall  and  defendant  determined  to  sell 
oat  the  entire  interest  in  this  firm  to  Wyman,  Moses  &  Com* 
pany.  This  last  firm  consisted  of  a  brother  of  defendant,  one 
Wyman  and  Mr.  Roberts,  defendant  having  no  interest  in  it 
directly  or  indirectly. 

The  terms  of  sale  were,  that  "Wyman,  Moses  &  Company 
gave  their  notes  to  defendant  fi>r  $40,000  00  in  notes  of 
$1,656  26  each,  payable  in  New  York  every  ninety  days 
from  July,  1869,  which  includes  interest  from  July,  1859,  to 
the  time  the  notes  became  due.  These  notes  were  secured  by 
mortgage  upon  the  stock  and  also  upon  real  estate  worth  more 
than  the  amount  of  the  notes.  In  the  settlement  with  Mr. 
Hall^  the  defendant  received  the  note  for  $30,000  00  given  by 
him^  as  before  stated,  as  the  share  of  Jacob  I.  Moses  in  the 
firm  of  Hall,  Moses  &  Roberts,  but  Mr.  Hall  still  held  this 
note  at  the  time  of  sale  to  Wyman,  Moses  &  Company.  As 
soon  as  this  settlement  was  made  this  defendant  determined 
to  substitute  an  equal  amount  of  the  notes  of  Wyman,  Moses 
&  Company  for  this  $30,000,  and  he  did,  in  October,  1860, 
transfer  to  himself,  as  executor,  enough  of  the  notes  of  Wyman, 
Moses  &  Company  which  first  came  due  as  would  make  the 
amount.  Some  of  these  notes  had  then  been  paid  to  Hall  & 
Moses,  and  he  took  the  note  of  Hall,  Moses  &  Company  for 
the  amount  paid,  to- wit:  $4,711  89,  in  lieu  of  the  money. 

In  1862,  the  city  of  Montgomery  was  threatened,  and  this 
defendant  feared,  would  be  attacked  by  the  army  and  navy  of 
the  United  States.  Supposing  a  capture  of  the  city  would 
greatly  endanger  the  debt  due  by  Wyman,  Moses  &  Company,^ 
the  defendant  thought  it  prudent  to  collect  it  in  Confederate 
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money  rather  than  risk  the  chances  of  collection  after  the  war 
in  current  funds.  At  that  time  Confederate  bonds  of  a  cer- 
tain kind  were  being  readily  sold  in  England  for  eighty  cents 
on  the  dollar  in  gold^  and  it  was  the  purpose  of  defendant  to 
obtain  such  bonds  and  send  them  to  England  for  sale.  He 
arranged  with  Wyman,  Moses  &  Company  to  receive  such 
bonds  in  payment  of  their  notes.  Finding  that  they  could 
obtain  bonds  of  the  Alabama  and  Florida  Railroad  Company 
he  proposed  to  receive  ^,000  00  in  them,  and  did  receive 
them.  This  company  was  then  solvent,  but  the  results  of  the 
war  left  them  insolvent.  Wyman,  Moses  &  Company  paid 
$25,000  in  such  Confederate  bonds,  which,  with  the  $4,000, 
paid  off  the  notes  held  by  defendant,  as  executor.  After  re- 
ceiving them  he  made  diligent  efforts  to  get  the  bonds  to 
England,  but  was  not  able  to  do  so.  He  then  determined  to 
convert  as  many  of  them  as  possible  into  other  securities,  and 
finding  an  opportunity  to  do  so  he  exchanged  $10,000  00  for 
notes  on  individuals  made  before  the  war,  and  all  perfectly 
good  and  solvent.  In  this  whole  matter  he  says  he  acted  in 
the  most  perfect  good  faith,  and  as  a  prudent  man  would  do 
in  like  circumstances.  In  proof  of  this,  he  says  that  Mr. 
Hall,  who  is  a  man  of  great  prudence  and  business  skill,  pur- 
sued identically  the  same  course  in  reference  to  his  own  in- 
terest in  this  firm,  and  lost  the  whole  amount. 

This  defendant  has  realized  from  the  Montgomery  interest, 

in  interest  to  1869 $10,408  00 

Paid  the  legatees  cash 16,921  00 

$27,829  00 
and  has  on  hand  $12,000  00  in  what  were  perfectly  good  assets,  and 
$10,000  00  in  Confederate  honds. 

In  1862,  Montefiore  J.  Moses  became  twenty-one  years  of 
age  and  had  qualified  as  executor.  There  was  then  due  him  as 
his  one-third  of  the  special  l^acy,  $11,378  19.  The  defend- 
ant turned  over  to  him,  as  co-executor,  assets  amounting  to 
821,378  19,  which  was  $10,000  00  more  than  his  part  of  the 
.legacy.  The  balance  is  a  charge  against  his  interest  in  the 
residue.     Besides  this,  defendant  paid  him  $5,000  00  in  Con- 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  19 

Moses  ei  cH.  vs.  Moses. 

federate  bonds,  in  June,  1863,  and  took  his  receipt.  The  said 
Montefiore  J.  has  accounted  for  the  same  as  such  co-executor. 

In  1865,  when  Moultrie  came  of  age,  he  was  entitled  to 
$11,939  00  as  his  part  of  said  special  legacy,  and  $1,200  00 
on  account  of  monthly  l^acy.  Defendant  then  turned  over 
to  him  the  bonds  of  R.  J.  Moses,  which  were  part  of  the  as- 
sets of  the  estate,  amounting  to  $16,280  00,  and  took  his  note 
for  $3,141  00  for  balance  which  he  claims  as  an  offset  and 
payment  to  him. 

No  returns  were  made  by  defendant  until  1865.  The  rea- 
son why  none  were  made  was  because,  prior  to  the  settlement 
in  1860,  H.  Hall  held  all  the  assets.  In  1861,  and  before 
the  time  when  by  law  he  would  have  made  a  return,  the  war 
commenced,  and,  as  all  the  l^atees  except  two  resided  in  the 
State  of  New  York,  he  feared  by  making  his  return  to  call 
attention  to  the  estate  in  his  hands  belonging  to  these  non- 
residents and  subject  it  to  sequestration.  But  he  did  keep  a  full 
account  on  his  books,  and  as  soon  as  the  war  ended  he  caused 
a  full  return  to  be  made  embracing  all  the  time  from  1860. 

Uvular  returns  have  been  made  since.  Defendant  ad- 
vanced to  Montefiore  and  Moultrie  Moses  large  sums  of  money, 
to  enable  them  to  procure  the  necessaries  of  life,  from  time  to 
time.     For  this  money  he  now  holds  against  them  as  follows 

AGAINST  M.   J.   MOSES. 

Note  dated  April,  1861,  principal $  86  00 

Note  dated  June,  1861,  principal 100  00 

Note  dated  November,  1862,  principaU »  100  00 

Receipt  October,  1864,  principal 8,000  00 

Receipt  October,  1864,  principal 600  00 

Account  in  1864 7,860  00 

$11,646  00 
AGAINST  MOULTRIE. 

Account  for  1864  for $4,760  00 

Note  dated  November  13,  1860 100  00 

Draft,  favor  R.  J.  Moses 1,120  00 

Receipt  October,  1864 ., 8,000  00 

Dae  bill  February,  1863 276  00 

$9,246  60 
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These  sums  are  all  claims  which  he  holds  against  them,  and 
he  claims  the  same  as  set-ofis  against  them,  and  if,  upon  final 
trial,  they  or  either  of  them  should  be  found  indebted  to  this 
defendant  over  and  above  tlieir  shares,  he  prays  a  decree  against 
them  for  the  balance. 

The  bill  and  answer  were  referred  to  a  master  to  take  an 
account  and  report  what  amount,  if  anything,  was  due  from 
the  executor  to  the  complainants.  At  the  hearing  before  the 
master,  no  testimony  was  introduced  except  the  bill,  the  an- 
swer of  defendant,  the  returns  to  the  Ordinary,  and  the  va- 
rious vouchers  and  documents  connected  with  the  same.  The 
master  reported  as  follows  : 

1st.  The  testator  died  in  December,  1854. 

2d.  The  most  of  his  estate  consisted  of  his  interest  in  the 
partnership  effects  of  Hall  &  Moses. 

3d.  The  firm  was  composed  of  Hervey  Hall  and  Jacob  I. 
Moses. 

4th.  Hall,  as  surviving  partner,  closed  up  the  partnership 
business  in  the  manner  and  at  the  time  set  forth  in  the  an- 
swer, and  no  settlement  was  made  until  October  1,  1860. 

6th.  The  amount  received  from  Hall,  survivor,  was  $128,- 
029  25,  and  this  is  accepted  in  the  calculations  as  the  proper 
amount  with  which  to  chaise  defendant. 

6th.  No  errors  are  found  as  mere  matters  of  calculation  in 
the  returns  of  defendant  as  executor. 

7th.  All  the  items  of  credit  claimed  by  defendant  are  al- 
lowed him,  except  those  specially  stated  in  the  account. 

8th.  The  amount  due  the  executor  on  the  24th  of  January, 
1872,  is  $512  81. 

The  following  items  charged  to  the  estate  by  the  executor, 
have  been  deducted  by  the  master : 

Ist.  Commissions  allowed  the  executor  by  the  Ordinary 
during  the  years  in  which  he  made  no  returns':  $4,873  64, 
and  interest  on  the  same  from  March  4,  1867,  $1,791  03; 
total,  $6,664  67. 

2d.  Counsel  fees  charged  as  paid  for  filing  the  bill,  $150  00. 

3d.  Charges  the  defendant  with  the  amount  of  Confederate 
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bonds  on  hand,  amounting  to  $10,000  00,  but  without  inter- 
est 

4th.  Charges  the  defendant  with  the  sum  of  8lOO  00  as 
having  been  paid  to  Bivins  for  making  out  accounts. 

The  total  amoants  charged  by  the  master  against  the  defend- 
ant is $16,914  67 

Deduct  balance  daehim 612  81 


And  he  finds  the  executor  to  be  dae  the  estate  in  the  sum  of.$16,401  86 

6th.  The  complainant  contends  that  the  defendant  is  now 
chargeable  with  the  entire  amount  of  the  $30,000  00,  that 
being  the  interest  in  the  firm  of  Hall,  Moses  &  Roberts.  The 
master  refuses  to  charge  him  with  the  whole  amount,  but 
charges  him  with  the  $10,000  00  of  Confederate  bonds,  which 
investment  was  made  a  considerable  time  before  he  had  any 
authority  to  make  it. 

6th.  Allows  the  executor  the  charge  of  $600  00  paid  Pea- 
body  &  Brannon  for  aiding  in  managing  the  estate. 

7th.  Allows  the  defendant  the  credits  for  the  amounts  turn- 
turned  over  to  M.  J.  Moses,  co-executor. 

8th.  Finds  that  the  executor  is  entitled  to  a  set-off  against 
Moultrie  Moses  of  $7,796  18. 

9th.  And  against  Montefiore  Moses,  $2,886  41. 

10th.  And  that  the  specific  l^acies  due  the  complainants 
have  been  paid. 

Both  complainants  and  defendants  filed  objections  to  the 
report     Complainants'  objections  are  as  follows: 

1st.  They  except  to  the  report  as  being  inaccurate  in  the 
statement  that  most  of  the  estate  consisted  in  the  interest  in 
the  firm  of  Hall  &  Moses. 

2d.  They  except  to  the  statement  that  Hall,  as  survivor, 
closed  up  the  business. 

3d.  They  except  to  that  part  of  the  report  which  accepte 
§128,029  26  as  tlie  basis,  and  claim  that  Hall  was  indebted  to 
the  estate  in  a  much  lai^er  amount. 

4th.  They  except  because  it  rejects  as  a  basis  of  its  calcula- 
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tions  the  actual  assets  existing  at  the  testator^s  death^  as  shown 
by  the  answer  and  exhibits. 

5th.  They  except  so  fer  as  it  recognizes  the  so-called  inven- 
tory in  the  returns  made  to  the  Ordinary  in  January,  1865, 
as  being  an  inventory. 

6th.  They  except  so  far  as  it  recognizes  all  or  any  of  the 
notes  as  set  forth  in  the  returns  as  the  assets  of  the  estate. 

7th.  They  except  so  far  as  it  expressly  or  impliedly  exon- 
erates the  defendant  from  any  losses  resulting  from  his  law- 
less management  and  investment. 

8th.  They  except  so  far  as  it  either  expressly  or  impliedly 
allows  credits  to  defendant  for  anything  but  debts,  legacies 
and  expenses  of  administration  paid  and  supported  by  vouchers. 

9th  They  except  to  the  allowance  of  counsel  fees  to  Pea- 
body  &  Brannon. 

10th.  They  except  so  far  as  it  exonerates  defendant  from 
liability  for  the  amounts  turned  over  to  any  co-executor;  com- 
plainants say  that  he  still  remains  liable  with  such  co-execu- 
tor. 

11th.  They  except  so  far  as  it  expressly  or  impliedly  frees 
defendant  from  interest  for  any  portion  of  the  time  from  the 
b^inning  of  the  year  1855  down  to  date. 

Defendant  excepts  upon  the  following  grounds: 

1st.  To  the  refusal  of  the  master  to  allow  the  sum  of  $4,- 
873  64  for  commissions,  and  to  the  charge  of  said  master 
against  defendant  of  said  sum  and  $1,791  03  interest  on  same. 

2d.  To  the  refusal  to  allow  as  a  credit  the  sum  of  $150 
paid  for  counsel  fees  for  defending  bill. 

3d.  To  the  charging  of  defendant  with  $10,000  00  for 
Confederate  bonds. 

4th.  To  the  refusal  to  allow  extra  compensation  in  closing 
up  partnership  business. 

5th.  To  the  refusal  to  allow  as  a  credit  the  amount  due  by 
Moultrie  Moses. 

6th.  To  the  refusal  to  allow  defendant  a  reasonable  sum 
for  expenses  in  defending  this  bill. 

At  the  trial  term  complainants  filed  an  amendment  to  their 
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bill,  which  is  a  replication  to  and  a  denial  of  the  facts  and 
conclusions  of  the  answer,  and  charges  that  the  true  amount 
to  be  charged  against  defendant  is  the  one-half  of  the  nominal 
amount  of  the  assets  of  Hall  &  Moses,  without  respect  to  the 
amount  actually  received  by  him  in  the  settlement  with  H. 
Hall,  and  giving  a  calculation  based  upon  this  to  show  how 
much  is  due  by  defendant,  which  amount  is  claimed  to  be 
8100,053  73,  up  to  1st  July,  1872. 

At  the  trial  complainants  offered  in  evidence  a  balance  sheet 
bearing  date  April  29th,  1857,  made  out  by  defendant,  and 
which  was  admitted  to  be  a  balance  sheet  of  the  firm  of  Hall  & 
Moees  at  that  time. 

It  was  proved  by  John  Peabody,  who  was  introduced  by 
complainant,  that  the  service  rendered  by  Peabody  &  Bran- 
non  to  the  defendant,  was  in  preparing  his  returns  as  executor 
and  in  other  matters  pertaining  to  the  management  of  the 
estate  before  bringing  this  suit,  and  were  worth  $500  00, 
and  that  the  services  of  counsel  on  the  part  of  defendant  in 
defending  this  bill  were  worth  $1,500  00,  and  $300  would 
be  a  fair  compensation  for  the  master. 

The  master's  report  shows  that  defendant  produced  and 
proved  before  him  an  order  of  the  Judge  of  the  Superior 
Court,  authorizing  investments  in  Confederate  bonds,  but  that 
the  investments  were  made  prior  to  the  obtain  men  t  of  the 
order.  The  complainants  admit  these  facts  and  that  the  proof 
of  them  was  before  the  jury.  The  following  is  a  copy  of  the 
balance  sheet: 

Stock  as  per  books $211,295  33 

Error $       87  49 

Balance  interest  account , 11,086  82 

Balance  P.  &  L.  account ,...  18,296  48 

$29,400  79 

Less  balance  charges  account .$5,405  25 

Less  balance  merchandise  account '  1,896  69 

6,801 84       22,598  95 

$238,890  28 
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ASSETS. 

Open  accoants... $    8,426  16 

Sundry  accounts 1,096  20 

E.  G.  Dawson  settled 160  47 

Oliver  &  Clements 6  60 

St.  Mary's  Bank  bills 276  25 

Expense  account 4,087  09 

Bills  receivable 17,026  58 

$  26,727  25 

Stocks ; $  11,97661 

Real  and  personal  estate 19,170  56 

Investments 21,896  02 

Gash  on  hand 2,847  80 

55,890  89 

H.  Hall's  account $104,928  85 

Jacob  I.  Moses'  account $  6,098  12 

Executor  I.  I.  Moses 87,164  54 

A.  J,  Brady 4,272  77 

47,580  48 

152,459  28 

$234,476  92 
Less  unpaid  debts 582  64 

$288,894  28 

The  remainder  of  the  evidence  is  contained  in  the  bill,  an- 
swer, exhibits  and  master's  report.  The  return  showed  a 
petition  by  Isaac  I.  Moses,  executor,  to  the  Ordinary,  giving 
reasons  for  not  making  returns  and  asking  for  an  allowance  of 
commissions,  and  the  order  of  the  Ordinary,  March  4,  1867, 
allowing  04,873  64  for  such  commissions.  The  exceptions  to 
the  master's  report  were  submitted  to  the  jury.  The  Ctourt 
charged : 

Ist.  It  admitted  that  the  specific  legacies  were  paid,  and 
on  that  point  there  was  no  controversy.  It  was  contended  by 
complainant  that  the  b^is  taken  by  the  master  in  making  his 
report  was  not  correct 

2d.  It  was  the  duty  of  an  executor  of  a  deceased  partner 
to  make  some  kind  of  inventory  of  the  interest  of  the  deceased 
partner  in  the  partnership,  and  the  interest  of  the  deceased 
would  be  his  share  after  the  payment  of  all  the  debts  due  by 
the  partnership.    The  executor  was  not  entitled  to  have  pos^ 
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session  of  the  assets  of  the  partnership,  but  to  have  an  ac- 
ooant  from  the  survivor  and  payment  from  him  of  the  amount 
found  to  be  due  upon  final  settlement  of  the  partnership  af- 
fidrs.  Under  the  will,  the  executor  was  invested  with  large 
discretion,  and  he  might  himself,  with  others,  buy  the  interest 
of  the  deceased  in  the  partnership,  and  if  the  interest  thus 
bought  by  him  was  purchased  in  good  &ith,  and  at  a  fair 
price,  then  the  transaction  would  be  valid  and  binding  on  the 
estate.  If  the  price  of  the  interest  of  the  deceased  was  fair  and 
bona  fdcy  as  charged  and  as  taken  by  the  master  as  the  basis 
of  calculation,  the  jury  might  also  take  it  as  a  basis,  but  if  the 
sum  was  not  feir,  or  if  the  transaction  was  not  in  good  faith, 
then  the  jury  might  take  such  a  basis  as  the  proof  showed  was 
correct  It  was  contended  that  the  executor  was  not  entitled 
to  charge  commissions,  because  he  had  &iled  to  make  r^u- 
lar  returns.  He  thereby  forfeited  his  commissions,  but  he 
might  apply  to  the  Ordinary  to  set  aside  this  forfeiture  and 
allow  them,  and  if  he  did  so,  and  the  Ordinary  set  aside  the 
forfeiture  and  allowed  them,  such  allowance  was  prima  fa^ 
de  evidence  that  the  commissions  were  properly  allowed, 
but  it  was  only  presumptive,  and  it  was  for  the  jury,  from 
the  evideace,  to  determine  whether  the  commissions  should  be 
allowed  or  rejected.  Further,  that  an  executor  in  a  proper 
case  would  be  entitled  to  have  allowed  him  a  reasonable 
amount  for  counsel  fees.  He  is  only  allowed  such  in  a  proper 
case,  and  the  amount  to  be  allowed  will  depend  upon  the  con- 
dition and  circumstances  attending  each  particular  case.  The 
jury  will  look  to  the  evidence  in  this  case  and  the  circumstan- 
ces attending  the  administration  of  it,  and  from  these  they 
will  determine  whether  the  defendant  shall  be  allowed  counsel 
fees,  and  if  so,  what  amount,  allowing  only  a  reasonable  sum. 
3d.  If  one  of  the  sons  of  deceased  qualified  as  executor,  and 
if  the  defendant,  as  executor,  turned  over  to  his  co-executor 
assets  or  property  belonging  to  the  estate  to  be  administered  by 
him  as  such  co-executor,  and  did  so  in  good  fitith  and  without 
any  reason  to  apprehend  that  it  would  be  wasted  or  lost  by 
such  co-executor,  the  executor,  so  turning  over  the  property,. 
Vol.  l.  8. 
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would  be  discharged  from  liability  therefor ;  but  if  it  was  not 
done  in  good  faith,  or  if  it  was  wasted  by  his  privity,  then  he 
would  be  liable  for  the  loss  or  waste. 

4th.  Under  the  will,  the  executor  had  the  right  to  withdraw 
the  interest  of  the  deceased  in  the  Montgomery  partnership  for 
the  purpose  of  investment,  and  he  might  withdraw  it  by  a  sale 
thereof  to  himself  or  to  himself  and  others,  if  he  took  it  at  a 
fair  price  and  in  good  faith  and  for  the  benefit  of  the  estate ; 
if  he  withdrew  in  this  manner,  he  might  afterwards  change 
the  investment  into  the  notes  of  other  parties,  and  might 
change  them  into  Confederate  bonds  and  notes  on  individ- 
uals, without  a  violation  of  duty,  if  he,  in  this  transaction, 
acted  in  good  faith,  and  if  his  conduct  was  such  as  would 
characterize  a  prudent  man  under  similar  circumstances.  But 
if  he  did  not  act  in  good  faith,  or  if  his  conduct  in  these  mat- 
ters was  not  characterized  by  prudence,  if  loss  occurred,  he 
must  sustain  the  loss  and  not  the  estate. 

5th.  They  should  apply  these  principles  of  law  and  deter- 
mine from  the  testimony,  whether  said  defendant  was  indebt- 
ed to  said  estate,  and  if  so,  how  much,  or  whether  the  estate 
was  indebted  to  him,  if  so,  how  much ;  and  further,  that  they 
might  say  in  the  verdict  what  disposition  should  be  made  of 
the  property  in  the  hands  of  the  executor  unadministered, 
apd  whether  any  of  the  l^atees,  complainants,  were  indebted 
to  the  defendant,  and  if  so,  in  what  sura,  and  that  if  any  of 
them  were  indebted  to  defendant  they  might  decree  that  such 
sum  be  set  off  against  any  part  of  said  estate  which  might  be 
due  or  become  due  such  legatee. 

6th.  It  was  admitted  that  there  were  six  children  of  testator, 
five  of  whom  were  complainants.  The  Court  charged  the  jury 
further,  that  if  they  should  ^nd  that  defendant  was  indebted 
to  the  estate,  or  had  any  property  belonging  to  the  estate  un- 
administered, that  the  same  should  be  divided  into  six  equal 
parts,  and  one  part  thereof  should  be  decreed  to  each  of  the 
five  complainants,  the  children  of  testator,  the  shares  aforesaid 
to  be  subject  to  the  right  of  set-ofi^  as  above  set  out  in  the 
charge. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  27 

Moses  et  al,  va,  Moses. 

Under  this  charge  the  jury  rendered  the  following  decree  : 

1st.  We  decree  in  favor  of  the  defendant  and  against  Mrs. 
Davega  and  her  husband. 

2d.  We  further  find  and  decree  that  the  defendant  be  al- 
lowed the  credit  of  $4,873  64  for  his  commissions  as  of  March 
7th,  1867. 

3d.  We  farther  find  and  decree  that  said  defendant  be 
allowed,  by  a  credit,  the  amount  of  $10,000  00  for  the  Con- 
federate bonds  on  hand. 

4th.  We  further  find  and  decree  that  the  said  defendant  be 
allowed  a  credit  for  the  $150  00  paid  Mr.  Benning  and  Mr. 
Blandford  as  fees  for  defending  this  bill. 

5th.  We  further  find  and  decree  that  the  said  defendant  be 
allowed,  as  a  credit,  the  amount  of  $5,000  00  turned  over  to 
Montefiore  J.  Moses,  the  co-executor. 

6th.  These  credits  being  allowed,  we  find  and  decree  in 
favor  of  defendant  in  the  sum  of  ?512  81  as  the  amount  due 
him  as  executor,  24th  January,  1872. 

7th.  We  further  find  and  decree  that  the  said  defendant  be 
allowed  the  amount  of  $1,500  00  as  counsel  fees  for  defend- 
ing this  bill,  which  sum  includes  the  credit  of  $150  00  above 
allowed. 

8th.  We  further  find  and  decree  that  the  property  and  ef- 
fects in  the  hands  of  the  defendant,  as  set  forth  in  the  master's 
report  in  this  case,  be  sold  by  the  defendant,  and  that  he  re- 
tain, out  of  the  proceeds  of  said  sale,  the  balance  of  amouct 
of  couasel  fees  allowed,  to- wit :  $1,350  00,  and  also  the 
amount  of  $512  81  due  him,  and  that  the  balance  of  the  pro- 
ceeds of  said  sale  be  divided  into  six  equal  portions, 

9th.  We  further  find  and  decree  that  each  of  the  five  com- 
plainants, to- wit:  Montefiore,  William  Moultrie,  Flora  O'Ho- 
ingner,  formerly  Flora  Moses,  Felix  and  Jacob  Moses,  minors, 
do  receive  one  portion  of  said  proceeds,  and  that  the  defend- 
ant do  recover  of  Montefiore  J.  Moses  the  amount  of  $2,186  41 
to  be  set  off  against  his  share,  and  that  defendant  do  recover 
of  William  Moultrie  Moses  $7,796  18,  to  be  set  off  against 
his  share. 
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Complainants  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because^the  jury  have  not  returned  a  verdict  on  all 
and  each  of  the  exceptions  to  the  master's  report,  seriaiim,  as 
required  by  law. 

2d.  Because  the  jury  have  not  returned  any  verdict  on  the 
first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
eleventh  and  twelfth  exceptions. 

3d.  Because  the  verdict  is  wrong  and  contrary  to  law  in 
finding  against  the  tenth  exception  filed  by  complainants,  and 
allowing  defendant  a  credit  of  $5,000  00  turned  over  to  Mon- 
tefiore  J.  Moses,  co-executor. 

4th.  Because  the  verdict  is  wrong,  and  contrary  to  evidence 
and  law  and  the  principles  of  justice  and  equity  in  finding  in 
favor  of  the  defendant  on  the  first  exception  filed  by  him,  and 
allowing  him  the  sum  of  $4,873  64  for  commissions,  and  also 
in  finding  in  favor  of  defendant  on  the  third  exception  filed 
by  him,  and  allowing  him  a  credit  for  the  §150  00  paid  Mr. 
Benning  and  Mr.  Blandford  as  fees  for  defending  this  bill,  and 
also  in  finding  in  favor  of  defendant  on  the  third  exception 
filed  by  him,  and  allowing  him,  as  a  credit,  the  §10,000  00  for 
the  Confederate  bonds,  and  also  in  finding  in  favor  of  defend- 
ant on  the  fifth  exception  filed  by  him,  and  in  finding  that  he 
should  recover  of  the  complainant,  William  Moultrie  Moses, 
the  amount  of  $7,796  18;  and  also  in  finding  in  favor  of  de- 
fendant on  the  sixth  exception  filed  by  him,  and  decreeing 
that  he  should  be  allowed  the  amount  of  §1,500  00  for  coun- 
sel fees;  and  also  that  he  should  retain  the  same  out  of  the 
proceeds  of  tl^  sale  of  the  property  in  his  hands. 

5th.  That  the  verdict  is  wrong  and  against  law  and  evi- 
dence in  allowing  defendant  §512  81,  to  be  retained  by  him. 

6th.  That  tlie  verdict  is  wrong  and  against  evidence  in  de- 
creeing that  the  defendant  should  recover  of  Montefiore  J. 
Moses  $2,186  41. 

7  th.  That  the  verdict  and  decree  is  wrong  and  against  law 
and  evidence,  in  directing  the  balance  of  the  proceeds  of  the 
sale  to  be  divided  into  six  equal  parts,  one  whereof  to  be  paid 
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to  each  of  the  five  complainants,  because  two  of  the  complain- 
ants, to-wit :  Montefiore  and  Moultrie,  have  received  consid- 
erable payments,  and  Flora  has  received  $60  (?0,  and  the  two 
minors  nothing. 

8th.  Because  the  verdict,  as  a  whole,  is  Jigainst  evidence 
and  the  weight  of  evidence. 

9th.  Because  the  verdict,  as  a  whole,  is  contrary  to  law  and 
the  principles  of  justice  and  equity. 

10th.  Because  the  Court  erred  in  charging  the  jury  against 
the  third  and  fourth  exception  of  complainants. 

11th.  Because  the  Court  erred  in  the  construction  of  the 
following  clause  of  the  will:  "The  residue  of  this  interest 
and  the  profits  accruing  every  three  years  from  my  business 
shall  be  invested  as  fast  as  received  for  accumulation,  and  so 
with  any  part  or  all  of  my  estate,  when  withdrawn  from  my 
business,  until  January  1,  1870;"  and  in  holding  and  charg- 
ing the  jury  that  said  clause  did  not  narrow  or  restrict  the 
executor's  discretion  in  making  and  changing  investments, 
and  that  he  had  the  same  license  and  latitude  of  discretion  in 
that  regard  as  if  said  clause  were  not  in  the  will. 

12th.  Because  the  Court  erred  in  charging  the  jury  that 
the  executor  was  protected  from  responsibility  for  losses,  if  his 
alleged  investments  and  changes  of  investments  were  such  as 
an  ordinarily  prudent  man  might  have  made  in  his  own  busi- 
ness, and  that  there  was  nothing  in  the  will  or  law  to  make 
the  investments  an  exception  to  the  rule. 

13th.  Because  the  Court  erred  in  charging  the  jury  that, 
although  the  defendant  became  the  purchaser,  individually, 
firom  the  surviving  partner,  still,  he  was  at  liberty  to  exonerate 
himself  firom  that  debt  by  substituting  other  debts,  stocks  or 
property  therefor. 

14th.  Because  the  Court  erred  in  charging  that  the  defend- 
ant was  exonerated  from  liability  as  to  that  portion  turned 
over  to  his  co-executor. 

loth.  Because  the  Court  erred  in  that  part  of  the  charge 
b^inning  with  the  words,  "that,  under  the  will,  the  executor 
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was  entrusted  with  a  large  discretion,"  and  including  "  basis, 
as  the  proof  showed  was  correct/' 

16th.  Because  the  Court  erred  in  charging  that  the  order  of 
the  Ordinary  setting  aside  the  forfeiture  of  commissions  was 
prima  facie  evidence  that  they  were  properly  allowed. 

17th.  Because  the  Court  erred  in  that  portion  of  the  charge 
beginning  with,  "that,  under  the  will,  the  executor  had  the 
right  to  withdraw  the  interest  in  the  Montgomery  partner- 
ship," and  including,  "and  if  losses  accrue,  he  must  sustain 
the  loss  and  not  the  estate." 

18th.  Also,  to  the  direction  to  divide  the  remainder  into  six 
equal  parts,  and  that  one  part  thereof  should  be  decreed  to  each 
of  the  five  complainants,  because  it  went  on  the  assumption 
that  equal  payments  had  been  made  to  the  complainants, 
whereas,  the  contrary  is  true. 

The  motion  was  overruled,  and  the  complainants  excepted 
upon  each  of  the  grounds  aforesaid. 

A.  H.  Chappell;  M.  J,  Crawford,  for  plaintifis  in 
error. 

Henry  L.  Benning;  Peabody  &  Brannon,  for  de- 
fendant. 

McCat,  Judge. 

1 .  It  is,  without  question,  the  law  that  an  executor  or  admin- 
istrator should  take  some  notice  in  his  inventory  of  the  in- 
terest of  the  deceased  in  any  partnership  of  which  he  was  a 
member.  He  cannot,  it  is  true,  in  his  inventory  ordinarily 
do  more  than  make  an  estimate,  since  the  control  of  the  assets, 
books,  etc.,  is  with  the  survivor.  But  it  is  his  duty  to  men- 
tion, for  the  information  of  all  concerned,  that  there  is  such 
an  interest  and  give  as  definite  a  statement  of  its  amount  and 
nature  as  he  can.  If  he  fail  to  do  this  when  he  has  the  in- 
formation, it  is  a  mark  of  suspicion,  and  authorizes  a  keen 
and  suspicious  inquiry  into  his  acts  in  the  premises.  But  we 
do  not  see  that  thLs  justifies  us  in  assuming  any  arbitrary  value 
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of  the  partneiship  assets.  The  balance  sheet  of  a  dissolved 
partnership,  in  which  all  assets  are  put  down  at  their  nominal 
value,  and  which  is,  in  fact,  but  a  summary  of  the  books  with 
DO  estimate  even  of  the  value  of  the  stock,  or  debts  owing,  is  a 
very  unfair  standard.  It  appears  by  the  defendant's  answer, 
that  the  stock  on^hand  was  sold  for  more  than  the  balance  sheet 
puts  it,  and  no  reasonable  man  who  has  the  least  experience  of 
human  afiairs,  can,  for  a  moment,  believe  that  such  a  lot  of  debts 
on  three  thousand  persons  could  be  collected  without  considera- 
ble losses  and  expenses.  In  justice  to  both  sides,  it  is,  in  such 
cases,  only  fair  to  treat  the  balance  sheet  as  a  mere  general 
guide.  If  there  be  a  very  marked  and  extraordinary  discrep- 
ancy between  that  and  the  final  settlement  with  the  survivor, 
some  explanation  of  the  fact  should  appear,  especially  if  the 
executor  took  no  notice  of  the  interest  in  his  inventory. 

2.  We  do  not  think  the  final  settlement  with  the  survivor 
was  unreasonably  delayed.  Assets,  such  as  are  indicated  in 
the  balance  sheet,  with  $93,000  00  of  debts  due  from  the  con- 
cern, might  very  well  require  till  1860  to  be  put  in  condition 
for  an  intelligent  and  definite  final  settlement  It  is  to  be 
noted  that,  before  this  final  settlement  was  had,  the  survivor 
had  paid  over  to  the  executors  large  sums.  What  took  place 
in  1860  was  the  adjustment  of  the  relations  between  the  sur- 
vivor and  executor  and  the  division  of  the  assets  on  hand  in 
kind,  and  we  do  not  think  it  at  all  an  unreasonable  delay. 
In  truth,  it  is  fair  diligence  to  get  such  a  mass  of  assets  in 
condition*  for  a  settlement  in  such  a  space  of  time.  The 
amount  actually  received  by  the  executor  is  all  that  he  is  to 
be  charged  with.  It  is  true,  if  there  be  assets  that  he  ought 
to  have  received,  he  is  chajrgeable  for  neglect  in  not  getting 
them.  Bat  it  is  for  the  complainants  to  show  the  existence  of 
such  assets.  The  executor,  in  his  answer,  declares  that,  on  a 
final  settlement  between  himself  and  the  survivor,  he  received 
so  much.  Is  there  any  proof  that  he  received  more,  or  that 
he  ought  to  have  received  more  ?  It  is  complained  that  Mr. 
Hall  was  not  charged  with  interest;  but  this  does  not  appear. 
We  have  only  the  final  result.    The  mode  by  which  the  oon- 
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dition  of  the  affiiirs  of  the  firm  and  of  the  relat^pn  of  the  sur- 
vivor and  executor  to  it  was  arrived  at,  does  not  appear.  It 
was  the  duty  of  the  executor  to  see  to  it  that  the  settlement 
was  a  fair  one.  If  he  n^lected  to  insist  on  all  the  rights  of 
the  estate,  that  was  a  breach  of  his  sworn  duty.  But  to  diarge 
him  with  such  a  breach,  the  fact  of  such  failure  should  ap- 
pear. We  do  not  think  the  discrepancy  between  the  balance 
sheet  and  the  $128,000  00  actually  received,  is  so  great  as  to 
cast  the  burden  of  proof  upon  the  executor. 

3.  "We  agree  that  there  are  various  acts  of  the  executor,  in 
the  management  of  these  assets,  that  are  suspicious  and  ap- 
proach to  the  very  verge  of  ill^ality.  Were  we  sitting  as 
arbitrators,  or  as  a  jury,  to  decide  the  questions  between  the 
parties,  we  are  not  prepared  to  say  that  we  would  have  been 
satisfied  with  the  bona  Jides  of  some  of  these  manipulations ; 
but  as  none  of  them  were  actually  illegal,  and  as  the  good 
fiiith  of  the  executor  in  each  of  them  was  a  question  for  the 
jury,  we  cannot  say  the  jury  acted  illegally  in  believing,  firom 
the  evidence,  in  that  good  fiiith. 

4.  The  legal  title  to  the  partnership  assets  was  in  the  sur- 
viving partner.  He  had  a  right  to  sell,  and  the  defendant  a 
legal  right  to  buy.  The  relation  of  each  of  them,  as  trustees, 
was,  however,  such  as  that  their  acts  are  to  be  closely  scanned, 
and  only  to  be  sustained  when  they  are  clearly  in  good  &ith. 
So,  as  to  the  change  of  the  notes.  The  defendant  had  a  legal 
right  to  settle  his  own  note.  The  change  of  it  for  the  other 
notes,  it  was  the  duty  of  the  jury  to  scan  closely  and  to  judge 
suspiciously.  But  if  it  was,  in  truth,  fitirly  done,  and,  at  the 
time,  it  wa3  a  prudent  act  for  the  estate,  it  was  not  illegal. 
So,  also,  of  the  investment  in  Confederate  bonds.  It  would 
be  very  harsh  to  hold  a  man,  situated  as  was  the  defendant,  to 
any  other  rule  than  that  indicated  by  the  Judge  in  his  charge, 
to-wit:  the  skill  and  prudence  of  prudent  men  in  the  same 
situation.  It  was  impossible  to  get  the  funds  to  New  York 
for  investment,  and  the  executor  was  driven  to  invest  them 
here  as  prudently  as  possible.  It  appears  that  he  kept  regu- 
lar books  during  the  \var  of  each  of  these  transactions.     These 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  33 

Moses  et  al.  vs.  Moses. 

books  were  opn  to  inspection.  The  whole  investigation  was 
upon  the  answer  of  the  defendant,  and  we  do  not  think  the 
verdict  of  the  jury  is  chargeable  with  prejudice  or  mistake  in 
recognizing  the  good  faith  and  honesty  of  the  whole.  If  the 
acts  of  an  executor  are  iUegal,  his  good  faith  will  not  protect 
him,  but  if  he  keep  within  the  bounds  of  legality,  his  liability 
is  a  question  of  good  faith,  to  be  decided  by  the  jury. 

5.  Previously  to  the  Code,  1st  January,  1863,  we  had  no 
rule  in  this  State  requiring  trustees  to  select  any  particular 
mode  of  investing  funds  in  their  hands.  It  was  their  duty 
to  invest  them  safely,  prudently ;  each  case  stood  upon  its 
own  facts.  For  this  reason  we  think  the  investment  in  Con- 
federate bonds,  approved  as  it  was  by  Judge  Worrill,  was  not 
illegal ;  that,  too,  was  a  question  of  bona  fides  and  turned 
upon  whether  it  was  apparently  a  prudent  investment  at  the 
time. 

6.  As  we  have  said,  we  do  not  intend,  hf  our  judgment,  to 
express  our  approval  of  the  acts  of  the  executor,  nor  to  say 
that  we,  if  we  had  original  jurisdiction,  would  have  done  as 
this  jury  has.  But  under  our  opinions  of  the  nature  of  our 
jurisdiction  we  dp  no4  think  this  verdict  is  an  abuse  of  the 
powers  of  the  jury  over  the  facts.  We  recognize  the  right  of 
the  defendant  to  be  allowed  counsel  fees  for  advice  and  assist- 
ance in  his  management  of  the  estate,  and  we  see  no  objection, 
even  on  a  bill  for  accounts,  if  the  rights  of  the  complainants 
are  complicated  and  conflicting  so  as  to  require  the  judgment 
of  the  Court  to  protect  the  trustee  to  allow  fees.  But  there 
is  nothing  of  that  here.  It  was  a  simple  question  of  account — 
a  charge  of  devastcmt — and  there  is  no  more  propriety  in 
charging  the  plaintiffs  with  the  counsel  fees  of  the  defendant 
than  in  anv  other  suit  in  which  the  plaintiff  fails.  It  would, 
we  think,  oe  a  bad  policy  to  put  such  an  hindrance  in  the  way 
of  heirs  or  legatees  seeking  their  rights,  that  they  shall  pay 
for  counsel  to  aid  the  executor  in  resisting  their  charge  of  a 
devastavit.  But  we  will  not  grant  a  new  trial  on  this  ground. 
We  shall  simple  direct  the  Court  to  put  the  defendant  on 
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terms.     He  must  consent  to  give  up  this  credit,  or  the  ver- 
dict must  be  set  aside. 

Judgment  affirmed  on  terms. 


Newton  J.  Whebler,  plaintiff  in  error,  vi.  James  Steele, 
defendant  in  error, 

1.  Complainant  charges  in  his  bill,  that  the  defendant  has  erected  a  dam 
across  a  stream,  which  causes  the  water  to  overflow  complainant's 
land  lying  on  the  stream  above  this  dam ;  that  he  has,  at  law,  recovered 
nominal  damages  for  the  iiig'ury  thereby  done,  and  has  other  suits 
pending  for  the  same  wrong.  Amongst  other  grounds,  he  also  charges 
that  defendant  is  preparing  to  erect  a  mill  near  the  dam,  but  does  not 
charge  or  show  that  the  damage  to  him  will  thereby  be  increased. 
Besides  the  prayer  for  a  decree  that  the  proper  height  of  the  dam  shall 
be  determined  and  fixed,  and  the  prayer  for  general  relief,  he  asks  for 
an  injunction  restraining  defendant  from  continuing  the  dam  at  its 
present  height,  or  any  height  that  will  cause  the  water  to  overflow  his 
land,  or  from  building  a  mill,  or  raising  said  dam,  or  doing  any  act 
that  will,  in  any  way,  tend  to  cause  the  dam  to  continue  as  it  now  stands. 
The  Chancellor  granted  an  injunction,  enjoining  defendant  from  rais- 
ing the  dam  higher,  or  from  doing  any  act  that  will  strengthen  it  at  ita 
present  height,  or  make  it  more  permanent  than  it  now  is  : 

Heldj  That  as  there  is  no  charge  in  the  bill,  and  no  proof  at  the  hearing, 
of  an  intention  or  threat  of  defendant  to  increase  the  height  of  the 
dam,  and  defendant  made  affidavit  that  none  such  existed,  no  neces- 
sity for  the  injunction  on  that  point  was  shown. 
'2.  As  all  the  rights  of  the  parties  may  be  adjusted  at  the  final  hearing, 
and  the  height  of  the  dam  be  fixed  by  a  decree,  so  that  there  can  be 
no  further  damage  to  complainant,  the  defendant  should  not,  in  the 
meantime,  be  disabled  from  protecting  the  dam  against  destruction  by 
high  water  or  other  accidents,  which  is  done  by  the  injunction  as 
granted. 

Injunction.  Riparian  rights.  Before  Judge  Knight, 
Cherokee  County.    At  Chambers.     October  4th,  1873. 

James  Steele  filed  his  bill  in  Cherokee  Superior  Court, 
alleging  that  he  owned  lots  of  land  numbers  two  hundred  and 
fifty-seven,  three  hundred  and  twenty,  three  hundred  and 
twenty-seven,  and  three  hundred  and  twenty-nine,  that  part 
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of  two  buudred  and  fifty-six  lying  south  and  south-east  of 
Etowah  river,  that  part  of  two  hundred  and  fifty-eight  which 
lies  on  the  south  side  of  said  river,  and  that  part  of  number 
three  hundred  and  nineteen  which  lies  east  of  Little  river 
and  south  of  said  Etowah  river,  all  in  the  twenty-first  dis- 
trict of  the  second  section  of  Cherokee  county ;  that  they  are 
bottom  lands,  and  solely  valuable  for  fiirming  purposes,  and 
lie,  in  part,  between  said  rivers;  that  neither  of  said  rivers  is 
a  navigable  stream  ;  that  Newton  J.  Wheeler,  in  the  sum- 
mer and  autumn  of  1871,  without  complainant^s  consent,  and 
in  violation  of  his  right  to  have  the  water  in  said  rivers  to 
flow  as  it  had  been  accustomed  naturally  to  flow,  erected  a 
mill-dam  across  said  Etowah  river  on  his,  the  said  Wheeler's, 
o\^Ti  land,  and  has  continued  such  dam  up  to  the  time  of  fil- 
ing the  bill.  That  said  dam  raised  the  water  in  said  rivers 
and  caused  it  to  stand  thirty  inches  higher  at  the  junction  of 
the  same  than  it  did  before  the  dam  was  built;  that  by  reason 
thereof  the  water  in  the  Etowah  river  was  raised  and  caused 
to  stand  six  inches  higher  at  the  upper  line  of  lot  number  two 
hundred  and  fifty-six,  and  the  water  in  Little  river  was  raised 
and  caused  to  stand  eighteen  inches  higher  at  the  upper  line 
of  lot  number  three  hundred  and  twenty-nine,  and  eight  inches 
at  the  upper  line  of  lot  number  three  hundred  and  twenty- 
eight  ;  that  by  reason  of  said  dam  the  lands  of  complainant 
were  made  more  wet  and  leas  fit  for  cultivation  than  before  it 
was  built;  that  the  water  has  backed  into  complainant's 
ditches  and  rendered  them  useless  for  drainage;  that  the  dam 
has  so  raised  the  water  as  to  wholly  destroy  a  ford  of  com- 
plainants, and  a  shoal  on  which  there  had  been  a  fish-trap, 
and  on  which  complainant  intended  to  put  another,  but  was 
prevented  by  the  dam  from  doing  so ;  that  the  destruction  of 
the  ford  causes  complainant  trouble,  expense  and  delay,  in 
going  a  greater  distance  to  a  bridge,  and  in  increasing  his  diffi- 
culty and  inconvenience  in  securing  tenants  to  cultivate  his 
land;  that  the  dam  obstructs  a  large  quantity  of  green  timber 
that  had  been  cut  down  in  1872,  and  prevents  its  passage 
down  the  river,  and  it  now  lies  decaying  in  the  river,  and 
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complainant  fears  it  will  produce  sickness  ;  that  complainant 
fears  the  mud  accumulating  in  the  river,  by  reason  of  the  dam, 
will  raise  the  bed  thereof  and  render  his  low-lands  valueless ; 
that  pending  the  erection  of  the  dam  complainant  notified  de- 
fendant that  he  did  not  consent  to  or  acquiesce  in  its  erection, 
and  that  since  the  dam  was  completed  he  has  demanded  of 
him  to  so  lower  it  as  to  let  the  water  back  to  its  former 
height,  which  he  wholly  refuses  to  do ;  that  he  sued  defend- 
ant in  six  or  more  actions  at  law  in  Cherokee  Superior  Court, 
to  recover  damages  for  the  injury  caused  by  the  erection  of 
the  dam,  only  one  of  which  actions  has  been  tried,  and  the 
remainder  are  still  pending ;  that  in  the  case  that  was  tried, 
the  jury  found  for  complainant  $1  00,  and  that,  at  great  ex- 
pense and  trouble,  he  will  have  to  continue  to  sue  defendant, 
unless  he  is  relieved  in  equity ;  that  his  damages,  though  cer- 
tain and  permanent,  are  difficult  of  estimation,  and  are  irre- 
parable in  money ;  that  complainant  is  informed  and  believes 
that  defendant  intends  to  erect,  at  an  early  day,  a  grist  or 
wheat  mill  in  addition  to  his  other  improvements,  and  is 
now  taking  steps  to  get  the  lumber  for  said  mill. 

The  bill  prays  an  injunction  to  restrain  the  defendant  from 
continuing  said  dam  at  its  present  height,  or  any  height  that 
will  cause  the  water  in  either  of  said  rivers  to  stand  upon 
complainant's  property  higher  than  before  the  dam  was  erec- 
ted, and  also  to  restrain  him  from  building  any  mill,  raising 
said  dam,  or  doing  any  act  that  will,  in  any  way,  tend  to 
cause  said  dam  to  continue  as  it  now  stands. 

On  the  hearing  of  the  motion  for  injunction,  counsel  for 
complainant  read  the  bill  and  submitted  affidavits  sworn  to 
by  Erwin  Wiley,  Henry  Steele  and  A.  B.  Durham,  stating 
that  after  defendant's  dam  vras  commenced,  and  before  it  was 
finished,  several  stakes  were  put  up  by  the  friends  of  com- 
plainant, and  at  his  instance,  at  the  water's  edge,  on  the  river, 
one  at  the  mouth  of  Little  river,  where  it  flows  into  the  Eto- 
wah ;  that  the  height  of  the  stake  was  cut  on  a  tree  standing 
at  the  junction  of  the  rivers,  and  that  when  the  dam  was 
completed,  the  water  was  raised  thirty-two  inches  at  said 
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stake,  and  has  continued  so  from  that  time.  The  affidavits 
also  stated  other  facts  going  to  corroborate  the  allegations  of 
the  bill. 

The  defendant  filed  his  answer,  and  submitted  twelve  affi- 
da\4ts  in  support  thereof.    The  answer  admits  complainant's 

title  to  the  land,  as  charged,  except  as  to  lot  number , 

so  far  as  he  knows;  admits  the  erection  of  a  mill-dam  across 
Etowah  river,  three-quarters  of  a  mile  below  the  lowest  line 
of  complainant's  land ;  denies  that  the  dam  raises  the  water 
thirty  inches  at  the  junction  of  the  rivers,  as  charged;  denies 
that  the  dam  has  raised  the  water  in  any  place,  as  charged ; 
denies  that  the  dam  raises  the  water  so  as  to  injure  complain- 
ant's lands,  or  submerge  or  drown  any  shoal  suitable  for  a 
fish-trap,  or  to  destroy  and  render  useless  any  ford  on  com- 
plainant's land,  or  to  render  any  of  his  lands  less  fit  for  culti- 
vation, or  to  choke  up  the  ditches  and  render  them  less  effi- 
cient drains;  admits  that  there  is  timber  felled  in  the  river, 
but  alleges  that  the  timber  was  felled  by  complainant's  tenants 
to  prevent  defendant  from  floating  a  flat-boat  down  the  river ; 
admits  that  suits  were  brought,  and  are  now  pending,  as  al- 
leged in  the  bill;  denies  that  the  dam  has  caused  mud  and 
sand  to  accumulate  in  the  bed  of  the  rivers,  or  that  it  will 
liave  the  effect  which  the  complainant  surmises;  admits  that 
he  did  intend  to  erect,  and  was  erecting,  a  cotton  gin  on  his 
own  place,  at  or  near  the  said  dam,  and  also  that,  at  some  fu- 
ture day,  he  might  erect  a  flouring  mill ;  denies  that  complain- 
ant ever  protested  against  the  building  of  the  dam  until  it 
was  completed,  but,  in  no  event,  has  he  ever  threatened  to 
raise  the  dam  any  higher,  nor  does  he  expect  or  intend  so  to 
do. 

The  affidavits  submitted  by  defendant  sustain  his  answer,  and 
most  of  them  were  made  by  men  who  were  familiar  with  the 
rivers  and  the  land  said  to  be  affected  by  the  dam,  some  of 
whom  had  been  raised  on  the  rivers,  and  others  had  known 
them  &miliarly  twenty  years,  and  all  of  them  had  made  a  close 
l^ersonal  examination  as  to  the  facts  to  which  they  testified. 

The  Chancellor  passed  the  following  order : 
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"That  the  defendant,  Newton  J.  Wheeler,  be  enjoined,  un- 
til the  final  trial  of  this  case,  from  raising  the  dam  named  in 
the  bill  higher  than  it  now  tands;  and  that  he  be  also  en- 
joined from  doing  any  act  thut  will  strengthen  the  dam  at  its 
present  height,  or  make  it  more  permanent  than  it  now  is, 
until  the  final  trial  of  this  case." 

To  this  judgment  the  defendant  excepted,  and  now  assigns 
the  same  as  error. 

Lester  &  Thomson,  for  plaintiff  in  error. 
Julius  Brown,  for  defendant. 

Trippe,  Judge. 

1.  The  injunction  was  granted  restraining  the  defendant 
from  increasing  the  height  of  the  dam.  So  far  as  it  was  made 
to  appear  at  the  hearing  for  the  injunction,  the  mill-dam  was 
completed,  and  there  was  no  charge  in  the  bill  that  the  de- 
fendant had  threatened  or  purposed  to  raise  it  higher.  Nor 
was  there  even  any  affidavit  showing  such  intention.  On  the 
contrary,  the  defendant  denied,  under  oath,  that  any  such  in- 
tention existed.  There  was,  therefore,  nothing  calling  for  the 
injunction  on  that  point.  If  such  an  effort  be  made  hereafter 
by  the  defendant,  there  will  be  time  enough  for  complainant  to 
move.  The  injunction  also  forbade  the  defendant  to  strengthen 
the  dam,  or  to  do  anything  to  make  it  more  permanent  than 
it  now  is.  This  was  denying  to  the  defendant  all  right  to 
protect  any  portion  of  the  dam.  If  it  be  eight  feet  in  height, 
it  may  be  ascertained  on  the  final  hearing  that  a  reduction  of 
two  or  three  feet  may  relieve  complainant  of  the  damage  com- 
plained of.  The  prayer  of  the  bill  is  not  that  the  dam  be  de- 
stroyed or  totally  removed,  but  that  the  proper  height  of  it 
shall  be  determined  and  fixed  by  a  decree.  There  is  also  a 
prayer  for  general  relief,  etc.  Under  these  prayers,  complain- 
ant can  obtain  security  against  future  damage,  and  indemnity 
for  what  has  accrued  to  the  time  of  trial. 

2.  We  think  the  best  direction  to  be  given  to  the  case  is  to 
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remit  the  parties  to  an  adjustment  of  their  rights  at  the  final 
hearing,  when  the  height  of  the  dam  can  be  fixed  by  a  decree 
so  as  to  prevent  fiirther  damage  i^  complainant.  In  the  mean- 
time,  the  owner  of  it  should  not;'  be  disabled  from  protecting 
it  against  destruction  by  high  waters,  or  other  accidents,  as  is 
done  by  the  injunction  granted.  The  defendant  is  not  charged 
to  be  insolvent  and  incapable  of  responding  to  any  recovery 
that  may  be  obtained  by  complainant.  It  does  not  appear 
that  the  trespass  is  irreparable  in  damages,  or  that  the  injunc- 
tion is  necessary  to  avoid  circuity  and  multiplicity  of  actions. 
Section  3002,  New  Code,  provides,  "  where  the  consequences 
of  a  nuisance,  about  to  be  erected  or  commenced,  will  be  irrep- 
arable in  damages,  etc.,  a  Court  of  equity  may  interfere  to  ar- 
rest it  before  it  is  completed."  So,  also,  by  section  3219,  will 
a  trespass  be  restrained  where  the  injunction  is  necessary  for 
the  avoidance  of  multiplicity  of  actions.  Here  the  damages 
can  be  ascertained  in  the  pending  suit,  and  one  trial  may 
finally  adjudicate  all  rights.  The  order  of  the  Chancellor,  as 
granted,  would  be  an  indirect  way  of  abating  a  nuisance 
already  existing,  by  injunction,  by  leaving  it  to  time  and  acci- 
dent and  decay  to  do  the  work  of  destruction. 
Judgment  reversed. 


Robert  E.  Cunningham,  plaintifi*  in  error,  vs.  John  M. 
Clark  &  Company,  defendants  in  error. 

L  Where  one  was  under  a  contract  to  accept  and  buy  a  lot  of  corn  from 
the  plaintiff,  between  the  10th  and  20th  of  April,  and  on  the  last  day 
he  agreed  to  extend  the  time  for  a  tender  uptil  the  21st,  and  on  the 
2l8t  the  plaintiff  tendered  a  lot  in  the  morning,  which  was  not  accep- 
ted, and  again  in  the  evening,  which  the  defendant  refused  to  look  at: 

Heldy  That  it  was  not  error  in  the  Court  to  admit  the  evidence  of  a  ten- 
der at  any  time  during  the  day  on  the  2lst,  and  that  it  was  not  error  to 
refase  to  permit  defendant  to  show  that  plaintiff  had  made  several  ten- 
ders, between  the  10th  and  20th  of  April,  of  bad  corn,  and  thus  to 
justify  defendant  in  refusiog  to  look  at  the  second  tender  on  the  21st. 

2.  The  verdict  of  the  jury  in  this  case,  turning,  as  it  did,  upon  whether 
the  jury  believed  the  version  of  one  or  the  other  party  at  the  time  of 
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the  tenders,  on  the  2l8t,  is  supported  by  the  evidence,  and,  although 
the  proof  appears  somewhat  stronger  for  the  defendants  than  the  plain- 
tiff, yet,  as  the  jury  has  given  the  most  weight  to  the  plaintiff's  evi- 
dence, and  the  Judge  has  refused  to  interfere,  this  Court  will  not  do 

60. 

Contracts.  Tender.  Evidence.  New  trial.  Before  Judge 
Gould.    City  Court  of  Augusta.     November  Term,  1872. 

Clark  &  Company  brought  assumpsit  against  Cunningham 
for  $250  00,  alleging  that,  on  February  22d,  1872,  the  de- 
fendant bought  *from  tlie  plaintiffs  two  thousand  bushels  of 
prime  white  corn,  at  the  rate  of  one  dollar  and  five  and  one- 
half  cents  per  bushel,  to  be  delivered  between  the  10th  and 
20th  days  of  the  succeeding  April,  and  to  be  paid  for  on  the 
delivery  thereof;  that  plaintiffs  tendered  said  corn  on  the  12th 
of  April,  1872,  in  accordance  with  the  terms  of  the  said  con- 
tract, but  defendant  refused  either  to  receive  or  pay  for  the 
same,  whereby  the  plaintifis  were  compelled  to  resell  said  corn 
at  a  loss  of  $189  60. 

The  declaration  also  contained  a  count  for  goods  sold  and 
delivered,  with  a  credit  thereon  of  the  amount  received  by 
plaintiffs  on  the  sale  of  said  corn. 

The  defendant  pleaded  the  general  issue,  and  that  the  plain- 
tiffs had  not  tendered  the  corn  according  to  the  terms  of  the 
contract. 

The  following  evidence  was  introduced : 

"Augusta,  February  22d,  1872. 
"We,  John  M.  Clark  &  Company,  agree  to  deliver  to  R. 
E.  Cunningham,  or  agent,  two  thousand  bushels  of  prime  white 
corn  in  burlap  sacks,  in  good  order,  between  the  10th  and  the 
20th  of  April,  1872,  for  one  dollar  and  five  and  one-half 
cents  per  bushel,  sacks  to  be  as  good  as  burlaps,  not  gunnies. 
Cash.        (Signed)  John  M.  Clark  &  Company/' 

"Augusta,  February  22d,  1872. 
"I,  R.  E.  Cunningham,  promise  to  receive  from  John  M. 
Clark  &  Company  two  thousand  bushels  of  prime  white  com, 
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in  burlaps  or  its  equivalent,  between  the  10th  and  20th  of 
April,  1872,  at  one  dollar  and  five  and  one-half  cents  per 
bushel.    Cash.  (Signed) 

"R.  E.  Cunningham." 

"It  is  agreed  between  the  parties  that  time  is  of  the  essence 
of  the  contract,  i.  e.,  the  plaintiff  admit  that  no  tender  made 
after  April  21st,  1872,  would  be  good,  the  defendant,  in  en- 
tering into  said  agreement,  not  meaning  to  admit  that  the  ten- 
ders made  on  that  day  were  good. 

"The  defendant  waives  all  defense  by  reason  of  any  infor- 
mality in  the  tender  as  to  place,  or  any  defense  to  which  he 
might  be  entitled,  under  section  2596  of  the  Code.'' 

Amos  Clark,  one  of  the  plaintiffs,  testified  substantially 
as  follows :  The  defendant  extended  the  time  for  the  delivery 
of  the  com  to  April  21st,  1872,  for  the  express  purpose  of 
enabling  plaintiff  to  tender  a  specific  lot  they  had  at  their 
mill;  tendered  this  lot  on  April  21st,  in  the  morning;  the  de- 
fendant refused  it;  tendered  it  again  in  the  afternoon  and  he 
reftised  it  again;  don't  think  I  told  him  it  was  in  chicken 
gunny  sacks  when  I  first  tendered  it;  sold  it  on  his  account; 
loss  was  $189  60,  and  defendant  owes  me  that  amount;  the 
corn  was  in  sacks  similar  to  the  one  exhibited,  (presenting  a 
Dundee  sack;)  sacks  better  than  burlaps. 

The  testimony  of  the  second  tender  on  Monday  was  admit- 
ted over  defendant's  objection,  and  he  excepted. 

The  defendant  testified  as  follows:  Clark,  ailer  making 
several  tenders,  which  I  refused,  because  the  com  did  not 
come  up  to  contract,  some  being  rotten,  came  to  me  on  the 
evening  of  the  19th  of  April,  (it  being  Saturday,)  and  said 
he  had  a  lot  of  com  at  his  mill,  and  if  I  would  extend  the 
time  to  Monday  morning,  April  21st,  he  would  tender  it;  I 
consented,  with  the  express  purpose  and  understanding  of  al- 
lowing him  to  tender  the  lot  at  the  mill  on  Monday;  he  came 
in  and  tendered  it  on  Monday  moming,  Mr.  Fairly  being 
present;  he  said,  in  answer  to  my  question,  that  it  was  in 
"chicken  gunny"  sacks,  which  are  greatly  inferior  to  burlaps; 
I  asked  him  what  reduction  he  would  make;  he  said,  "none;"^ 
Vol.  l.  4. 
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I  refused  to  receive  it;  he  did  tender  me  a  lot  Monday  even- 
ing, which  I  refused  without  looking  at  it,  because  I  thought 
it  was  another  attempt  to  defraud  me. 

J.  W.  Fairley  testified  as  follows :  The  time  was  extended 
to  April  2l8t  for  the  express  purpose  of  allowing  Clark  to  ten- 
der, on  Monday,  the  specific  lot  of  corn  at  the  mill ;  was 
present  when  he  tendered  it,  and  he  said  it  was  in  "chicken 
gunny"  sacks,  which  are  greatly  inferior  to  burlaps;  he  re- 
fused to  make  any  deduction,  but  afterwards  met  me  and  told 
me  he  would  deduct  five  cents  per  sack  on  the  sacks;  the  sack 
introduced  in  evidence  by  plaintiffs  as  that  in  which  the  corn 
was  at  the  time  of  tender,  is  inferior  to  burlaps. 

Amos  Clark,  recalled :  I  considered  I  had  all  day  of  the 
21st;  I  told  Fairly  of  the  deduction  I  would  make  only  as  a 
compromise. 

C.  E.  Staples  testified,  that  he  bought  a  lot  of  prime  white 
com  from  Clark  in  April,  1872. 

Melville  Branch  testified,  that  the  sack  in  evidence  was 
worth  five  cents  more  in  this  market  than  burlaps. 

Mr.  Jarrell  testified,  that  defendant  refused  to  look  at  the 
corn  tendered  Monday  evening. 

The  defendant  offered  to  show  several  tenders  made  by 
plaintifis  of  bad  corn,  between  the  10th  and  the  20th  of  April, 
as  an  excuse  for  his  failure  to  examine  the  lot  tendered  on  the 
afternoon  of  Monday,  the  21st.  This  the  Court  refused  to 
permit,  and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiflEs  for  $189  60. 
The  defendant  moved  for  a  new  trial  upon  each  of  the  afore- 
said grounds  of  exception.  The  motion  was  overruled  and 
defendant  excepted. 

Wilcox  &  Webb,  for  plaintiff  in  error. 

J.  C.  C.  Black;  Barnes  &  Cumming,  for  defendants. 

McCay,  Judge. 

1.  We  see  no  error  in  the  ruling  of  the  Judge  excluding 
the  evidence  that  the  plaintiff  had  offered  to  put  off  on  de- 
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fendant  bad  lots  of  corn  between  the  10th  and  20th,  as  a 
ground  of  justification  for  defendant  in  refusing  to  look  at 
his  second  tender  of  corn  on  the  21st.  There  is  some  excuse, 
it  is  true,  if  the  defendant  was  of  the  opinion,  from  the  plain- 
tiflTs  acts,  that  he  was  trying  his  best  to  deceive  and  entrap 
him.  But,  under  the  contract  of  the  19th,  to  extend  the 
time  for  the  tender  to  the  21st,  it  would  seem  that  the  de- 
fendant had  waived  the  previous  failures,  and  whilst  there  is 
a  moral  right  to  distrust  one  who  has  proved  faithless  several 
times  before,  yet,  that  can  hardly  come  within  the  rights  the 
law  recognizes.  It  was  the  contract,  so  one  witness  says, 
that  the  corn  might  be  delivered  on  the  21st,  at  any  time 
during  the  day.  On  that  day  it  appears  that  plaintiff  made 
two  offers.  The  first  offer  is  proven  to  have  been  in  accord- 
ance with  the  contract;  that  is,  it  was  good  corn,  and  in  sacks, 
better  than  burlaps.  The  second  offer  seems  to  have  also 
been  of  the  required  quality  in  the  proper  sacks.  There  is 
evidence,  pretty  strong  evidence,  too,  that  plaintiff  said,  at  the 
time  of  the  first  tender  on  the  21st,  that  the  sacks  were 
*^  chicken  gunny."  He  denies  this,  and  the  proof  is  that  they 
vere,  in  &ct,  Dundee  sacks,  better  than  burlaps.  The  Judge 
told  the  jury  it  was  for  them  to  decide  between  these  conflict- 
ing statements.  This  was,  we  think,  the  turning  point  of  the 
case.  The  jury  have  found  for  the  plaintiff;  in  other  words, 
they  have  believed  the  plaintiff's  statement,  and,  coupled  with 
the  fact  that  the  corn  was,  in  fact,  in  Dundee  bags,  we  think 
they  had  a  right  so  to  do. 

2.  At  any  rate,  as  the  Judge  has  refused  a  new  trial,  we  do 
not  think  the  evidence  ibr  the  defendant  was  so  strong  as  to 
make  the  judgment  of  the  Judge  an  abuse  of  his  discretion, 
to  grant  or  refuse  a  new  trial  in  such  cases.  As  there  was  no 
error  of  law  in  the  rulings  of  the  Court  on  the  trial,  we  affirm 
the  judgment. 

Judgment  affirmed. 
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Phcebe  a.  Lindrum  et  al.y  plaintiffs  in  error,  vs.  James  A. 
Robson,  defendant  in  error. 

The  certificate  of  the  former  owner  of  a  judgment,  given  since  its  assign- 
ment, that  she  had,  on  due  reflection,  become  satisfied  that  said  judg- 
ment was  wrong,  and  that  she  was  mistaken  when  the  case  was  pend- 
ing in  Court,  cannot  affect  the  rights  of  the  assignee. 

Judgment.  Equity.  Before  Judge  Robinson.  Baldwin 
Superior  Court.    August  Terra,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

William  McKinley  ;  Crawford  &  Williamson,  for 
plaintiflfe  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants to  enjoin  the  collection  of  an  execution,  and  to  vacate 
the  judgment  on  which  it  issued.  On  the  trial  of  the  case, 
the  jury  found  a  verdict  against  the  defendants,  vacating  the 
judgment.  A  motion  was  made  for  a  new  trial  on  the  ground 
tliat  the  verdict  was  contrary  to  the  charge  of  the  Court,  con- 
trary to  law  and  the  evidence,  which  was  overruled,  and  the 
defendants  excepted.  The  complainant  alleges  in  his  bill 
that  one  of  the  defendants,  Mrs.  Robson,  obtained  a  judg- 
ment against  him  in  the  Superior  Court  of  Bald\vin  county, 
on  a  due  bill  given  by  him  to  her,  for  $500  00,  on  the  29th 
of  August,  1871,  on  which  judgment  an  execution  issued  and 
was  assigned  and  transferred  to  Mrs.  Lindrum  on  the  9th  of 
October,  1871,  by  the  plaintiff  therein.  Afterwards,  on  the 
6th  of  December,  1871,  the  complainant  obtained  a  certificate 
from  Mrs.  Robson,  in  which  she  stated  that  since  the  assign- 
ment of  said  judgment  and  execution  to  Mrs.  Lindrum,  she 
had,  on  due  reflection,  become  satisfied  that  the  said  judgment 
was  wrong,  and  that  she  was  mistaken  when  the  case  was 
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pending  in  Court.  The  defendant,  Mrs.  Robson,  in  her  an- 
swer to  the  discovery  prayed  for  in  complainant's  bill,  posi- 
tively denies  there  was  any  error  or  mistake  in  said  judgment, 
and  that  the  recitals  in  said  certificate  are  false  and  fraudu- 
lent, and  that  said  paper  was  obtained  from  her  by  the  com- 
plainant, fraudulently,  and  by  threats  of  violence  if  she  did 
not  sign  it.  Mrs.  Lindrum  denies  all  knowledge  of  any 
error  or  mistake  in  tlie  judgment  at  the  time  of  the  assign- 
ment thereof  to  her.  The  answer  of  Mrs.  Robson  as  to  the 
manner  in  which  the  paper  was  procured  from  her,  was  con- 
troverted by  two  witnesses.  In  our  judgment,  taking  the  alle- 
gations in  the  complainant's  bill  to  be  true,  as  well  as  the 
evidence  offered  in  support  thereof  at  the  trial,  he  was  not 
entitled  to  the  relief  prayed  for,  especially,  as  against  the 
assignee  of  the  judgment,  who  could  not  be  affected  by  the 
declarations  of  Mrs.  Robson  contained  in  the  certificate,  after 
the  assignment  of  the  judgment  by  her.  The  Court  erred  in 
overruling  the  motion  for  a  new  trial. 

liCt  the  judgment  of  the  Court  below  be  reversed. 


Enoch  Steadman,  plaintiff  in  error,  vs.  Augustus  H.  Lee, 
defendant  in  error. 

We  866  no  abuse  of  the  discretion  of  the  Court  in  granting  the  new  trial, 
and  the  judgment  is  accordingly  affirmed. 

New  trial.  Before  Judge  Greene.  Newton  Superior  Court. 
September  Term,  1872. 

Lee  brought  complaint  against  Steadman  on  a  note  for 
$2,000  00,  dated  April  9th,  1866,  due  on  or  before  January 
1st  next  thereafter,  with  credits  thereon  as  follows:  May  26th, 

1866,  $600  00;  January  7th,  1867,  $510  29;  February  28th, 

1867,  $100  00;  March  19th,  1867,  $260  00.     The  defendant 
pleaded  the  general  iasue  and  set-oflF. 

The  evidence  made  substantially  the  following  case : 
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Plaintiff  sold  to  defendant  a  store-house  and  lot  in  Coving- 
ton, in  part  payment  for  which  the  note  sued  on  was  given. 
The  note  was  to  be  paid  in  goods  out  of  the  store  kept  by 
defendant  and  one  David  W.  Spence,  at  cash  prices.  Groods 
were  accordingly  purchased  from  said  store  by  plaintiff,  which 
were  charged  on  the  books  of  Steadman  &  Spence  to  the  pri- 
vate account  of  Steadman,  and  from  timfi  to  time  credits  of 
the  amounts  purchased  were  entered  on  the  afoi'esaid  note. 
The  account  of  the  plaintiff  with  defendant,  pleaded  as  set- 
off, amounted  to  $1,294  91,  with  two  credits  thereon,  the 
first  of  $4  50,  and  the  second  as  follows  :  "  1867.  June  1st. 
By  cotton  for  Covington  Mills  Company,  $446  40.''  In  reply 
to  this  account  the  plaintiff  introduced  the  following  receipt  r 

*'  Received  of  A.  H.  Lee,  by  settlement  with  Col.  Stead- 
man :  April  21st,  $800  00  by  credit  on  E.  Steadman's  note ; 
May  26th,  1866,  $500  00  by  credit  on  R  Steadnwin's  note; 
January  7th,  1867,  $510  29 ;  by  other  book  credits,  $15  15, 
in  full  of  book  account.     This  January  7th,  1867. 

(Signed)  "  K  Steadman." 

The  defendant  also  claimed  that  he  owned  "nearly  the 
entire  interest  in  the  Covington  Mills  Company,  and  has 
owned  the  greater  portion  of  the  stock  of  said  company  for 
some  time,"  and  that  the  plaintiff  was  indebted  to  said  com- 
pany from  $740  00  to  $1,400  00,  on  the  following  receipt: 

"  Covington  Mills,  Ga.,  February  4th,  1864. 
^Eeceived  of  W.  F.  Kennedy,  agent,  $2,600  00  in  pay- 
ment  for  thirty-seven  hundred  and  fourteen  pounds  of  cotton^ 
to  be  delivered  at  the  factory  on  or  before  the  1st  day  of  Sep- 
tember next.  He  agrees  to  furnish  rope  and  bagging,  the 
weight  to  be  deducted  in  weighing  the  cotton.  In  case  he 
should  be  unable  to  furnish  it,  then  he  is  to  put  it  up  ia 
boards  and  withes.  If  the  cotton  should  be  burned  up,  thea 
I  agree  to  refund  the  money  with  interest. 

(Signed)  "  Augustus  H.  Lee.'* 
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The  defendant  testified  that  the  cotton  specified  was  not 
delivered  according  to  contract,  but  that  after  the  war  closed, 
Kennedy,  the  superintendent  of  the  Covington  Mills,  com- 
promised the  claim  with  plaintifi*  for  $1,000  00,  which  had 
not  yet  been  paid.  That  he  did  not  know  where  the  original 
receipt  was ;  did  not  remember  having  delivered  it  to  the 
plaintiff.  That  plaintiff  carried  cotton  in  settlement  of  said 
receipt,  to  the  depot,  and  defendant  took  the  receipt  of  the 
railroad  agent  for  the  same.  That  he  remembers  to  have 
gone  to  plaintiff's  house  to  see  some  cotton,  but  does  not  re- 
member buying  any  from  him.  The  cotton  delivered  at  the 
depot  by  the  plaintiff  was  for  the  Covington  Mills. 

As  to  the  credit  of  $^46  40,  on  the  account  against  plaintiff, 
Spence  testified  as  follows :  The  entry  of  the  credit  of  $446  40 
on  the  ledger  was  made  by  witness  from  a  private  book,  a 
kind  of  a  blotter  kept  by  defendant  himself.  It  was  a  credit 
to  plaintiff.  Defendant  did  not  keep  his  book  r^ularly.  He 
sometimes  commenced  at  the  close  of  a  month  and  ended  at 
the  first  of  it.  Thinks  the  entry  of  $446  40  an  improper 
credit  on  that  account,  as  it  seemed  to  him  to  be  a  transaction 
between  the  Covington  Mills  and  the  plaintiff.  Witness  made 
the  entry  without  consulting  defendant. 

The  defendant  testified,  substantially,  as  follows : 

The  cotton  I  agreed  to  pay  to  the  Covington  Mills  was 
delivered  by  me  to  the  defendant  at  the  Georgia  Railroad 
depot,  in  all  sik  bales.  This  was  in  full  settlement  of  said 
indebtedness.  The  defendant  took  the  receipt  of  the  rail- 
road agent  for  the  cotton  and  delivered  to  me  my  receipt 
to  the  Covington  Mills,  which  I  tore  up  in  his  presence. 
Some  time  afterwards  defendant  purchased  another  lot  of  cot- 
ton from  me.  It  was  stored  under  my  dwelling  house  in 
town.  We  went  together  to  the  house  and  rolled  some  of  it 
out  He  agreed  to  give  me  about  twenty  cents  per  found  for 
it.  He  was  to  carry  it  to  the  factory,  weigh  it  and  enter  the 
proper  credit  upon  my  account.  Thinks  I  delivered  to  him 
Dine  bales,  weighing  about  four  hundred  pounds  to  the  bale. 

The  jury  returned  a  verdict  for  the  defendant  for  $865  87. 
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The  plaintiff  moved  for  a  new  trial  because  the  verdict  was 
contrary  to  the  evidence.  The  motion  was  sustained^  and  a 
new  trial  ordered.     To  this  ruling  the  defendant  excepted. 

A.  B.  Sims;  A.  H.  Speer,  for  plaintiff  in  error. 

J.  J.  Floyd,  for  defendant. 

McCay,  Judge. 

We  see  no  abuse  of  the  discretion  of  the  Judge  in  granting 
the  new  trial  in  this  case.  The  verdict  seems  to  us,  as  doubt- 
less it  did  to  the  Judge,  very  unsatisfectory.  Indeed,  we  are 
utterly  at  a  loss  to  see  on  what  it  is  founded.  The  jury  seem 
to  have  been  under  some  strange  mistake,  and  to  have  entirely 
failed  to  get  at  the  truth  of  the  case,  as  it  appears  from  the 
evidence.  In  such  cases  it  is  not  only  the  right  but  the  duty 
of  the  Judge  to  grant  a  new  trial. 

Judgment  affirmed. 


The  Cotton  States  Life  Insurance  Company,  plaintiff 
in  error,  vs.  Ella  W.  Scurry  et  cU.,  defendants  in  error. 

Where  an  applicant  for  life  insurance  signs  an  application  for  a  policy 
which  contains  a  statement  that  '*  only  the  home  officers  of  the  com- 
pany, in  Macon,  Georgia,  have  authority  to  determine  whether  or  not 
a  policy  shall  issue  on  application,''  and  the  agent  through  whom  the 
the  application  is  made,  gives  a  receipt  to  the  applicant  as  follows  • 
'^  Received  of  James  R.  Scurry  $375  00,  the  same  being  in  payment 
of  insurance  in  the  Cotton  States  Insurance  Company.  This  receipt 
being  binding  on  said  company  until  the  policy  is  received/'  Such 
contract  or  receipt  is  not  binding  on  the  company  to  issue  a  policy, 
nor  is  the  company  bound  by  the  receipt  after  the  application  is  re- 
jected. Whether  it  is  binding  on  the  company  until  action  is  had  by 
the  company  on  the  application,  is  a  question  that  does  not  arise  under 
the  facts  of  this  case. 

Insurance.    Principal  and  agent.    Before  J  udge  Strozier. 
Dougherty  Superior  Court.     April  Term,  1873. 
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This  was  an  action  brought  by  Ella  W.  Scuny,  and  others, 
widow  and  children  of  James  R.  Scurry,  deceased,  on  a  con- 
tract of  insurance  allied  to  have  been  made  by  the  Cotton 
States  Life  Insurance  Company  for  $10,000  00  on  the  joint 
lives  of  James  R.  Scurry  and  his  wife  Ella,  and  payable  on 
the  death  of  either. 

The  defendant  resisted  the  recovery  on  two  grounds : 

1st  That  no  contract  of  insurance  was  ever  made.  That 
only  an  application  was  made  through  an  agent,  and  which 
was  rgected  by  the  company. 

2d.  That  a  material  false  representation  was  made  in  the 
application,  which*  voids  the  contract,  if  made. 

The  second  point  is  not  involved  in  the  decision.  On  the 
first  point  the  following  are  the  facts : 

On  the  6th  day  of  September,  1871,  Scurry  and  his  wife 
made  application,  through  J.  S.  Rains,  an  agent  of  the  com- 
pany, for  the  policy.  They  were  strangers  to  Mr.  Rains.  The 
agent  furnished  Scurry  with  blank  applications  to  be  filled 
oat.  The  applications  were  filled  out,  one  by  Mr.  Scurry 
and  one  by  Mrs.  Ella  W.  Scurry,  and  were  forwarded  by  the 
agent  to  the  company  at  Macon,  and  were  rejected.  They 
contained  a  recital  to  the  effect  that  "only  the  officers  at  the 
home  office  of  the  company,  in  the  city  of  Macon,  Georgia, 
have  authority  to  determine  whether  or  not  a  policy  shall 
issue  on  any  application/' 

Mr.  Rains  notified  Mr.  Scurry  of  the  rejection  by  the  com- 
pany of  the  application  for  a  joint  policy  for  $10,000  00,  but 
said  he  thought  he  could  induce  the  company  to  issue  a  joint 
policy  for  $5,000  00.  Mr.  Scurry  said  "  he  would  see  about 
it — he  wanted  a  policy  for  $10,000  00,"  and  did  not  say  he 
would  accept  one  for  $5,000  00,  but  would  let  him  know  if  he 
concluded  to  take  it  Mr.  Rains,  however,  supposing  he 
might  accept  one  for  $5,000  00,  so  suggested  to  his  principal, 
the  company,  who  did  issue  a  joint  policy  for  $5,000  00,  and 
sent  it  to  Mr.  Rains.  Mr.  Rains  did  call  to  see  Mr.  Scurry 
to  offer  this  policy  for  $5,000  00,  but  found  him  drunk,  un- 


Digitized  by  LjOOQ IC 


-.J'  I  ■"       li^— -^^^s^^^p^^ 


50  SUPREME  COURT  OF  GEORGIA. 

The  Cotton  States  I^ife  Insurance  Company  vs.  Scurry  et  al, 

able  to  do  business,  and  said  nothing  to  him  about  it,  but 
returned  the  policy  to  the  company,  on  which  was  indorsed 
by  the  Secretary  of  the  company  :  "  Canceled — returned  re- 
jected by  the  applicant,"  This  last  policy  was  dated  the  15th 
day  of  September,  1871.  James  R.  Scurry  died  on  the  25th 
day  of  September,  1871.  When  the  first  application  was 
made  out  on  the  6th  day  of  September,  Scurry  did  not  pay 
any  money,  but  gave  his  note  to  Mr.  Rains,  and  received  from 
him  a  receipt  as  follows : 

"  $375  50.     Received  of  James  R.  Scurry  three  hundred 
and  seventy-five  dollars,  same  being  in  payment  of  insurance 
in  Cotton  States  Insurance  Company.     This  receipt  being 
binding  on  said  company  until  the  policy  is  received. 
(Signed)  "J.  S.  Rains,  Agent 

<*  Cotton  States  Life  Insurance  Company  of  Macon,  Ga. 
"Baker  County,  Georgia,  September  6,  1871." 

The  Court,  amongst  other  things,  charged  the  jury  as  fol- 
lows :  **  That  when  an  agent  was  authorized  to  take  applica- 
tions of  parties  for  insurance,  and  receive  and  forward  pre- 
miums for  the  company,  and  an  agent  does  so,  and  gives  a 
binding  receipt  when  he  receives  said  applications  and  pre- 
miums, then  the  company  is  bound  for  the  insurance,  whether 
the  policy  is  ever  issued  or  delivered  or  not,  and  such  bind- 
ing act  is  within  the  scope  of  his  authority,  and  the  same  is  a 
contract  of  insurance." 

Counsel  for  defendants  requested  the  Court  to  charge  the 
jury :  *'That  if,  after  the  application  of  Scurry  and  wife  had 
been  considered  and  rejected  by  the  defendants,  and  notice 
thereof  given  to  Scurry  with  an  offer  to  return  his  premium 
note,  he  consented  to  return  the  binding  receipt,  then  plaintiffs 
cannot  recover  on  said  binding  receipt,  notwithstanding  Scurry 
died  with  said  paper  in  his  possession." 

The  Court  so  charged  with  this  qualification,  "  This  is  the 
law,  provided  the  contract  was  inchoate  and  not  executed.  If 
the  contract  was  executed,  it  was  the  right  of  Scurry  to  reject 
or  accept  the  refusal  of  the  company." 
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The  jury  returned  a  verdict  for  the  plaintiffs  for  $10,000. 
A  motion  for  a  new  trial  was  made  upon  the  ground  of  error 
in  the  above  charge,  and  in  the  qualification  of  the  request  to 
charge,  and  because  the  verdict  was  contrary  to  the  law  and 
the  evidence.  The  motion  was  overruled,  and  the  defendant 
excepted. 

B.  H.  Hiix  &  Son  ;  Smith  &  Jones  ;  G.  J.  Wright, 
for  plaintiff  in  error. 

Vason  &  Davis  ;  A.  L.  Hawes  ;  R.  F.  Lyon,  for  de- 
fendants. 

Trtppe,  Judge. 

Each  of  the  applications,  the  one  made  by  Scurr}''  as  well 
as  the  one  by  his  wife,  contains  the  statement  that  "  only  the 
home  oflScers  of  the  company  in  Macon,  Georgia,  have  au- 
thority to  determine  whether  or  not  a  policy  shall  issue  on 
application."  Both  of  these  applications  were  signed  by  the 
applicants  respectively.  The  receipt  given  by  the  agent  recited 
that  it  was  binding  on  the  company  until  the  policy  was  re- 
ceived. Defendant  in  error  insists  that  this  bound  the  com- 
pany to  issue  the  policy.  The  question,  therefore,  is  not  what 
force  the  receipt  had  to  the  time  of  action  on  the  application 
by  the  company ;  for  the  application  was  rejected,  a  policy 
refiised,  and  notice  thereof  given  to  the  applicant.  Did  the 
company  have  the  right  to  reject  the  application  under  the 
terms  stated  in  it,  and  the  terms  of  the  receipt  ?  If  a  party 
sign  a  paper,  the  presumption  of  law  is  that  he  knows  the 
contract,  and  of  course  that  he  has  notice  of  the  facts  recited 
in  it.  The  application  in  this  case  contained  that  which,  in 
its  legal  effect  and  substance,  was,  that  an  at^ent  did  not  have 
power  to  issue  a  policy  or  to  determine  and  bind  the  company 
that  one  should  be  issued.  It  was  "only  the  home  officers  of 
the  company  at  Macon,  Georgia,  have  authority  to  determine 
whether  or  not  a  policy  shall  issue."     Even  had  the  receipt 
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stipulated,  in  terras,  that  the  applicant  should  have  a  policy,  it 
would  have  been  in  the  teeth  of  the  denial  of  such  power  to 
him,  and  with  notice  of  such  express  denial  to  the  person  thus 
contracting  with  the  agent.  A  principal  is  not  bound  by  the 
acts  of  his  agent  when  those  acts  are  beyond  the  scope  of  his 
authority,  and  the  person  dealing  has  notice  thereof:  New  Code, 
sections  2184,  2194,  2196.  This  rule,  we  think,  determines 
this  case,  without  discussing  the  principles  touching  the  pow- 
ers, generally,  of  agents  of  insurance  companies,  of  general 
agents,  and  special  agents,  agents  to  issue  policies  and  agents 
to  receive  applications,  and  how  those  powers  have  been,  in 
many  decisions  and  by  elementary  writers,  held  to  apply  dif- 
ferently in  cases  of  fire  and  life  insurances. 

It  has  been  asserted  by  an  able  writer,  supported  by  the 
authority  of  several  judicial  decisions,  that  "  the  usage  is  so 
general  that  an  agent  of  a  life  insurance  company  has  no  au- 
thority to  conclude  an  agreement  for  insurance,  that  if  such 
authority  is  claimed  in  a  particular  case  there  should  be 
affirmative  evidence  of  such  authority,  or  of  its  repeated  ex- 
ercise with  the  knowledge  of  the  company : "  Bliss  on  Insur- 
ance, section  280.  Where  the  authority  claimed  is  expressly 
denied,  and  the  person  dealing  with  the  agent  has  notice, 
tliere  can  be  no  question  that  the  principal  is  not  bound.  If 
the  agent  had  no  power  to  bind  the  company  to  issue  a  policy, 
the  fact  that  the  applicant,  knowing  the  want  of  such  power, 
gave  a  note  for  the  first  annual  premium  to  the  agent,  cannot 
alter  the  ease :  St.  Louis  Mutual  Life  Insurance  Company 
V8.  Kennedy,  4  Bush.,  460.  In  that  case  it  was  held  that 
the  note  was  a  memorandum  only  and  not  a  waiver  of  a  con- 
dition precedent.  To  hold  that  a  note  thus  given  enlarges 
the  powers  of  the  agent  and  conferred  upon  him  axUhority  ex- 
pressly withheld  by  the  company,  would  make  the  agent  and 
a  third  person  thus  dealing  with  him,  the  arbiters  of  what  an 
agent's  powers  shall  be.  It  may  be  proper  to  add  that  this 
action  was  not  founded  on  the  policy  for  $5,000  00,  which 
was  issued  subsequent  to  the  rejection  of  the  application  for 
$10,000  00,  and  notice  of  which  was  given 'to  the  applicant. 
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The  charge  of  the  Court  being  in  conflict  with  what  we 
doubt  not  is  the  law  as  above  stated^  the  judgment  refusing 
a  new  trial  is  reversed. 


50       53 
130       19 


Joseph  Allen,  administrator,  plaintiff  in  error,  vs.  Martha 
F.  Woodson,  executrix,  et  al.,  defendants  in  error. 

1.  After  a  bill  seeking  a  discovery  has  been  answered  the  complainant 
cannot  amend  his  bill  so  as  to  waive  discovery,  and  thus  get  clear  of 
the  defendant's  answer. 

2.  It  is  not  error  in  the  Court  to  call  the  attention  of  the  jury  to  the  im- 
portance of  the  case,  and  trouble  it  has  given,  and  to  suggest  the  de- 
sirableness of  disposing  of  it  by  a  final  verdict. 

8»  When  a  receipt  acknowledged  a  certain  sum  in  full  of  certain  described 
promissory  notes,  and  in  full  of  all  demands,  the  general  words,  though 
they  do  not  enlarge  the  particular  words  as  to  what  transpired  at  the 
time,  yet  they  do  import  and  may  be  used  to  prove  that  the  party  giving 
the  receipt  had.  at  the  time,  no  other  demands  against  him  to  whom 
the  receipt  was  given. 

4.  When  a  bill  was  filed  against  the  administrator  of  a  deceased  partner 
seeking  an  account  of  certain  partnership  funds  which  it  was  alleged 
had  been  collected  by  the  partner  and  misapplied,  and  pending  the 
suit  and  afler  the  1st  of  January,  1870,  the  bill  was  amended  so  as  to 
charge,  in  addition,  that  said  deceased  partner  had  also  received  to  his 
own  use  the  rents  of  certain  real  estate  belonging  to  the  partnership, 
and  that  he  had  not  accounted  therefor : 

Heldf  That  the  amendment  did  not  introduce  a  new  cause  of  action  but 
only  added  an  item  to  the  original  cause,  and  if  the  plea  of  the  statute 
of  limitations  was  not  good  to  the  original  suit  it  was  not  good  to  the 
amendment. 

6.  The  verdict  of  the  jury  in  this  case  is  supported  by  the  evidence  and 
ought  not  to  be  disturbed,  and  this  being  so  the  error  of  the  Court,  as 
to  the  statute  of  limitations  in  its  application  to  the  amendment,  is 
immaterial. 

Equity.  Discovery.  Amendment.  Charge  of  Court.  Jury. 
Receipt.  Before  Robert  P.  Trippe,  Esq.,  Judge  pro  hae 
vice.    Upson  Superior  Court.    May  Term,  1872. 

Joseph  Allen,  as  administrator  of  Xenophon  Bowdre,  de- 
ceased, filed  his  bill  against  Martha  F.  Woodson,  as  executrix, 
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and  Benjamin  Bethel,  as  executor,  of  William  D.  Woodson, 
deceased,  and  Emma  R.  Redding,  as  administratrix  of  Thomas 
J.  Redding,  deceased,  making,  substantially,  the  following 
case : 

On  or  about  the  8th  of  August,  1859,  William  D.  Wood- 
son and  Xenophon  Bowdre  were  partners  doing  a  mercantile 
business  in  the  town  of  Thomaston,  under  the  firm  name  of 
Woodson  &  Bowdre.  They  had  carried  on  said  business  un- 
der said  firm  name  in  said  place  for  several  years  prior  to 
that  date.  On  said  day  the  partnership  was  dissolved  by 
mutual  consent,  and  Bowdre  retired  from  business,  leaving  all 
of  the  assets  of  said  firm  in  the  hands  of  Woodson.  Soon 
after  the  dissolution  aforesaid,  Woodson  formed  a  partnership 
with  one  Thomas  J.  Redding,  under  the  firm  name  of  Wood- 
son &  Redding,  and  the  said  last  named  firm  did  business  in 
said  place  from  some  time  in  August,  1859,  to  August,  1864, 
when  the  said  copartnership  \vas  dissolved  by  the  death  of 
Redding.  During  the  continuance  of  the  last  named  firm, 
Woodson,  having  in  possession  the  assets  belonging  to  the  late 
firm  of  Woodson  &  Bowdre,  carried  into  the  business  of  the 
said  Woodson  &  Redding  a  large  amount  of  said  assets,  with 
the  knowledge  and  consent  of  Redding.  Bowdre  knew  noth- 
ing of  the  use  of  the  assets  of  Woodson  &  Bowdre  by  Wood- 
sou  &  Redding,  nor  the  amount  of  the  same,  nor  were  these 
facts  known  to  complainant  until  after  he  became  the  admin- 
istrator of  Bowdre,  and  the  amount  of  said  indebtedness  was 
not  known  to  complainant  at  all.  Not  knowing  the  amount 
so  transferred  and  ased  by  them,  and  believing  and  alleging 
that  the  books  were  destroyed,  complainant  prayed  that  de- 
fendants should  discover  the  amount,  and  should  particularly 
discover  any  and  all  evidences  of  the  use  of  the  money  as 
charged,  and  prayed  that  defendants  should  account  and  settle 
fully  as  to  all  of  the  affairs  and  assets  of  Woodson  &  Bowdre 
which  had  gone  into  the  hands  of  Woodson  &  Redding  as 
charged,  or  that  had  been  used  by  them,  and  prayed  that  de- 
fendants should  be  decreed  to  pay  over  to  complainant,  as 
administrator,  his  intestate's  half  of  said  assets  so  used. 
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The  bill  was  filed  in  October,  1868.  Subsequently,  on  the 
20th  of  October,  1871,  it  was  amended  by  praying  specifically 
for  payments  of  rents  due  for  the  use  by  Woodson  &  Redding 
of  the  store-house  belonging  to  Woodson  &  Bowdre.  This 
amendment  was  demurred  to  and  disallowed,  because  it  was 
filed  after  January  1st,  1870. 

At  the  May  term  of  1872,  complainant  having  ascertained 
that  the  books  of  Woodson  &  Redding  were  in  existence,  and 
that  said  books  showed  the  amount  of  the  assets  of  Woodson 
&  Bowdre  used  by  Woodson  &  Redding,  except  the  use  of 
the  store-house,  and  being  able  to  prove  the  use  of  the  store- 
house, without  resorting  to  the  conscience  of  defendants, 
amended  his  bill  by  striking  out  the  prayer  for  discovery 
from  either  or  all  of  the  defendants.  This  amendment  the 
Court  refused  to  allow  for  the  purpose  of  waiving  the  answers 
of  the  defendants. 

The  answer  of  the  defendant,  Emma  R.  Redding,  adminis- 
tratrix, is  unnecessary  to  an  understanding  of  the  questions 
passed  upon  by  the  Court. 

Martha  F.  Woodson,  executrix,  answered,  substantially,  as 
follows : 

She  admits  the  facts  as  to  the  copartnership  of  Woodson  & 
Bowdre  up  to  1859,  the  dissolution  and  Bowdre's  retiring ; 
admits  the  formation  of  the  partnership  between  Woodson  & 
Redding,  and  its  continuance  to  the  death  of  Redding  in  Au- 
gust, 1864;  she  admita  the  death  of  Woodson,  and  that  she  is 
the  executrix ;  she  discloses  the  fact  that  the  books  of  Woodson 
&  Redding  are  in  existence,  and  are  in  her  possession,  but 
she  denies  that  they  furnish  any  evidence  whatever  of  any  in- 
debtedness on  the  part  of  Woodson  &  Redding  to  Woodson 
&  Bowdre;  she  denies  any  indebtedness  on  the  part  of  Wood- 
son &  Redding  to  Woodson  &  Bowdre,  in  any  manner,  and 
gives  as  a  reason  that,  on  the  1st  day  of  September,  1866, 
Woodson  &  Bowdre,  only  a  few  days  before  the  death  of 
Woodson,  had  a  full  and  final  settlement  of  all  matters  be- 
tween them  or  the  firms,  and  tenders  a  receipt,  claiming'  it  as 
evidence  of  the  same ;   she  admits,  that  at  the  time  of  the 
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death  of  Woodson,  in  1866,  the  firm  of  Woodson  &  Redding 
was  indebted  to  the  firm  of  Woodson  &  Bowdre,  but  says 
that  the  same  was  evidenced  by  two  notes,  or  merchants^  tick- 
ets ;  that  Woodson,  on  his  death-bed,  told  her  that  these  two 
notes  were  due  by  Woodson  &  Redding  to  Woodson  &  Bow- 
dre; she  admits  that  Woodson  died  in  September,  1866,  and 
that  after  her  qualification  as  executrix,  to- wit:  in  1868,  she 
allowed  her  co-executor,  Benjamin  Bethel,  (since  resigned),  to 
pay  the  one-half  of  the  principal  and  interest  on  said  notes,  to- 
^vit:  about  $1,400  00,  or  some  such  sum,  and  sets  up  this  as  a 
payment  in  full  of  all  matters  between  them  or  the  said  firms, 
and  tenders  the  receipt  of  complainant  as  evidence  of  a  full 
settlement ;  she  says  that  the  books  of  Woodson  &  Bowdre 
were  kept  in  the  store  of  Woodson  &  Redding,  and  that  the 
collection  of  the  accounts,  notes,  etc.,  was  given  to  Bowdre ; 
that  he  rode  several  days  endeavoring  to  make  collections,  but 
she  does  not  know  that  he  ever  collected  one  dollar ;  she  de- 
nies that  Woodson  ever  collected  any  money  which  he  did 
not  properly  account  for,  and  giving  as  a  reason  for  so  stating, 
that  on  one  occasion  she  knew  him  to  collect  $122  00  and 
divide  it  with  Bowdre ;  she  denies  that  Woodson  &  Redding 
ever  borrowed  any  money  of  Woodson  &  Bowdre,  or  that 
they  ever  used  any  of  the  money  of  Woodson  &  Bowdre. 

Benjamin  Bethel,  executor  of  Woodson,  answered,  in  sub- 
stance, as  follows :  He  knew  nothing  of  any  indebtedness  on 
the  part  of  Woodson  &  Redding  to  Woodson  &  Bowdre,  ex- 
cept that  which  was  evidenced  by  a  due-bill  and  a  merchants' 
ticket  found  in  the  papers  of  Woodson  &  Bowdre,  and  one- 
half  of  which  was  paid  to  complainant,  in  1868.  Woodson 
&  Bowdre  had  some  uncollected  notes  and  accounts  against 
persons  with  whom  they  traded  as  merchants,  and  after  the 
qualification  of  Bethel,  as  executor,  Bowdre  and  himself  agreed 
to  divide  them ;  the  division  was  made,  all  but  delivering  to 
Bowdre  his  share  of  the  uncollected  demands,  and  Bowdre's 
death  prevented  a  complete  settlement  by  the  division  of  these 
assets.  At  this  time  nothing  else  was  attempted  to  be  settled 
but  a  division  of  the  assets  of  Woodson  &  Bowdre  as  afore- 
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said,  and  no  claim  was  made  by  Bowdre  of  any  amount  being 
due  by  Woodson  &  Redding  to  Woodson  &  Bowdre.  After 
the  death  of  Bowdre,  Bethel  divided  the  notes  and  accounts 
belonging  to  Woodson  &  Bowdre  with  complainant 

Subsequently  Mrs.  Woodson  filed  an  explanatory  answer, 
in  substance  as  follows :  She  says  the  books  of  Woodson  & 
Bowdre,  after  the  dissolution,  were  kept  in  the  store  of  Wood- 
son &  Redding ;  that  they  were  open  to  the  inspection  of 
Bowdre  as  well  as  Woodson,  and  that  she  is  satisfied  that 
Bowdre  collected  a  large  amount  of  said  aasets  and  appropri- 
ated such  collections  to  his  own  use ;  she  denies  that  Wood- 
son ever  collected  or  used  any  of  said  assets,  but  admits  that 
from  a  careful  examination  of  the  books  of  Woodson  &  Red- 
ding, she  thinks  that  they  do  show  that  Woodson  &  Redding 
received  from,  or  borrowed  money  of  Woodson  &  Bowdre ; 
she  says  these  transactions  were  mutual  between  the  two  firms, 
and  she  thinks  they  were  all  settled  up  before  the  death  of 
said  Woodson  ;  she  says  rfie  is  strengthened  in  this  supposi- 
tion from  the  fact  that,  in  the  year  1864,  the  books  of  Wood- 
son &  Bowdre  being  destroyed,  they  were  unable  to  make  an 
accurate  settlement,  and  they  agreed  upon  a  plan  of  dividing 
the  money  on  hand,  and  such  assets  as  might  be  collected,  as 
&st  as  collected,  and  that  a  few  days  thereafter  Bowdre  re- 
ceipted Woodson  &  Bowdre,  and  Woodson  receipted  Woodson 
&  Bowdre,  each  for  $1,452  35 ;  she  admits  that  she  cannot 
say  that  the  foregoing  is  a  settlement  in  full  of  all  matters^ 
but  she  is  inclined  to  think  it  is  so,  and  pleads  this  settlement 
in  bar  of  any  recovery ;  she  says  she  has  personal  knowledge 
of  money  collected  for  Woodson  &  Bowdre  being  equally 
divided  between  them,  but  she  does  not  give  any  amount ; 
she  admits  that  the  books  of  Woodson  &  Redding  do  show 
entries  of  indebtedness  from  Woodson  &  Redding  to  Wood- 
son &  Bowdre,  which  entries  she  says  she  did  not  understand 
when  she  filed  her  first  answer,  and  she  thinks  these  entries,. 
if  they  show  any  indebtedness  at  all,  are  over-balanced  by 
other  entries  in  favor  of  Woodson  &  Redding  and  against 
Woodson  &  Bowdre ;  she  says  the  date  of  the  last  entry, 
Vol.  l.  6. 
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showing  indebtedaess,  was  in  1860,  and  pleads  the  statute  of 
limitations;  she  says  Woodson  had  money  sufficient  to  ad- 
vance his  full  share  of  the  capital  stock  in  the  firm  of  Wood- 
son &  Redding,  and  had  no  necessity  for  borrowing  or  using 
the  money  of  Woodson  &  Bowdre,  in  said  firm  business  of 
Woodson  &  Eedding ;  she  says  that  on  the  1st  day  of  Sep- 
tember, 1866,  two  notes  held  by  Xenophon  Bowdre  against  W. 
D.  Woodson,  individually,  for  several  thousand  dollars,  were 
settled  in  the  following  manner:  An  account  held  by  William 
D.  Woodson,  individually,  against  Xenophon  Bowdre,  and 
an  account  in  favor  of  Woodson  &  Redding  against  Xeno- 
phon Bowdre,  individually,  were  brought  against  the  two 
notes  belonging  to  Bowdre,  and  the  balance  then  due  Bowdre 
on  the  two  notes  was  paid  by  Woodson  in  tobacco ;  she  in- 
sists that  this  shall  be  considered  as  a  final  settlement  of  all 
matters  between  them,  both  as  individuals  and  as  members  of 
the  two  firms,  and  makes  an  exhibit  of  this  settlement,  plead- 
ing the  same  in  biw  of  a  recovery ;  she  says  she  made  a  mis- 
take in  her  original  answer,  wherein  she  said  that  the  due- 
bill  and  merchants'  ticket  or  memorandum  paid  by  Bethel  to 
complainant,  were  due  at  the  death  of  Woodson,  and  wherein 
she  said  that  Woodson  so  told  her  on  his  death-bed  ;  she  says 
she  intended  to  say  that  immediately  after  the  settlement  re- 
ferred to,  in  1866,  Woodson  called  her  to  his  bed-side  and 
told  her  that  the  two  notes  just  settled  was  all  that  he  owed  ; 
that  she  so  intended  to  say,  but  her  draftsman  made  her  say 
otherwise ;  she  avers  that  said  due-bill  and  merchants'  ticket 
were  not  due  and  unpaid ;  that  they  were  imprudently  paid, 
prays  that  complainant  may  be  decreed  to  refund  the  amount 
he  received  on  them. 

Pending  the  litigation  Bethel  was  discharged  from  the  trust, 
as  executor,  and  having  fully  accounted  to  his  co-executrix, 
the  bill  was  dismissed  as  to  him. 

The  evidence  introduced  upon  the  trial  was  voluminous 
and  conflicting.  The  books  of  Woodson  &  Redding  were 
claimed  by  complainant  to  show  an  indebtedness  to  Woodson 
&  Bowdre  of  between  $4,000  00  and  §5,000  00.    It  was 
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claimed  by  defendants  that  the  same  books  showed  that  this 
indebtedness,  if  it  ever  existed,  had  been  discharged. 

It  will  be  observed,  that  the  defendants  set  up,  as  a  bar  to 
the  complainant^s  claim,  two  settlements,  one  of  February 
16th,  1864,  and  the  other  of  September  Ist,  1866, 

The  instruments  introduced  to  support  the  first  were  as 
follows : 

*'  GEOROIA— Upson  County. 

"  This  Indenture,  made  this,  the  fifteenth  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-four,  between  "W.  D.  Woodson,  of  the  county  and  State 
aforesaid,  of  the  one  part,  and  Xenophon  Bowdre,  of  the 
same  place,  of  the  other  part,  is  such  that,  whereas,  the  said 
parties,  in  tlie  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-two,  did  form  a  copartnership  for  the  sale  and  pur- 
chase of  goods,  wares  and  merchandise,  under  the  firm  name 
and  style  of  Bowdre  &  Woodson,  said  firm  having  its  place  of 
business  at  Thomaston,  in  said  county,  and  did  there  after- 
wards carry  on  said  business  until  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-one,  when  the  same  was 
discontinued ;  and,  whereas,  the  said  parties,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-four,  com- 
menced similar  business  in  said  town  under  the  firm  name 
and  style  of  Woodson  &  Bowdre,  which  was  thenceforward 
continued  until  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-nine,  when  the  said  William  D.  Woodson  pur- 
chased from  said  Xenophon  Bowdre  his,  the  said  Xenophon 
Bowdre's,  interest  in  the  stock  of  goods  then  on  hand,  the  said 
partnership  thereby  becoming  dissolved  ;  and,  whereas,  be- 
fore a  settlement  between  said  parties  of  and  concerning  their 
said  business  had  taken  place,  to-wit:  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-three,  the  books  of 
said  concern  were  destroyed  by  fire,  and  the  data  which  would 
have  enabled  said  parties  to  have  made  said  settlement  with 
accuracy  thereby  lost,  and  it  being  the  desire  of  said  parties, 
in  the  absence  of  such  data,  to  effect  such  a  settlement  as  shall 
and  will,  in  their  opinion,  approach  to  equity  and  do  justice — 
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"  This  Indenture  Witnesseth,  That,  in  consideration 
of  the  present,  and  to  effect  the  object  aforesaid,  the  said  par- 
ties have  mutually  agreed,  and  by  these  presents  do  agree,  to 
the  following  method  to  be  pursued  in  settlement  between 
them  of  the  business  of  said  firm,  that  is  to  say  :  all  moneys 
on  hand  belonging  to  said  firm  shall  be  equally  divided  be- 
tween said  parties,  and  receipts  in  writing  of  the  parties  res- 
pectively be  interchangeably  delivered  therefor.  All  assets 
remaining  of  said  concern  is  jointly  owned  in  equal  pro- 
portions by  the  parties,  and  may  be  collected  or  reduced  to 
money  by  them,  or  either  of  them,  and  all  moneys  realized 
therefrom  shall  be  divided  and  receipts  delivered  as  aforesaid. 
In  testimony  whereof  the  parties  have  hereto  set  their  res- 
pective hands  and  seals,  on  the  day  and  year  above  written. 

"W.  D.  WOODSON,  [L.S.] 
"X.  BOWDRE,        [L.8.]" 
"  Done  in  duplicate  in  presence  of 
"  Thomas  Cauthorn, 
"E.  E.  Atwater,  J.  I.  C' 

"  Thomaoton,  February  23d,  1864. 
"Received  of  Woodson  &  Bowdre  $1,452  35,  value  re- 
ceived.    This  being  in  accordance  with  the  agreement  entered 
into  between  them,  bearing  date  this  15th  instant. 

(Signed)  X.'  Bowdre.'' 

Also,  a  similar  receipt  signed  by  William  D.  Woodson. 
In  reply  to  this  alleged  settlement  the  complainant  intro- 
duced the  following  letter : 

"  Thomaston,  Ga.,  May  23d,  1865. 
"  3Irs,  E.  C.  Redding,  Macon,  Ga. : 

"  Madam — The  coin  of  which  you  write  was  in  amount  a 
little  over  ^00  00,  and  was  last  winter  appropriated  in  part 
payment  for  house-rent  for  the  brick  store. 

"  The  firm  of  W.  &  R.  was  due  me  some  ^1,400  00  up  to 
the  time  of  the  fire,  for  the  rent  of  that  store,  and  the  above 
amount  of  coin  is  all  that  I  have  received.  The  first  dispo- 
sition to  be  made  of  the  assets  of  our  business  is  to  pay  the 
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debts  of  the  concern  ;  of  these  there  is  owing  in  New  York 
about  $1,000  00 ;  in  Savannah  some  $300  00 ;  to  Maj.  Cobb, 
of  this  place,  $500  00  for  borrowed  money,  of  which  I  knew 
nothing  until  the  past  two  months,  and  to  Woodson  &  Bow- 
dre  an  account  for  borrowed  money,  and  for  store  rent,  (the 
dry  goods  store),  the  amount  I  cannot  state  without  referring 
to  our  books.  These  amounts,  with  the  balance  due  me,  are 
about  all  the  debts  I  am  aware  of  at  present. 

''  Respectfully,  W.  D.  Woodson/' 

The  instruments  introduced  to  support  the  settlement  of 
September  1st,  1866,  were  as  follows : 

«  Received  of  William  D.  Woodson  $2,485  50,  in  full  for 
the  balance  due  me  on  two  notes  given  by  the  said  Woodson, 
one  for  $2,578  23,  dated  August  8th,  1859,  and  due  at  six 
months;  the  other  for  $8,613  16,  dated  August  8th,  1859, 
and  due  twelve  months  after  date,  with  the  interest  thereon 
after  deducting  credits  on  said  notes  and  accounts  held  by 
said  Woodson  against  me,  and  in  foil  of  all  demands-=-this 
being  a  final  settlement  made  myself,  E.  A.  Flewellen  and 
William  A.  Cobb  for  the  said  Woodson,  the  above  payment 
being  in  sixteen  boxes  tobacco,  weighing  net  sixteen  hundred 
and  fifty  pounds  at  $1  50  per  pound. 

(Signed)  "  X.  Bowdre. 

"  September  1st,  1866/' 

"  X.  Bowdre  to  W.  D.  Woodson — 

"  Sixteen  boxes  tobacco,  weighing  one  thousand  six  hun- 
dred and  fifty-seven  pounds,  at  $1  50  per  pound,  $2,485  50, 
marked  D.  Jones,  Rose  Bud.  The  above  settled  in  full. 
Settlement  between  the  said  Woodson. 

(Signed)  "  William  A.  Cobb, 

"  E.  A.  Flewellen. 
"September  1st,  1866." 

The  accounts  referred  to  in  said  receipt  were,  one  in  &vor 
of  Woodson,  individually,  taken  from  his  private  memoran- 
dum book,  and  the  other  in  favor  of  Woodson  &  Redding. 
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It  was  contended  by  complainant  that  this  settlement  did 
not  extend  to  any  matters  beyond  the  two  notes  specified  in 
the  receipt  which  were  given  by  "Woodson,  individually,  for 
Bowdre's  interest  in  the  stock  on  hand  at  the  time  of  the  dis- 
solution in  August,  1859,  and  could  not  be  made  to  cover  an 
indebtedness  existing  on  the  part  of  Woodson  &  Redding  to- 
Woodson  &  Bowdre. 

Upon  this  point  in  the  case  the  complainant  requested  the 
Court  to  charge  as  follows  : 

"  If  the  settlement  and  receipt  were  exclusively  of  a  matter 
of  individual  indebtedness  of  Woodson  to  Bowdre,  individu- 
ally, then  such  words  as  '  in  full  of  all  demands,'  cannot  be 
extended  so  as  to  cover  matters  not  taken  in  the  settlement, 
existing  between  Woodson  and  Bowdre  as  partners,  the  one 
of  the  firm  of  Woodson  &  Redding,  and  both  as  partners  of 
the  firm  of  Woodson  &  Bowdre.^' 

The  Court  refused  the  request,  and  charged  as  follows : 

"  If  Bowdre  gave  Woodson  a  receipt  specifying  that  certain 
debts  between  themselves  were  paid  without  showing  in  the 
receipt  that  they  had  anything  to  do  with  partnership  mat- 
ters, then  the  legal  meaning  and  effect  of  such  receipt,  without 
further  evidence,  would  be  confined  to  individual  matters,  and 
the  words,  'and  in  full  of  all  demands'  in  said  receipt,  would 
be  limited  to  individual  claims  or  indebtedness.  But  if,  from 
other  testimony,  it  appears  or  is  proven  that  one  of  the  debts 
specified  in  the  receipt  was  not  an  individual  claim  between 
Woodson  and  Bowdre,  but  was  between  Bowdre  on  the  one 
side,  and  Woodson  <&  Redding,  as  partners, on  the  other;  and 
that  the  payment  or  receipt  of  money  therein  specified  to  have 
been  made,  was  not  the  individual  property  or  money  of 
Woodson,  but  belonged  to  the  assets  of  Woodson  &  Redding, 
tlien,  although  nothing  may  have  been  settled  at  the  time  the 
receipt  was  given,  but  what  was  specially  stated  in  the  receipt^ 
yet,  as  such  facts,  if  proven,  would  enlarge  or  extend  the 
terms  of  the  receipts  beyond  their  simple  l^al  efifect,  and 
would  show  that  niore  than  individual  claims  were  then  set- 
tled, so  those  facts  may  be  considered  by  the  jury  in  constru- 
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ing  the  words  '  and  in  full  of  all  demands/  and  in  determin- 
ing whether  they  shall  be  confined  to  individual  matters,  or 
extended  into  an  acknowledgment  by  the  party  giving  it,  that 
all  claims  of  Bowdre  on  Woodson  &  Redding  had  been  settled 
and  were  therein  so  receipted  for  or  acknowledged.  The 
words  in  the  receipt,  'and  in  full  of  all  demands,'  in  this  or 
any  other  receipt,  are  not  confined  to  the  immediate  matter  or 
matters  specially  mentioned  in  the  receipt,  but  extend  to  all 
liabilities  or  debts  on  account  against  the  party  to  whom  it 
is  given,  and  may  be  taken  in  connection  with  the  other  evi- 
dence as  testimony  showing  the  payment  of  all  claims,  either 
as  individual  or  as  partnership,  so  far  as  the  receipt  and  that 
other  evidence,  show  it  was  intended  by  the  parties." 

The  Court  also  charged  the  jury,  "  that  this  case  had  been 
troublesome  and  had  cost  much  time  and  trouble  to  investi- 
gate it,  and  therefore  there  should  be  a  verdict'^ 

The  complainant  excepted  to  the  ruling  of  the  Court  re- 
fusing to  allow  the  amendment  waiving  the  discovery,  to  its 
refiisal  to  allow  a  recovery  for  the  rents  of  said  real  estate,  to 
the  aforesaid  refusal  to  charge,  and  to  each  of  the  charges  as 
above  set  forth. 

The  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  for  the  defendants,  and  we  do  further  find  that  the  plain- 
tiff pay  to  Mrs.  Martha  F.  Woodson,  executrix  of  the  estate 
of  W.  D.  Woodson,  deceased,  the  sum  of  $1,400  13,  with 
interest  firom  January  11th,  1868,  that  being  the  amount  paid 
to  the  plaintiff  by  Benjamin  Bethel,  executor  of  W.  D.  Wood- 
son, deceased,  acting  for  Woodson  &  Redding.  We  also 
recommend  that  the  cost  of  suit  be  equally  divided  between 
the  complainant  and  the  defendant.'' 

The  complainant  moved  for  a  new  trial  upon  each  of  the 
aforesaid  grounds  of  exception,  and  because  the  verdict  was 
contrary  to  the  evidence.  The  motion  was  overruled,  and 
complainant  excepted. 

B.  H.  HiLii  &  Son  ;  Doyal  &  Nunnally  ;  Jackson  & 
Clarkk,  for  plaintiff  in  error. 
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J.  J.  Floyd  ;  John  P.  Fort,  for  defendants. 
McCay,  Judge. 

We  think  most  of  the  argument  of  the  plaintiff  in  error  in 
this  case  turns  upon  their  &ilure  to  recognize  the  true  nature 
of  their  bill,  and  of  what  they  seek  to  do.  Essentially,  the 
object  of  this  proceeding  is  to  seek  an  account  from  the  estate 
of  Woodson,  of  certain  assets  of  Woodson  &  Bowdre,  which, 
it  is  charged,  came  into  the  hands  of  Woodson,  and  remained 
unaccounted  for  by  him  to  Bowdre  at  his,  Woodson^  death. 
The  amendment  to  the  bill  disclaims  all  privity  between  Bow- 
dre and  Redding.  Bedding's  estate  is  only  retained  in  the  bill 
because  it  is  charged  that  the  firm  of  Woodson  &  Redding 
got  the  benefit  of  Woodson's  misapplications  of  funds  belong- 
ing to  Woodson  &  Bowdre.  It  is,  therefore,  a  sine  qua  non 
of  the  complainant's  case  that  Woodson  shall  be  proven  to 
have  died  indebted  to  Bowdre  on  their  partnership  account. 
The  firm  was  dissolved  in  1859 ;  necessarily  its  assets  were 
large.  They  had  been  partners  for  years,  and,  from  the 
amount  of  the  stock  on  hand,  the  inference  is,  that  their 
books  covered  large  amounts.  What  were  the  terms  of  the 
partnership,  what  they  owed,  what  was  due  to  them,  and  wliat 
were  the  relations  of  each  partner,  on  the  books,  to  the  con- 
cern, does  not  appear.  The  evidence  is,  that  each  partner 
took  part  in  the  settlement  of  the  affairs.  The  books,  it  is 
true,  were  kept  in  the  house  occupied  by  the  firm  of  Woodson 
&  Redding,  but  the  evidence  is  clear  that  Bowdre  had  free 
access  to  them,  and  that  he  engaged  himself  in  settling  up 
the  accounts  and  collecting  the  debts  due.  It  is  very  un&ir, 
under  the  evidence,  to  say  that  the  assets  were  in  the  sole 
control  of  Woodson.  The  inference  to  the  contrary  is  very 
strong;  nor  does  the  fact  that  they  were  kept  at  the  old  store, 
now  occupied  by  the  new  firm,  alter  the  case.  The  parties 
seem  to  have  remained  firm  friends,  and  to  have  continued  to 
feel  mutual  confidence ;  and  the  place  where  the  books  were 
kept  is  just  where  it  was  proper  to  keep  them  if  they  were 
to  be  open  to  the  free  inspection  of  both  parties. 
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The  state  of  this  case  is  simply  this :  The  firm  was  dissolved, 
both  parties  engaged  at  pleasure  in  settling  up  the  aflairs  of  the 
firm,  collecting  the  assets,  and  paying  the  debts ;  they  contin- 
ued to  go  on  thus  until  1863,  when  the  store-house,  with  their 
books  in  it,  was  burned.  These  books,  doubtless,  contained 
all  the  materials  for  a  full  settlement;  in  them  was  entered  the 
account  of  eadi  man  with  the  firm,  what  debts  he  had  col- 
lected, what  debts  he  had  paid,  and  how  he  stood  in  all  his 
relations  to  the  firm.  Then  came  the  mutual  deed,  under  seal, 
executed  with  great  solemnity,  arid  reciting  the  loss  of  the 
books,  and  with  them  the  impossibility  of  making  an  accu- 
rate settlement.  The  plain  intent  of  this  deed  is  to  declare 
that,  at  that  time,  each  owed  the  firm  nothing,  that  they  were 
even  as  to  what  each  had  got,  at  least,  measurably  so,  and 
they  mutually  declared  and  covenanted  that  the  remaining  as- 
sets of  every  kind  belonged  equally  to  both.  We  think  this 
is  the  meaning  and  the  sole  meaning  of  the  deed,  to- wit:  to 
declare  that,  up  to  that  time  they  were  even,  each  was  chargea- 
ble to  the  other,  as  to  the  firm  assets,  nothing;  but  what  was  still 
on  hand  of  every  kind  was  the  joint  equal  property  of  both. 
This,  as  we  understand  it,  is  the  whole  intent  and  object  of 
this  solemn  paper,  and  its  very  solemnity  is  significant  of  its 
intent.  It  means  simply  this :  Our  dealings  have  been  large, 
complicated,  and  continued  through  many  years.  We  have 
lost  the  only  means  of  a  perfectly  accurate  settlement.  We 
are,  as  nearly  as  we  can  judge,  about  even.  We  do,  therefore, 
hereby,  under  our  seals,  and  before  two  witnesses,  covenant 
that  the  past  shall  be  buried,  and  that  we  are  jointly  and 
equally  interested  in  what  remains.  There  is  evidence  that 
subsequently  to  this  they  divided  a  considerable  sum  of 
mon^,  giving  mutual  receipts. 

Again,  in  1866,  just  before  Woodson's  death,  they  meet 
again,  and  the  notes  given  by  Woodson  to  Bowdre  for  the 
stock  of  goods  are  settled.  But  how  ?  Ist.  The  amount  due, 
after  taking  off  the  credits,  is  found.  2d.  A  memorandum  ac- 
count of  Woodson  against  Bowdre,  for  articles  (some  $2,400,) 
since  the  war  is  taken  off.    3d.  An  account  against  Bowdre, 
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on  the  books  of  Woodson  &  Redding,  is  taken  off.  4th.  The 
balance  due  (some  $2,500  00)  is  paid  in  tobacco,  and  the  re- 
ceipts of  Bowdre  is  taken,  purporting  and  statiug  it  to  be  in 
full  of  the  note,  and  in  full  of  all  demands. 

Soon  after  Woodson  dies.  Bowdre  states  to  various  per- 
sons that  he  has  settled  with  Woodson ;  that  he  has  taken  to- 
bacco for  all  Woodson  owes  him ;  that  he  has  settled  every 
thing  except  the  lotSj  and  soon  after  he  also  dies. 

Independently  of  the  deed,  the  receipt  and  the  statements 
of  Bowdre,  we  think  the  case  for  the  complainants  a  very 
weak  one.  Two  men  have  been  in  partnership  for  many 
years,  they  dissolve,  both  engage  in  settling  up  the  affairs, 
each,  doubtless,  receives  and  pays  out  lai^e  sums ;  four  years 
after  the  dissolution  the  books  are  destroyed;  three  years 
after  this  both  parties  die  within  a  few  months  of  each  other, 
friends  to  the  last.  And  it  is  now  proposed  to  charge  one  to 
the  other,  because,  on  looking  into  the  private  papers  of  that 
one,  (as  to  Bowdre,  the  books  of  Woodson  &  Redding  are 
private),  it  is  discovered  that  within  a  year  or  two  aft^r  the 
dissolution  he  had  funds  in  hand  belonging  to  the  firm,  and 
their  private  books  do  not  show  that  he  accounted  for  these 
funds  to  his  partner. 

We  think  this,  even  without  the  evidences  of  settlement, 
is  very  inconclusive  matter  with  which  to  charge  Woodson's 
estate.  After  ten  years  have  passed  since  the  dissolution,  it 
is  proposed  to  lift  up  the  veil  which  time  and  war  and  fire 
and  death  have  drawn  over  the  affairs  of  the  firm,  and  seizing 
upon  but  one  item,  to  charge  Woodson's  estate  with  that. 

At  last,  the  entries  in  Woodson  &  Redding's  book  only 
prove  that  at  that  date  Woodson  had  lunds  of  Woodson  & 
Bowdre  in  his  hands — and  they  would  prove  this  just  as 
clearly  if  they  were  fully  balanced — that  is,  if  they  showed 
the  sums  mentioned  had  been  returned  to  Woodson  &  Bow- 
dre ;  for  in  the  nature  of  the  thing  that  would  only  have  been 
returning  them  to  Woodson.  But,  in  our  judgment,  the  fact 
that  Woodson  or  Bowdre  has,  at  some  time  since  the  dissolu- 
tion of  their  firm,  had  money  in  hand  belonging  to  the  firm, 
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is  a  very  small  matter.  Whether  the  money  so  on  hand  is 
unaccounted  for ;  whether  Woodson  had  or  had  not  a  right 
to  use  the  money  for  his  own  purposes,  depends  on  the  rela- 
tions in  which  he  and  Bowdre  stood  towards  those  assets ; 
and  to  know  this  would  require  a  full  inquiry  into  the  whole 
affair.  A  partner,  even  of  a  dissolved  firm,  does  not  own  in 
his  own  right  the  half  of  any  particular  sum  of  money,  or  the 
half  of  any  particular  thing ;  his  interest  is  one-half  after  a 
full  settlement.  And  it  is  impossible  to  say  whether  Wood- 
son is  to  account  for  this  money,  unless  we  know  the  state  of 
accounts  between  them. 

Suppose,  in  looking  into  the  papers  of  Bowdre,  it  were  to 
be  found  that  early  in  1860,  he  had  in  hand  two  or  three  thou- 
sand dollars  of  the  money  collected  from  the  firm  assets,  and 
that  he  had  used  it  for  his  own  purposes,  would  that  single 
feet  charge  his  estate?  Could  the  real  rights  of  the  two  part- 
ners as  to  any  particular  sum  be  settled  without  a  full  inves- 
tigation of  the  whole? 

But  if  to  the  inconclusiveness  of  the  whole  of  the  com- 
plainant's evidence,  there  be  added  the  solemn  deed,  the  re- 
ceipts and  the  sayings  of  Bowdre,  the  proof  of  a  settlement 
of  the  whole  matter  by  the  parties  during  their  lifetime,  seems 
to  us  conclusive.  Nor  is  the  letter  written  by  Woodson  to 
Mrs.  Kedding  seriously  in  thp  way  of  this.  At  most,  it  is 
wholly  uncertain  as  to  amounts,  but  in  any  event,  its  lan- 
guage is  not  inconsistent  with  the  fact  that  Woodson  &  Bow- 
dre were  even.  The  original  advance  of  this  money  to  Wood- 
son <fe  Bowdre  was  really  an  advance  by  Woodson.  The  name 
of  Woodson  &  Bowdre  was  only  used  to  keep  the  accounts 
separate.  And  in  this  letter  Woodson,  doubtless  used  the 
name  of  Woodson  &  Bowdre  instead  of  his  own  name,  for 
the  reason  that  the  advance  was  thus  entered  on  the  books, 
and  it  would  be  giving  an  extraordinary  effect  to  this  pri- 
vate communication  from  Woodson  to  Mrs.  Redding,  to  accept 
it  as  proof  that  on  a  full  settlement  of  the  affairs  of  Woodson 
&  Bowdre,  any  amount,  much  less  any  specific  amount,  was 
still  due  to  Bowdre. 
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With  this  view  of  tlie  nature  of  the  complainant's  case,  and 
with  tlie  consideration  that  it  is  necessary  for  them  to  estab- 
lish that  on  a  settlement  of  the  affairs  of  Woodson  &  Bow- 
dre,  Woodson  would  be  in  debt  to  Bowdre,  we  see  no  error  in 
the  charge  of  the  Court  upon  the  receipts  and  deed. 

The  deed  has  for  its  sole  purpose  to  declare  that,  up  to  that 
date,  the  parties  are  even  as  to  the  firm  affairs,  and  though  the 
receipt  is  in  terms  only  for  the  balance  due  on  the  two  notes, 
yet  the  mode  in  which  that  balance  was  found,  to-wit :  by  tak- 
ing off  the  two  accounts— one  personal  of  Woodson  against 
Bowdre,  and  the  other  of  Woodson  and  Redding  against  Bow- 
dre—gives  point  and  significanoe  to  the  other  words,  "  in  full 
of  all  demands,'^  and  "on  final  settlement'^  If  to  this  be 
added  Bowdre's  subsequent  statements,  we  think  it  waa  right 
in  the  Judge  to  refuse  to  say  to  the  jury  that  the  words,  in  full 
of  all  demands,  could  not  be  taken  to  go  beyond  the  special 
subject,  to-wit :  the  notes. 

So  far  as  the  receipt  is  a  contract,  it  can,  it  is  true,  go  no  fur- 
ther than  the  consideration  then  passing,  to-wit :  the  amount 
taken  in  discharge  of  the  note.  But  if  the  &cts  justify  it,  the 
words,  in  full  of  all  demands,  may  justly  be  taken,  not  that 
anything  else  is  then  satisfied,  but  as  an  acknowledgment  that 
nothing  else  was  then  due;  and,  prima  fade,  we  think  it  has 
that  effect.  If  anything  else  is  shown  to  be  due,  the  words  do 
not  bar  it.  But  it  amounts  to  an  acknowledgment  that  notliing 
else  is  then  due.  We  think,  too,  in  this  case,  under  the  facts 
proven — especially,  in  view  of  the  fact  that  the  balance  due 
on  the  note  was  found  by  taking  off  the  accounts,  as  well  as 
the  frequent  statements  by  Bowdre — make  it  pretty  clear  that 
it  was  the  intention  of  the  parties,  not  only  to  settle  tlie  note, 
but  to  declare  there  was  nothing  else  to  settle.  Is  it  probable 
that  Bowdre  would  allow  the  accounts  to  go  to  reduce  the 
note,  if  Woodson  had  in  his  hands  money  of  the  firm  unac- 
counted for;  or  that  Bowdre  would  say  he  had  settled  in  full 
with  Woodson  everything  except  the  lots,  if  there  was  money 
in  Woodson's  hands  unaccounted  for? 

The  effort  of  the  complainant  was  to  open  a  settlement — ^two 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  69 

Allen  V8,  Woodson  et  al, 

settlements — one  by  deed,  between  the  parties,  of  the  matter 
now  in  hand,  and  it  was  not  error  in  the  Court  to  say  that, 
after  the  death  of  both  parties,  this  should  not  be  done  on 
anything  but  clear  evidence.  This  was  not  only  sound  law, 
but  sound  sense — nothing  but  the  statement,  in  another  form, 
of  the  rule  against  stale  demands,  and  which  is  the  founda- 
tion of  the  statutes  of  limitation.  If  the  receipt,  with  the 
words,  in  full  of  all  demands,  and  the  deed,  are  to  be  consid- 
ered as  evidence  of  a  settlement  of  the  firm  matters,  and  we 
think  they  are,  then  there  can  be  no  good  objection  to  the  . 
charge  on  either  of  the  two  points  relating  thereto. 

We  think  there  was  error  in  the  Court  on  the  question 
of  the  statute  of  limitations.  The  rent  is  only  an  item  of  the 
things  intended  to  be  charged  against  Woodson — only  an  ex- 
planation of  the  mode  in  which  he  converted  the  assets,  and, 
in  that  view  of  it,  it  stood  with  the  other  items.  If  it  is  to 
be  considered  as  a  debt  actually  due  on  account  by  Woodson 
&  Redding,  then  the  statute  would  apply;  but  if,  as  we  think 
it  may  be  considered,  it  is  only  an  itemizing  of  the  mode  in 
which  Woodson  got  hold  of  and  used  the  assets  of  Woodson 
&  Bowdre,  the  statute  would  not  apply. 

But  in  that  case  it  would  stand  on  the  same  footing  as  the 
other  items,  and  if  the  jury  was  right  in  its  verdict,  this 
charge  did  no  harm.  The  money  paid  to  Bowdre's  administra- 
tor by  Woodson's  executor  was  clearly  paid  by  mistake  of 
feet,  if  Woodson  &  Bowdre  had  settled  in  life.  We  think 
the  evidence  of  this  is  overwhelming,  and  the  two  papera 
found  by  the  administrator  were  not,  in  feet,  evidence  of  any 
debt.  Doubtless  they  thought  so,  but  the  jury  have  found, 
and  we  think  rightly,  that  this  was  a  mistake.  If  so,  it  ought 
to  be  repaid.    The  payment  of  it  was  under  a  mistake  of  fact. 

Upon  the  whole  we  affirm  the  judgment.  Unless  these  two 
men  were  very  different  people  from  what  they  seem,  it  is  a 
great  error  to  undertake  to  open  the  affairs  of  this  firm.  To 
do  so  would  be  to  charge  Mr.  Bowdre  with  great  folly  and 
ignorance  of  his  own  rights,  and  Mr.  Woodson  with  great 
want  of  good  feith  to  his  life-long  friend.     Nothing  in  the 
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testimony  justifies  such  a  charge  against  either,  and  a  jury 
having  so  found  we  think  justice  to  all  parties  requires  us  to 
leave  that  finding  undisturbed. 

As  to  the  refusal  of  the  Judge  to  allow  the  complainant  to 
get  clear  of  the  effect  of  the  answer  by  waiving  discovery  after 
the  answer  came  in,  we  think  the  Judge  was  right.  The 
Code,  section  3101,  authorizes  a  complainant  to  waive  dis- 
covery. But  this  is  a  very  different  thing  from  waiving  its 
efect  after  he  has  got  it.  It  seems  absurd  to  say  that  discov- 
ery can  be  waived  afl^r  it  has  been  obtained.  Had  that  been 
the  meaning  of  the  Legislature,  some  different  language  would 
have  been  used.  As  it  is,  the  complainant  may  "waive  dis- 
covery f^  to  do  that  he  must  waive  his  right  to  the  defend- 
ant's answer.  What  is  now  proposed  is  not  to  waive  discov- 
ery, not  to  waive  the  necessity  of  an  answer,  but  to  waive  the 
effect  of  the  answer  after  it  has  been  made.  This  is  not  what 
the  statute  authorizes,  and  we  do  not  think  it  can  be  done. 

Judgment  affirmed. 


John  W.  Caswell,  plaintiff*  in  error,  vs.  The  Central 
Railroad  and  Banking  Company,  defendant  in  error. 

Where  two  promissory  notes,  before  due,  were  delivered  to  and  accepted 
by  an  incorporated  body  invested  with  banking  privileges,  as  collateral 
security  for  a  loan  of  money  made  by  said  corporation  to  the  payees  of 
said  notes,  at  a  greater  rate  of  interest  than  seven  per  cent.,  the  title 
to  the  same  does  not  pass,  and  the  maker  thereof  may  plead  in  bar  to 
a  suit  thereon  in  favor  of  said  bank,  payment  made  to  the  original 
payees  without  notice  of  said  assignment. 

Banks.    Promissory  notes.    Usury.    Before  Judge  Bart- 
LETT.     Putnam  Superior  Court.    March  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Lawson  &  FnzPATRiCK,  for  plaintiff  in  error. 

W.  F.  Jenkins  ;  Reese  &  Reese,  for  defendant. 
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Warneb,  Chief  Justice, 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fbudant  on  two  promissory  notes,  for  the  sum  of  $464  69,  one 
dated  2d  June,  the  other  24th  June,  1870,  payable  1st  Nov- 
ember after  date  to  Adams,  Washburn  &  Company,  or  bearer, 
with  a  lien  on  his  crop  to  secure  the  payment  of  said  notes  to 
them,  or  bearer,  and  agreeing  in  said  notes  to  deliver  to  them, 
or  bearer,  at  Savannah,  enough  of  his  cotton  crop  to  pay  said 
notes  at  maturity.  The  defendant,  in  his  plea  to  the  plain- 
tiff's action,  alleged  that,  without  notice  of  the  assignment  of 
said  contracts,  he,  in  good  faith,  and  in  pursuance  of  said  con- 
tracts, did  deliver  to  said  Adams,  Washburn  &  Company,  at 
Savannah,  enough  of  his  cotton  crop  of  the  year  aforesaid  to 
pay  said  sums  of  money,  and  all  other  sums  due  them,  and 
that  said  contracts  ought  now  to  be  extinguished,  and  that  the 
right  of  property  in,  and  the  right  of  action  on  said  contracts, 
is  still  in  the  said  Adams,  Washburn  &  Company,  inasmuch 
as  the  plaintiff,  being  a  corporate  body,  invested  with  banking 

privileges,  resident  in  said  State,  did,  on  the  ...  day  of  , 

lend  to  the  said  Adams,  Washburn  &  Company,  an  amount 
of  money,  as  defendant  is  advised  and  believes,  at  a  greater 
rate  of  interest  than  seven  per  cent,  per  annum,  and  accepted 
the  contracts  aforesaid  as  collateral  security  for  said  loan,  which 
contract  of  loan,  at  the  rate  of  interest  aforesaid,  being  con- 
trary to  the  laws  of  said  State,  was  null  and  void,  and  that 
the  taking  of  said  contracts  as  collateral  security  being  inci- 
dental and  dependent  on  said  original  transaction,  is  likewise 
null  and  void.  At  the  trial  of  the  case,  the  plaintiff  demurred 
to  the  defendant's  plea,  the  Court  sustained  the  demurrer  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$468  69,  principal,  and  $77  89,  as  interest.  The  defendant 
made  a  motion  for  a  new  trial,  on  the  ground  that  the  Court 
erred  in  sustaining  the  demurrer  to  his  plea,  and  on  the  other 
grounds  set  forth  in  the  motion,  which  was  overruled,  and  the 
defendant  excepted.  The  only  ground  of  error  insisted  on 
here  was  in  sustaining  the  demurrer  to  the  defendant's  plea. 
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The  facts  allied  in  the  defendant's  plea,  and  admitted  by  the 
demurrer  to  be  true,  are,  that  the  defendant  did,  in  pursuance 
of  his  contracts  with  Adams,  Washburn  <&  Company,  in  good 
faith,  and  without  notice  of  the  assignment  thereof  to  the 
plaintiff,  deliver  to  them  enough  of  his  cotton  crop  for  the 
year  1870  to  pay  off  and  extinguish  the  same;  that  the  right 
of  property  in,  and  the  right  of  action  on,  said  contract,  is 
still  in  the  said  Adams,  Washburn  &  Company,  because  said 
contracts  were  delivered  to  and  accepted  by  the  plaintiff,  an 
incorporated  body  invested  with  banking  privileges,  as  col- 
lateral security,  to  secure  a  loan  of  money  made  by  the  plain- 
tiff to  them  at  a  greater  rate  of  interest  than  seven  per  cent., 
and  that  said  contract,  by  which  the  plaintiff  claims  its  title  to 
the  papers  sued  on,  is  null  and  void,  the  same  being  incidental 
to  and  dependent  on,  said  original  usurious  contract. 

The  question  is,  whether  the  plaintiff  has  a  title  to  the  pa- 
pers sued  on,  and  is  such  a  bona  fde  holder  thereof  as  will 
defeat  the  defendant's  plea  of  payment  to  the  original  payees 
thereof,  made  in  good  &ith,  and  without  knowledge  of  the 
transfer  at  the  time  of  making  such  payment.  The  plaintiff, 
as  the  holder  of  the  papers  as  collateral  security  for  the  debt 
contracted  for  the  loan  of  the  money  to  Adams,  Washburn  & 
Company,  stands  upon  the  same  footing  as  a  purchaser  thereof: 
Code,  section  2746.  Their  title  to  the  papers,  therefore,  de- 
pends on  the  validity  of  the  contract  made  between  the  plain- 
tiff and  Adams,  Washburn  &  Company  for  the  loan  of  the 
money  which  the  collaterals  now  sued  on  were  intended  to 
secure. 

The  question  involved  in  this  case  is  not  whether  the  de- 
fendant can  set  up  the  usury  in  the  contract  between  the  plain- 
tiff and  Adams,  Washburn  &  Company,  as  a  defense  against 
the  payment  of  his  own  notes,  but  the  question  is,  whether 
he  cannot  show  that  the  contract  by  which  the  plaintiff  claims 
to  be  the  bona  fide  holder  of  the  papers  as  the  transferee  there- 
of, is  void  for  usury,  and  that  the  title  to  the  notes  is  still  in 
the  payees  thereof,  to  whom  the  defendant  has  paid  them,  so 
as  to  enable  him  to  make  his  defense  of  payment  available. 
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This  contract  was  made  prior  to  the  repeal  of  the  usury  laws 
in  1873.  By  the  provisions  of  the  Code,  when  this  contract 
was  made,  the  banks  of  this  State  were  expressly  prohibited 
fipom  loaning  money,  directly  or  indirectly,  on  any  note,  bill, 
draft,  or  contract  of  any  sort,  at  a  greater  rate  of  interest  than 
seven  per  cent,  per  annum,  or  to  discount  or  purchase  any 
paper^  or  debt,  at  a  greater  discount  than  said  rate,  and  every 
contract,  note,  bill,  draft,  or  paper  made  in  violation  thereof, 
is  declared  to  be  null  and  void:  Code,  1478,  1480.  This 
was  the  declared  policy  of  the  State  as  to  usurious  contracts 
made  by  banks,  at  the  time  of  the  making  of  the  alleged 
usurious  contract  by  the  plaintiff.  The  2025th  section  of  the 
Code  declares,  that  "All  titles  to  property  made  as  a  part  of 
an  usurious  contract,  or  to  evade  the  laws  against  usury  are 
void."  A  contract  to  do  an  ill^al  thing  is  void,  and  a  con- 
tract which  is  against  the  policy  of  the  law,  cannot  be  enforcsed : 
Code,  2707,  2708.  If  the  facts  allied  in  the  defendant's 
plea  be  true,  the  plaintiff  is  not  a  bona  fide  holder  of  the  notes 
sued  on  in  the  fair  course  of  trade,  but  the  title  to  the  notes 
is  still  in  the  payees  thereof,  the  contract  by  which  the  plain- 
tiff obtained  the  possession  and  title  thereto  being  usurious, 
was  void,  and  the  defendant  may  plead  and  prove  that  fact  so 
as  to  protect  himself  in  making  the  payment  to  the  payees  of 
the  notes  in  good  faith,  who  were  the  legal  owners  thereof;  in 
other  words,  the  defendant  may  plead  and  prove  in  defense  of 
the  plaintiff's  action,  that  it  is  not  a  bona  fide  holder  of  the 
notes,  and  has  no  title  thereto  under  the  law,  but  that  the 
title  to  the  notes  was  in  Adams,  Washburn  &  Company,  to 
whom  he  paid  them,  notwithstanding  the  plaintiff  may  have 
obtained  possession  of  the  notes  by  delivery,  before  due,  under 
and  in  pursuance  of  the  alleged  usurious  contract.  This 
question  is  controlled  by  the  positive  declaration  of  the  stat- 
ute making  usurious  contracts  by  the  banks  void,  and  not 
by  the  general  principles  of  the  common  law  applicable  to 
such  contracts.  This  case  comes  within  the  principle  decided 
by  the  Supreme  Court  of  the  United  States,  in  Gaither  vs. 
The  Farmers'  &  Mercjiants'  Bank  of  Georgetown,  1  Peters' 
Vol.  l.  6. 
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Reports,  37.  In  that  case  the  bank  brought  suit  against 
Gaither  on  a  note  deposited  by  Corcoran  &  Company,  before 
it  became  due,  as  collateral  security  for  notes  discounted  by 
the  bank  for  them  at  usurious  rates  of  interest.  The  defend- 
ant Gaither  proposed  and  offered  to  set  off  the  notes  of  Cor- 
coran &  Company,  which  had  been  transferred  to  him  by  the 
payee  thereof,  after  the  note  on  which  the  suit  was  brought 
liad  been  transferred  to  the  bank,  but  before  the  suit  was 
brought,  and  the  question  was,  whether  the  defendant  Gaither 
could  set  off  the  notes  which  he  had  purchased  on  Corcoran 
&  Company,  who  were  the  payees  of  his  note,  against  the 
bank.  The  Court  held  that  he  could,  on  the  ground  that,  by 
the  laws  of  Maryland,  usurious  contracts  were  void,  that  the 
transfer  of  Graither's  note  by  Corcoran  &  Company  to  the 
bank,  as  collateral  security  for  an  usurious  contract,  was  void, 
and  that  neither  the  property  in  the  note,  nor  the  right  of 
action  thereon,  were  passed  to  the  plaintiff. 

So  in  this  case,  if  the  contract  between  the  Central  Railroad 
and  Banking  Company  and  Adams,  Washburn  &  Compa- 
ny, by  which  the  former  acquired  its  title  to  the  notes  sued 
on,  was  an  usurious,  void  contract  under  the  statute,  the  trans- 
fer of  the  notes  by  Adams,  Washburn  &  Company  to  the 
plaintiff  under  that  contract,  passed  no  title  to  the  notes,  or 
right  of  action  thereon,  and  the  defendant  could  plead  pay- 
ment of  the  notes  to  Adams,  Washburn  &  Company,  who 
were  the  rightful  owners  thereof  at  the  time  of  the  alleged 
payment  by  him  of  the  notes  now  sued  on.  The  Court  below 
erred  in  sustaining  the  demurrer  to  the  defendant's  plea. 

Let  the  judgment  of  the  Court  below  be  reversed. 

McCay,  Judge,  concurring. 

I  concur  in  the  judgment  in  this  case,  with  some  hesitation. 
The  general  rule,  as  it  seems  to  me,  as  established  by  the  de- 
cided current  of  the  authorities  is,  that  the  maker  of  a  note 
cannot,  if  the  note  was  valid  when  given,  object  to  the  plain- 
tiff's title  to  it,  on  the  ground  that  he  acquired  it  in  an  illegal 
transaction,  and  especially  is  this  true  if  the  illegality  alleged, 
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be  usury,  since  it  is  not  the  province  of  the  maker  to  protect 
the  payee  or  indorser  against  the  oppression  of  the  holder. 
But  as  this  ease  presents  itself,  the  maker  has  a  good  defense 
to  the  note.  He  has  fully  paid  it  to  the  payee.  He  has  dis- 
charged the  contract  between  himself  and  the  party  to  whom 
the  note  was  made.  The  present  holder  has  a  right  to  make 
him  pay  it  again,  alone  on  the  principle  that  he  is  an  in- 
innocent  holder,  that  he  has  in  good  faith  been  misled,  to  his 
injury,  by  the  fece  of  the  note.  Can  one  place  himself  in  this 
favored  position  by  an  act,  which  the  law,  for  purposes  of 
public  policy,  declares  absolutely  void?  Our  Legislature,  in 
its  wisdom,  has  declared  that  no  bank  shall,  directly  or  in- 
directly, loan  money  at  more  than  seven  per  cent,  or  discotmt 
or  purchase  paper  or  debts  at  a  greater  discount  than  said 
rate:  Irwin's  Code,  section  1480.  And  that  every  contract, 
note,  bill,  draft  or  paper,  made  in  violation  of  this  provision, 
shall  be  null  and  void.  Evidently  this  provision  has  more 
in  it  than  the  ordinary  law,  as  to  usuiy  by  individuals,  which 
merely  makes  illegal  interest  not  recoverable.  The  intent  is 
to  prevent  banks,  having  special  privileges  granted  by  charter, 
having  franchises  bestowed  by  the  State,  for  the  public  good, 
abusing  their  franchises  to  the  public  injury.  The  act  of 
taking  usury,  by  a  bank,  is  an  illegality,  and  any  contract  in 
violation  of  this  is  declared  null  and  void.  As  I  have  said, 
it  is  a^uming  a  great  deal  to  ask  that  one  shall  be  entitled  to 
place  himself  in  the  position  of  a  bona  fide  holder — ^an  inno- 
cent purchaser — by  an  illegal  and  void  act;  an  act  directly  in 
the  teeth  of  the  statute  which  was  intended  to  prevent  banks 
from  misusing  their  franchises. 

It  is  asked  that  the  defendant  shall  pay  a  sum  of  money  he 
does  not  justly  owe,  because  he  has  negligently  permitted  this 
bank  to  become  the  innocent  holder  of  his  note,  when  the 
fact  is,  that,  in  becoming  such  holder,  the  bank  violated  the 
law.  The  defendant  must  pay  again,  because  the  bank  has 
innocently  made  a  contract  which  the  law  declares  null  and 
void.  This  view  of  the  matter  strikes  my  mind  with  much 
force,  and  upon  it  I  concur. 
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Boit  &  McKenzie  vs.  Whitehead  et  al. 

BoiT  &  McKenzie,  plaintiflfe  in  error,  va,  Z.  T.  Whitehead 
et  a^  defendants  in  error. 

The  plaintiff's  were  the  agents  of  a  manufactarer  of  guano,  and  as  such, 
by  their  local  agent,  sold  to  the  defendant  a  lot  of  gnano,  and  war> 
ranted  the  same  to  be  a  good  fertilizer,  taking  a  note  for  the  price, 
payable  to  themselves.  Afterwards,  before  the  note  became  due,  they 
became  the  real  owners  of  the  note,  by  arrangement  between  them- 
selves and  the  manufacturers : 

Held,  That  the  plaintiffs  were  not  such  bona  fide  purchasers  without 
notice,  of  defendant's  note,  as  that  defendant  could  not  set  up  as  a  plea 
that  the  guano  was  of  no  value,  even  though  it  be  not  proven  that 
plaintiffs  knew  it  to  be  of  no  value  at  the  time  they  became  the  real 
owners  of  the  note. 

Promissory  notes.  Principal  and  agent.  Before  Judge  Hill. 
Houston  Superior  Court.     May  Term,  1873. 

Boit  &  McKenzie  brought  complaint  against  Z.  T.  White- 
head, as  principal,  and  S.  W.  J.  Harris,  as  security,  for  $360  20, 
and  $36  02,  counsel  fees,  besides  interest  on  the  following  in- 
strument: 

"  $260  20.  "  Fort  Valley,  May  3d,  1871. 

"For  value  received,  we  promise  to  pay,  on  or  before 
the  10th  of  November,  1871,  to  the  order  of  Boit  &  Mc- 
Kenzie, at  their  office  in  Savannah,  Georgia,  the  sum  of 
$360  20,  for  six  tons  of  sea-fowl  guano,  furnished  to  enable 
us  to  carry  on  our  business  of  planting  in  Houston  county, 

Georgia. 

****** 

"Z.  T.  Whitehead, 

['8.  W.  J.  Harris,  security." 

The  defendants  pleaded  failure  of  consideration,  and  asked 
judgment  in  their  favor  for  $62  40,  expended  by  the  defend- 
ant, Whitehead,  in  freight,  drayage,  and  in  applying  said 
guano  to  his  land. 

The  plaintifife  introduced  the  note  sued  on,  with  their  in- 
dorsement thereon. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  77 

Boit  &  McEdDzie  vs.  Whitehead  et  al. 


They  testified  that  they  acted  in  the  sale  of  said  fertilizer 
as  the  general  agents  of  W.  S.  Bradley,  manufacturer,  and,  as 
such,  sold  the  guano  to  the  defendants.  That  in  August,  1871, 
they  bought  the  note  from  W.  S.  Bradley.  That  at  the  time 
of  the  making  of  the  note,  and  at  the  time  of  their  purchase 
of  the  same,  they  knew  of  no  defect,  latent  or  otherwise,  in 
the  guano. 

The  plaintiffs  then  moved  to  strike  the  pleas  of  the  defend- 
ants, as  they  failed  to  show  that  they  were  not  bona  fide  pur- 
chasers without  notice  of  said  note.  The  motion  was  over- 
ruled, and  plaintiffs  excepted. 

Much  testimony  was  introduced  by  the  defendants  as  to 
the  worthlessness  of  the  guano,  the  seasons,  etc.,  unnecessary 
to  be  here  set  forth. 

The  jury  returned  a  verdict  for  the  defendants.  The  plain- 
tiff made  a  motion  for  a  new  trial  because  of  error  in  the 
aforesaid  refusal  to  strike  the  pleas  of  the  defendant,  and  be- 
cause of  the  refusal  of  the  Court  to  chai^  the  jury  as  follows : 

"That  if  the  note  sued  on  had  been  transferred  by  indorse- 
ment, before  due,  and  plaintiff  had  bought  the  same  in  good 
feith  and  for  a  valuable  consideration,  without  any  notice  of 
any  defect,  latent  or  otherwise,  in  the  guano,  or  of  any  defense 
of  defendants  to  said  note,  then,  under  the  pleadings,  the  fail- 
ure of  the  consideration  could  not  be  set  up." 

The  motion  was  overruled,  and  plaintifEs  accepted. 

Duncan  &  Miller,  by  brief,  for  plaintiffs  in  error. 
Warren  &  Grice,  by  brief,  for  defendants. 

McCay,  Judge. 

The  plaintiffs  were  the  original  payees  of  the  note.  True, 
as  it  seems,  they  were  not,  in  fact,  the  owners,  and  yet  it  was 
with  them,  in  their  own  name,  that  the  defendant  contracted. 
We  think  it  very  far-fetched  to  set  up  that  they  are  innocent 
purchasers.  They  bought  with  their  eyes  open;  they  knew 
what  the  note  was  given  for;  they  knew  there  was  an  express 


Digitized  by  LjOOQ IC 


78  SUPREME  COURT  OF  GEORGIA. 

Boit  &  McKenzie  V8,  Whitehead  et  al, 

warranty;  they  were  the  agents,  according  to  their  own  show- 
ing, in  the  whole  matter,  and  in  taking  the  note  they  con- 
tracted in  their  own  name.  They  must  take  the  fate  of  their 
principal.  We  can  hardly  see,  even  if  the  note  was  not 
payable  to  the  plaintifis,  they  could  be  innocent  purchasers, 
since  the  defendant  has  nothing  to  do  with  the  manufacturer, 
except  through  them.  They  were  the  means  by  which  the 
defendants  were  imposed  on,  if  they  were  imposed  on.  We 
think  the  plaintiffs  too  clearly  mixed  up  with  the  sale  and 
warranty,  and  with  the  note  itself,  to  become  innocent  holders 
of  the  note.  They  are  charged  with  the  duty  to  see  to  it  that 
the  warranty  made  by  themselves  has  not  failed. 

We  see  no  error  in  the  charge  or  verdict.  True,  it  is  not 
conclusive  of  a  bad  article  that  it  did  no  good  in  a  particular 
case,  nor  is  it  conclusive  of  a  good  article  that  another  lot  of 
the  same  brand  is  good.  It  is,  in  each  case,  a  question  of  fact, 
to  be  determined  by  the  jury,  as  other  facts,  from  the  proof. 
The  evidence  in  this  case  seems  very  strong  that  this  was  a 
bad  article.  Even  the  agent  could  see  no  difference.  If  the 
guano  is  properly  used,  and  the  season  is  not  such  as  to  de- 
stroy the  effect,  it  would  seem  that  if  there  is  a  failure  to  get 
any  benefit,  there  is  pretty  strong  proof  of  a  bad  article. 

Whilst  we  have  no  sympathy  with  a  defendant  who  sets  up 
his  own  mismanagement  or  the  influence  of  the  season  against 
the  payment  of  a  just  debt  for  manure,  we  have  as  little  for 
those  who  impose  their  worthless  dirt  upon  the  honest  farmer, 
who,  if  the  article  be  bad,  not  only  fails  to  get  benefit,  but 
loses  his  pains  and  labor  of  hauling  and  distributing  an  inert 
substance. 

Judgment  affirmed. 
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Platt  Taylob,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

On  the  trial  of  an  indictment  for  an  assault  with  intent  to  commit  rape, 
it  appeared  that  the  defendant,  ^*  early  in  the  night,  soon  after  dark," 
entered  the  hoaae  where  there  was  but  one  room,  and  where  the  father, 
mother  and  three  sisters,  aged  respectively  nineteen,  seventeen  and 
eleven  years,  were  in  bed,  approached  the  bed  in  which  the  oldest  and 
youngest  sisters  were  lying,  pulled  down  the  cover  and  put  his  hand  on 
the  lower  portions  of  the  person  of  the  oldest  sister ;  that  she  gave  the 
alarm  instantly,  and  the  defendant  immediately  fled  from  the  house. 
Counsel  for  defendant  requested  the  Court  to  charge  the  jury,  that  if 
the  prisoner  went  -there  with  the  intent  to  desist  as  soon  as  he  found 
oat  that  the  woman  would  not  consent,  he  is  not  guilty  of  the  charge, 
and  the  jury  will  so  find: 

Heldf  That  the  request  was  a  proper  one,  under  the  facts  in  evidence, 
and  should  have  been  given  by  the  Court  in  his  charge  to  the  jury. 

Criminal  law.  Assault  with  intent  to  commit  rape.  Charge 
of  Court  Before  Judge  Strozer.  Terrell  Superior  Court. 
May  Term,  1873. 

Plait  Taylor  was  placed  on  trial  for  the  offense  of  an  assault 
with  intent  to  commit  rape,  alleged  to  have  been  perpetrated 
npon  the  person  of  one  Catharine  Turner,  on  June  15th,  1872. 
The  defendant  pleaded  not  guilty.  The  evidence  made  the 
following  case : 

Catharine  Turner,  about  nineteen  years  of  age,  her  two 
younger  sisters  of  the  respective  ages  of  seventeen  and  eleven 
years,  and  their  father  and  mother,  occupied  the  same  room; 
Catharine  and  the  youngest  slept  in  the  same  bed.  Early  in 
the  night  of  the  day  on  which  the  offense  is  charged  to  have 
been  committed,  about  one  hour  after  dark,  the  defendant  was 
seen  approaching  the  house  in  which  Catharine  Turner  lived, 
but  for  some  reason  turned  away  and  went  towards  his  own 
home,  which  was  some  two  hundred  yards  distant.  In  about 
ten  or  fifteen  minutes  he  returned  and  entered  the  room,  there 
being  but  one  in  the  house,  approached  the  bed  in  which  Cath- 
arine and  her  youngest  sister  were  lying,  threw  the  cover  off 
of  Catharine  and  touched  her  upon  the  lower  portion  of  her 
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person.  She  gave  the  alarm  instantly  and  he  escaped  through 
the  door,  but  not  before  he  was  recognized.  The  defendant 
had  never  been  at  the  house  but  once  before,  which  was  about 
one  month  previous  to  the  alleged  offense,  on  a  Sunday  after- 
noon. 

The  defendant  requested  the  Court  to  charge  the  jury,  "  that 
if  the  defendant  went  there  with  the  intent  to  desist  as  soon  as 
he  found  that  the  woman  would  not  consent,  then  he  is  not 
guilty  of  the  charge,  and  the  jury  will  so  find.'* 

The  Court  refused  so  to  charge,  and  the  defendant  excepted. 

The  jury  found  the  defendant  guilty;  whereupon,  he  moved 
for  a  new  trial,  on  the  ground  of  error  in  the  above  refusal  to 
charge.  The  motion  was  overruled,  and  the  defendant  ex- 
cepted. 

C.  B.  WooTEN ;  F.  M.  Harper,  by  R.  H.  Clark,  for 
plaintiff  in  error. 

James  T.  Flewellen,  Solicitor  General,  by  H.  &  I.  L. 
Fielder  ;  W.  G.  Parks,  for  the  Stdte. 

Trippe,  Judge. 

The  defendant  entered  the  house  "soon  aft«r  dark,"  as  the 
witness  expressed  it,  where  the  father  and  mother  and  three 
daughters  were.  There  was  but  one  room  to  the  house.  No 
violence  was  used,  excepting  removing  the  bed  clothes  and 
putting  his  hand  on  the  person  of  the  woman.  She  immedi- 
ately cried  out,  and  defendant  fled. 

Under  these  facts,  a  refusal  to  give  the  charge  requested  was 
equivalent  to  refusing  to  allow  the  jury  to  consider  any  other 
intention  than  that  of  ravishing  the  person  touched.  Such  an 
intention  must  exist,  and  the  jury  must  so  find,  before  they 
can  render  a. verdict  of  guilty.  All  that  the  defendant  did 
are,  facts  which  go  to  show  the  intention.  The  jury  had  the 
right,  and  it  was  their  duty  to  consider  those  acts.  We  do  not 
mean  to  say  that,  with  the  charge  as  requested,  the  jury  should 
have  acquitted  the  defendant  or  found  him  guilty  of  a  less 
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offense.  But  the  question  of  defendant's  desisting  and  fleeing 
the  house  at  6nce,  on  the  first  appearancQ  of  resistance,  is  cer- 
tainly a  matter  that  should  have  been  left  to  the  jury  for  what 
it  was  worth.  The  rejection  of  the  request  by  the  Court  op- 
erated as  a  denial  to  the  defendant  of  the  right  to  have  all  he 
did  considered  by  the  jury  in  determining  the  question  of  in- 
tention. 

If  the  defendant  did,  in  fact,  intend  forcibly  to  know  a  female 
carnally,  and  against  her  will,  and  the  effort  be  made  to  ac- 
complish his  purpose,  the  mere  desisting  from  further  effort, 
on  account  of  resistance,  inability  to  overcome  the  "resistance, 
or  from  fear,  does  not  relieve  him  from  the  guilt  of  an  assault 
with  intent  to  rape :  Lewis  vs.  The  State,  35  Ala.,  380 ;  4 
Leigh's  (Va.)  R.,  648;  7  C.  &  P.,  318.  But  the  whole 
question  of  intention,  and  all  the  facts  that  throw  light  upon 
it,  should  be  submitted  fully  to  those  who  alone  can  decide  it. 

Judgment  reversed. 


Thomas  E.  Chambliss,  guardian,  plaintiff  in  error,  vs.  Ed- 
win T.  Jordan,  defendant  in  error. 

Thi8  case  comes  within  the  principle  of  the  case  of  Gann  vs,  Barry,  de- 
cided by  the  Sapreme  Court  of  the  United  States,  and  the  jadgment  is 
therefore  reversed. 

Homestead.  Constitutional  law.  Before  Judge  Hill. 
Crawford  Superior  Court.    March  Term,  1873. 

The  sole  question  involved  in  this  case  was  as  to  the  con- 
stitutionality of  the  Homestead  Act  of  1868,  as  against  an- 
teoident  debts.  The  Court  below  held  it  constitutional,  and 
plaintiff  in  error  excepted. 

J.  8.  PiNCKARD,  for  plaintiff  in  error. 

No  appearance  for  defendant. 


50     81! 
112    869 
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Eagle  and  Phoenix  Company  vs.  White,  Sheffield  &  Company. 

McCay,  Judge, 

This  case  is  settled  by  the  decision  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Gunn  V8.  Barry.  The 
homestead,  under  the  Act  of  1868,  is  not  good  against  a  debt 
contracted  before  the  passage  of  the  Act.  The  judgment  must 
be  reversed.  The  debtor  is  entitled  to  his  homestead,  but  it 
is  subject  to  the  caveator's  debt  as  it  is  to  other  debts  con- 
tracted before  tlie  21st  of  July,  1868. 

Judgment  reversed. 


Eagle  and  Ph(enix  Manufacturing  Company,  plaintiff 
in  error,  vs.  White,  Sheffield  &  Company,  defendants 
in  error. 

When  judgment  in  attachment  was  rendered  against  the  defendant,  but 
pending  the  motion  to  enter  judgment  against  the  garnishee,  the  cause 
was,  on  motion  of  plaintiff's  attorney,  ordered  to  be  removed  to  the 
Circuit  Court  of  the  United  States,  and  subsequently  the  plaintiff  sued 
out  a  process  of  garnishment  at  common  law  upon  said  judgment,  to 
which  an  answer  was  filed  which  was  traversed,  and  upon  the  trial  of 
the  issue  thus  formed  a  motion  was  made  to  dismiss  the  second  gar- 
nishment proceedings  on  the  ground  that  the  judgment  against  the  de- 
fendant had  been  carried  to  the  Circuit  Court  of  the  United  States, 
and  therefore  garnishment  process  could  not  issue  from  it,  and  because 
there  had  already  been  one  process  of  garnishment  issued  to  recover 
the  same  debt,  whereupon  plaintiff's  attorney  submitted  his  affidavit  to 
the  effect  that  the  Circuit  Court  had  refused  to  take  jurisdiction  of  said 
case  because  the  records  were  not  filed  on  the  first  day  of  the  Court : 

Held,  That  the  motion  was  properly  overruled. 

United  States  Court,  Garnishment.  Jurisdiction.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  October 
Term,  1872. 

For  the  facts  of  this  case,  see  the  decision.  ^ 

Peabody  &  Brannon;  Henry  L.  Benning,  for  plaintiff 
in  error. 
R.  J.  Moses,  for  defendants. 
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Warner,  Chief  Justice. 

This  was  an  issue  formed  upon  a  traverse  of  the  answer  of 
the  Eagle  and  Phoenix  Manufacturing  Company,  as  garnishee 
of  the  Rock  Island  Paper  Mills. 

It  appeared  from  the  evidence  that  White,  Sheffield  &  Com- 
pany, on  the  29th  of  March,  1867,  sued  out  an  attachment 
against  the  Rock  Island  Paper  Mills,  returnable  to  May  term, 
1867,  of  Muscogee  Superior  Court,  and  that  the  Eagle  and 
Phoenix  Manu&cturing  Company  was  served  with  summons 
of  garnishment  on  the  same  day.  A  declaration  was  filed  in 
said  case,  returnable  to  May  term,  1867,  of  said  Court,  and 
judgment  rendered  against  said  Rock  Island  Paper  Mills  at 
November  term,  1870,  in  fevor  of  the  plaintiffs,  for  the  prin- 
cipal sum  of  $2,397  14,  and  $741  00,  interest  to  judgment. 
To  this  garnishment  the  Eagle  and  Phoenix  Manufacturing 
Company  filed  an  answer  at  the  return  term  of  the  attachment. 
This  answer  set  forth  that  the  garnishee  had  purchased  from 
the  Rock  Island  Paper  Mills  Company  a  lot  of  land  at  the 
price  of  $7,000  00,  and  that  $1,000  00  had  been  paid  in  cash, 
and  $647  45  in  an  account  against  said  paper  mills,  and  that 
the  remainder  was  to  be  paid  when  good  titles  to  said  lot 
should  be  made,  and  that  such  title  had  not  been  made  at  the 
filing  of  the  answer. 

No  traverse  was  filed  to  this  answer.  Afterwards,  the  fol- 
lowing order  was  made  in  said  case :  "  In  the  above  case,  plain- 
tifis  in  garnishment  moved  for  judgment  against  the  garnishees, 
when  counsel  for  Rock  Island  Paper  Mills  objected  to  the 
plaintiff's  proceeding  in  said  garnishment,  because  the  judg- 
ment against  the  Rock  Island  Paper  Mills  Company  was 
founded  on  a  debt  anterior  to  the  1st  June,  1865,  and  no  affi- 
davit had  been  filed  that  taxes  had  been  paid.  The  same 
objection  was  made  by  the  attorneys  for  garnishees,  and  during 
the  pendency  of  said  motion,  plaintiff  in  garnishment  moved 
to  remove  said  cause;  whereupon,  it  was  ordered  by  the  Court 
that  the  same  be  removed,  as  prayed  for,  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Georgia.^' 
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Afterwards,  and  on  the  4th  of  May,  1872,  said  White,  Shef- 
field &  Company  sued  out  a  garnishment  at  common  law  upon 
the  aforesaid  judgment,  which  was  returnable  to  May  term, 
1872,  of  said  Muscogee  Superior  Court,  and  the  Eagle  and 
Phoenix  Manufacturing  Company  was  served  with  summons 
of  garnishment  on  the  same  day. 

At  the  return  term  of  said  garnishment,  the  said  garnishee 
filed  an  answer  setting  forth  that  said  garnishee  was  indebted 
to  the  Rock  Island  Paper  Mills  in  the  sum  of  $5,352  55,  bal- 
ance due  for  purchase  of  lot  number  fourteen,  and  further, 
that  two  other  garnishments  have  been  issued  of  the  same 
date:  one  in  favor  of  Todd  &  Rafferty,  and  the  other  in  favor 
of  Bagley  &  Sewell,  both  against  said  Rock  Island  Paper 
Mills,  and  summons  served  upon  the  garnishee,  to  which  the 
garnishee  had  filed  similar  answers.  To  this  answer  the  plain- 
tiff filed  a  traverse,  at  the  same  term,  alleging  that  the  garni- 
shee was  indebted  $10,000  00. 

At  the  next  November  term,  1872,  the  garnishee  filed 
an  amended  answer.  In  this  the  garnishee  set  out  that  the 
plaintiff  had  issued  an  attachment  in  1867  and  served  the 
garnishee  with  summons,  and  at  the  same  time  Todd  &  Raf- 
ferty, Bagley  &  Sewell  and  Petty  &  Sawyer,  each  issued  an 
attachment  and  served  the  garnishee  with  summons,  all  re- 
turnable to  the  same  Court.  That  answers  were  filed  in  each 
case,  and  that  each  of  the  parties,  except  Petty  &  Sawyer,  had 
removed  their  cases  to  the  Circuit  Court.  That  the  balance 
due  for  the  lot  was  to  be  paid  when  titles  were  made,  and 
that  titles  had  been  made  in  1867.  The  total  amount  claimed 
to  be  due  by  said  several  plaintiffi  from  said  paper  mills,  was 
more  than  the  balance  due  by  the  garnishee ;  that  garnishee  was 
ready  and  willing,  on  the  day  of  making  the  titles,  to  pay  the 
balance  due,  and  would  have  done  so  but  for  said  garnish- 
ments, and  has  always  been  willing  and  ready  to  pay  the 
same,  but  has  not  done  so  on  account  of  the  garnishments. 
Said  garnishments  were  pending  in  said  Circuit  Court  until 
the  term  of  said  Court  held  last,  before  the  service  of  the 
second  summons  issued  under  the  garnishment  at  common 
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law,  and  at  the  tirae  of  said  second  service  this  balance  was 
still  doe.  At  the  same  time  the  second  summons  was  served, 
the  said  Todd  &  Rafferty  and  Bagley  &  Sewell,  also  served 
the  garnishee  with  summonses  of  garnishment  to  answer  at  the 
same  term,  and  that  the  total  amount  claimed  by  all  the  plain- 
tiff against  the  paper  mills  was  larger  than  the  balance  due 
by  the  garnishees.  Plaintiff  also  traversed  the  answer  and 
set  forth  that  the  garnishee  was  indebted  $6,000  00,  besides 
interest,  for  that  the  garnishee  did  resist  and  delay  said  gar- 
nishments, and'  have  constantly  used  said  money  in  their 
business.  It  was  shown  by  G.  Gunby  Jordan,  who  was  book- 
keeper of  the  Eagle  and  Phoenix  Manufeoturing  Company, 
that  the  amount  due  for  the  lot  had  not  been  set  apart  by  the 
garnishee  but  had  remained  in  its  hands ;  that  the  garnishees 
had  frequently  borrowed  money  and  paid  large  sums  for  in- 
terest. Did  not  always  have  on  hand  enough  money  to  pay 
for  the  lot,  but  could  have  paid  the  amount  at  any  time.  Did 
not  pay  it  because  of  the  garnishments.  After  reading  the 
order  transferring  said  case  to  the  Circuit  Court  the  garnishee 
moved  to  dismiss  the  garnishment  at  common  law,  upon  two 
grounds :  1st,  Because  said  order  not  only  carried  the  pro- 
ceedings in  garnishment  but  also  the  judgment  in  fiivor  of 
plaintiff  against  the  Rock  Island  Paper  Mills,  and,  therefore, 
at  the  time  of  issuing  said  garnishment  at  common  law,  there 
was  no  judgment  against  said  Rock  Island  Paper  Mill ;  2d. 
Because  there  was,  at  the  time  of  tlie  issuing  the  garnishment 
at  common  law,  another  garnishment  in  favor  of  the  plaintiffs 
against  the  garnishee  to  recover  the  same  debt.  After  this 
motion  was  made  to  the  Court  the  attorney  for  the  plaintifis, 
to- wit:  R.  J.  Moses,  without  objection  from  the  garnishee,  pre- 
sented and  read  to  the  Court,  but  did  not  offer  the  same  in 
evidence  to  the  jury,  an  aflSdavit  made  by  himself  in  open 
Court  at  that  time,  stating  in  said  ai&davit,  that  the  said  Cir- 
cuit Court  refused  to  take  jurisdiction  of  said  cases  so  trans- 
ferred to  said  Court,  because  the  records  in  said  case  were  not 
filed  in  said  Court  on  the  first  day  of  the  said  Court,  but  said 
Court  remanded  the  same  to  the  Superior  Court  of  Muscogee. 
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The  Court  overruled  the  motion  to  dismiss,  and  this  is  the 
first  error  assigned. 

It  appears  from  the  evidence  that  the  Rock  Island  Paper 
Mills  made  a  deed  to  the  garnishee,  which  was  accepted,  in 
1867,  and  that  the  garnishee  had  never  paid  the  money  into 
Court,  and  that  the  garnishee  resisted  the  payment  on  the 
ground  of  the  statute  of  limitations.  The  Court  charged  the 
jury  that  they  should  find  what  amount  the  garnishees  owed 
to  said  paper  mills  company,  and  further,  that  they  should  as- 
certain when  said  money  became  due,  that  they  might  find 
interest  against  the  garnishee  upon  the  same  from  the  time  the 
same  became  due.  This  last  charge  was  excepted  to  by  the  gar- 
nishee, and  is  the  second  error  assigned.  The  jury  found  that 
the  garnishee  was  indebted  $5,305  75,  principal,  and  $1 ,757  01, 
interest.  After  the  rendition  of  the  verdict,  the  Court  gave 
judgment  in  favor  of  the  plaintiff  against  the  garnishee  for  the 
full  amount  of  the  principal  and  interest  of  plaintiff's  judg- 
ment against  the  Rock  Island  Paper  Mills  Company,  to  which 
judgment  the  garnishee  excepts,  and  this  is  the  third  and  last 
ground  of  error  assigned. 

It  was  not  error  in  the  Court  in  refusing  to  dismiss  the  gar- 
nishment on  either  of  the  grounds  stated  in  the  motion.  First, 
because  it  did  not  aflBrmatively  appear  that  the  Circuit  Court 
had  ever  acquired  jurisdiction  of  the  garnishment  proceeding, 
and  as  the  case  was  back  in  the  Superior  Court  at  the  time  the 
motion  to  dismiss  was  made,  we  are  bound  to  presume  it  was 
rightly  back  there,  notwithstanding  an  order  may  have  been 
granted  to  remove  it  at  a  previous  term  of  the  Court;  besides, 
the  removal  of  the  garnishment  proceeding  to  the  Circuit 
Court  would  not  necessarily  have  removed  the  common  law 
judgment  to  that  Court.  Second,  because  the  affidavit  of  the 
garnishee  alleging  there  was,  at  the  time  of  the  issuing  of  the 
garnisliment  at  common  law,  another  garnishment  in  favor  of 
the  plaintiffs  against  the  garnishee  to  recover  the  same  debt, 
if  it  is  to  be  considered  in  the  nature  of  a  plea  in  abatement, 
it  was  not  filed  at  the  first  term  of  the  Court  after  service  of 
the  summons  of  garnishment;  besides,  there  is  no  allegation 
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in  the  aflSdavit  that  there  was  another  garnishment  pending  in 
any  Court  at  the  time  of  issuing  the  garnishment  at  common 
law;  therefore,  the  motion  to  dismiss  was  properly  overruled. 
The  question  of  interest  was  immaterial,  so  far  as  the  garnishee 
is  concerned,  for  it  admits  it  is  indebted  to  the  defendant  more 
than  sufficient  to  pay  both  the  principal  and  interest  found  by 
the  verdict.  When  the  garnishee  pays  what  it  admits  it  owes 
to  the  defendant,  into  Court,  it  need  not  trouble  itself  about 
the  distribution  of  the  money  between  the  other  creditors  of 
defendant 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  M.  Tison,  plaintiff  in  error,  v8,  Baillie  Forrester, 
defendant  in  error. 

An  acknowledgement  of  service,  and  waiver  of  further  service,  by  coun- 
sel for  defendant  in  error,  on  the  bill  of  exceptions,  dated  anterior  to 
the  certificate  of  the  Judge,  is  not  a  valid  service.     (R.) 

Bill  of  exceptions.  Service.  Practice  before  the  Supreme 
Court.    Before  the  Supreme  Court.    July  Term,  1873. 

When  this  case  was  called,  a  motion  was  made  by  the  de- 
fendant to  dismiss  the  writ  of  error  upon  the  ground  that 
there  never  had  been  valid  service  made  of  the  bill  of  excep- 
tions. The  entries  upon  this  paper  showed  that  it  was  certi- 
fied by  the  Judge,  on  September  20th,  1873,  whilst  on  the 
nineteenth  of  the  same  month,  (the  preceding  day,)  was  en- 
tered thereon  an  acknowledgement  of  service  and  waiver  of 
further  service,  signed  by  counsel  for  defendant. 

The  motion  was  sustained  and  the  writ  of  error  dismissed. 

J.  D.  RuMPH,  by  Z.  D.  Harrison,  for  plaintiff  in  error, 
A.  J,  Smith,  by  Jackson  &  Clarke,  for  defendant. 


50     87 
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Joseph  Scogin,  plaintiff  in  error  vs.  Jeremiah  Beall, 
executor,  defendant  in  error. 

Where  an  affidavit  of  illegality  was  filed  to  an  execution  and  the  issue 
was  pending  and  the  Judge  dismissed  the  *'  case  and  levy  for  want  of 
prosecution,"  and  the  plaintiff  attempted,  afterwards,  to  proceed  upon 
the  same  levy : 

Held,  That  the  levy  was  dismissed,  and  equity  will  enjoin  the  plaintiff 
from  proceeding  in  defiance  of  the  judgment  of  the  Court. 

Equity.  Illegality.  Before  Judge  Bartlett.  Baldwin 
county.     At  Chambers,  October  19th,  1873. 

John  Scogin,  Joseph  Scogin  and  Eliza  Scogin  gave  their 
note  to  William  Sanford  for  the  purchase  money  of  a  slave, 
dated  January  3d,  1865,  and  due  January  1st,  1857.  Beall, 
executor  of  Sanford,  sued  and  obtained  judgment  on  this  note 
against  Joseph  Scogin  and  Eliza  Scogin  at  the  August  term, 
1866,  of  Baldwin  Superior  Court. 

In  December,  1868,  an  execution  was  levied  on  land  of 
Joseph  Scogin,  who  thereupon  filed  his  affidavit  of  illegality. 

At  the  August  term,  1872,  the  plaintiff  in  fi.  fa.  being 
unrepr^ented,  the  Court  sustained  the  illegality,  and  dismissed 
the  levy,  as  follows  :  "  Levy  and  case  dismissed  for  want  of 
prosecution.^'  Notwithstanding  the  judgment  of  the  Court 
sustaining  the  illegality,  the  sheriff  advertised  the  land  to  be 
sold  on  the  first  Tuesday  in  June,  under  the  levy  made  in 
December,  1868.  Thereupon  L.  H.  Briscoe,  attorney  at  law 
for  defendant  in  fi.  fa.,  gave  notice  to  the  sheriff  of  the  fore- 
going facts  by  affidavit,  which  affidavit  the  sheriff  returned  to 
the  August  term,  1873.  At  this  term  the  Court  dismissed 
Briscoe's  affidavit  and  ordered  the^./a.  to  proceed.  Briscoe 
was  absent  during  the  whole  of  this  term,  because  of  sickness, 
a  fact  known  to  the  Court  when  the  order  dismissing  his  affi- 
davit was  allowed.  The  land  being  again  advertised  by  the 
sheriff,  Joseph  Scogins  presented  his  bill  to  the  Chancellor, 
setting  forth  the  above  facts,  and  praying  an  injunction. 

The  answer  of  the  defendant  set  up  that  no  judgment  was 
obtained  in  the  suit  set  forth  in  the  bill,  against  John  Scogin 
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because  of  his  death,  bat  that  defendant  coramencod  suit 
against  Joseph  Scogin,  as  administrator  of  John  Scogin,  de- 
ceased, to  the  February  term,  1868,  of  Baldwin  Superior 
Court,  upon  the  same  note,  and  in  November,  1871,  the  ad- 
ministrator filed  a  plea  to  the  jurisdiction  of  the  Court  on  the 
ground  that  the  consideration  of  said  note  was  the  purchase  of 
a  slave,  which  resulted  in  the  following  entry  being  made 
upon  said  writ :  "  Dismissed  for  want  of  prosecution,  Novem- 
ber 10th,  1871 ;"  that  complainant  has  confounded  this  case 
with  the  one  at  bar;  that  defendant  knows  nothing  of  the 
levy  and  case  being  dismissed,  but  charges  the  contrary  to  be 
true,  as  will  appear  from  the  execution,  upon  which  the  levy 
stands  undisposed  of;  that  defendant  has  not  heretofore 
prosecuted  said  levy  to  fraition,  for  the  reasons  that  he  was 
inhibited  from  so  doing  by  the  Constitution  of  1868,  it  being 
for  a  slave  debt. 

The  injunction  was  refused  and  the  complainant  excepted. 

L.  H.  Briscoe,  by  Z.  D.  Harrison,  for  plaintiff  in  error. 

Crawford  &  Williamson,  for  defendant. 

McCay,  Judge. 

As  we  understand  the  record  in  this  case,  the  complainant 
was  entitled  to  have  the  defendant  enjoined  from  proceeding 
to  sell  under  the  levy  made  in  December,  1868.  That  levy 
was  dismissed  by  the  judgment  of  the  Court  at  August  terra, 
1872,  as  appears  by  the  minutes  of  the  Court,  for  want  of 
prosecution  of  the  proceedings  then  in  Court.  The  plaintiff 
in  Ji,  fa.  was  in  laches.  The  effect,  and  the  only  effect  of  the 
order  was  to  dismiss  the  levy ;  with  that  fell,  as  a  matter  of 
course,  the  defendant's  affidavit.  The  plaintiff  now  proposes 
to  go  on  with  his  levy  and  sell  the  property  levied  on.  This 
is  in  defiance  of  the  judgment.  Why  make  another  affidavit 
of  ill^ality  ?  If  the  plaintiff  refuses  to  obey  one  judgment,  may 
he  not  another?  Has  not  the  defendant  exhausted  the  law? 
Vol.  h,  7. 
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He  has  got  a  judgment  of  the  Court  dismissing  the  levy,  and 
yet  the  plaintiff  perseveres.  Equity  is  his  only  sure  remedy. 
But  it  is  said  that  Mr.  Briscoe,  the  attorney  of  the  defendant, 
did,  in  his  name,  make  a  second  affidavit,  and  that  the  Court 
dismissed  that  affidavit.  The  dismissal  of  the  affidavit  for 
irregularity  is  not  a  judgment  on  the  merits — is  not  res  adju- 
dicata  of  the  dispute.  It  may,  under  our  practice,  prevent  a 
second  affidavit;  and  perhaps,  for  this  very  reason,  equity 
would  interfere.  But  it  is  stated  in  the  bill,  and  is  not  de- 
nied, that  Mr.  Briscoe  was  detained,  providentfally,  from 
Court,  and  that  the  proceeding  was  dismissed  during  his  ab- 
sence. Why  does  not  this  give  the  right  to  seek  an  injunc- 
tion. No  opportunity  has  since  occurred  to  move  again,  on 
the  ground  of  his  sickness,  and  the  plaintiff  will  have  sold 
before  the  next  session  of  the  Court. 

We  do  not,  at  present,  see  that  any  great  harm  can  come 
from  proceeding  under  the  old  levy.  It  may,  however,  make 
a  difference,  for  reasons  which  the  record  does  not  show.  It 
is  enough  that  it  is  illegal. 

Judgment  reversed. 


John  F.  Burney,  plaintiff  in  error,  t?».  Aldridge  Collins, 
defendant  in  error. 

"Where  service  of  the  bill  of  exceptions  is  made  by  the  attorney  for  the 
plaintiff  in  error,  it  must  be  authenticated  by  his  affidavit  made  at  the 
time  of  the  service  and  attached  to  the  bill  of  exceptions.     (R.) 

Bill  of  exceptions.  Service.  Practice  in  the  Supreme 
Court.     Before  the  Supreme  Court.     July  Term,  1873. 

When  this  case  was  called,  counsel  for  defendant  moved  to 
dismiss  the  writ  of  error,  for  want  of  service  of  the  bill  of 
exceptions.  The  only  evidence  of  service  relied  upon  by 
counsel  for  plaintiff  in  error,  was  an  entry  signed  by  "  F* 
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Chambers."     It  was  stated  that  F.  Chambers  was  of  counsel 
for  plaintiff  in  error. 

The  motion  was  sustained  and  the  writ  of  error  dismissed. 

W.  A.  Lofton,  for  plaintiff  in  error. 

James  C.  Boweb,  by  Z.  D.  Harrison,  for  defendant. 


Wadsworth,  Wiltjcams  &  Company,  plaintiffs  in  error,  vs. 
Jeremiah  F.  Duke,  defendant  in  error. 

Wadsworth,  Williams  &  Company,  plaintiffe  in  error,  vs. 
James  Duke,  defendant  in  error. 

1.  One  engaged  in  selling  and  delivering  wood  to  the  proprietor  of  a  mill 
at  80  much  per  cord;  is  not  an  employee  of  the  proprietor^  so  as  to  put 
him  in  the  situation  of  one  who  takes  the  risk  upon  himself  of  negli- 
gence in  those  running  the  mill. 

2.  The  verdict  in  neither  of  these  cases  is  contrary  to  the  evidence,  or  so 
excessive  as  to  require  the  Court  to  interfere. 

Master  and  servant.  Damages.  New  trial.  Before  Judge 
Harvey,  Floyd  Superior  Court.  July  Adjourned  Term, 
1872. 

These  two  cases,  involving  the  same  questions,  were  argued 
and  decided  together. 

Jeremiah  F.  Duke  brought  case  against  Wadsworth,  Wil- 
liams &  Company  for  $3,000  00  damages.  He  alleged  in  his 
declaration  that  defendants  were  the  owners  of  a  certain  steam 
boiler  engine  and  other  machinery,  and  were  using  and  run- 
ning the  same  in  connection  with  a  flouring  mill  in  the  city 
of  Rome;  that  they  neglected  the  proper  care  and  inspection 
of  said  machinery  and  allowed  it  to  become  unsafe,  and  were 
n^ligent  and  careless  in  the  management  of  the  same,  by  rea- 
son whereof  the  boiler  exploded  and  injured  and  damaged  the 
plaintiff. 

James  Duke  claimed  $2,000  00  damages,  alleged  to  have 
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been  sustained  by  the  loss  of  the  services  of  Jeremiah  F.  Duke, 
his  son,  who  was  a  minor;  and  also  for  injuries  inflicted  on 
two  horses  and  a  wagon,  the  property  of  plaintiff.     The  aver- 
ments as  to  the  negligence,  etc.,  of  the  defendants  were  the  - 
same  as  in  the  case  first  above  stated. 

The  defendants  pleaded  not  guilty. 

The  evidence  showed  that  James  Duke  had  contracted  to 
sell  cord  wood  to  defendants,  and  to  deliver  the  same  at  their 
mill  in  Rome;  that  Jeremiah  F.  Duke,  his  son,  a  boy  of  about 
sixteen  years  of  age,  was  at  the  mill  with  a  load  of  said  wood 
at  the  time  of  the  explosion  of  defendant's  boiler,  and  was 
very  seriously  injured;  that  he  suffered  intense  pain  from  the 
scalding  he  received  and  lost  much  time;  that  he  was  making 
$3  00  per  day,  "clear,"  hauling  wood;  that  a  mare  hitched 
to  the  wagon  and  the  wagon  itself  were  both  damaged ;  that 
James  Duke  was  old  and  decrepit  and  unable  to  do  any  work. 

The  juiy  found  for  Jeremiah  F.  Duke,  $1,000  00,  and  for 
James  Duke,  $500  00. 

The  defendants  moved  for  a  new  trial  in  said  cases  because 
the  verdicts  were  contrary  to  the  law  and  the  evidence,  and 
excessive  in  amount.  The  motions  were  overruled  and  de- 
fendants excepted. 

Alexander  &  Wright,  for  plaintiffs  in  error. 

Wright  &  Featherston,  for  defendants. 

McCay,  Judge. 

1.  It  would  be  pushing  the  idea  of  master  and  servant  very 
far  to  say  that  the  plaintiff  in  this  case  was  in  the  service  of 
the  defendant,  or  that  he  stood  in  any  relation  analagous.  We 
have  taken  some  pains  to  search  after  cases,  and  we  have  not 
found  one  where  the  relation  has  been  held  to  arise  in  a  case 
like  this.  The  cases  are,  many  of  them,  collected  in  Shearman 
&  Redfield,  and  in  all  of  them  the  relation  of  employer  and 
employee,  in  its  ordinary  sense,  existed.  The  plaintiff  here, 
was,  by  his  own  servant — his  son — delivering  wood  to  the  de- 
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fendants  by  the  load  or  cord — selling  it,  just  as  he  might  have 
been  bringing  him  and  selling  to  him  butter,  meat,  corn,  or 
any  other  article  of  trade ;  and  he  stood  towards  the  defend- 
ants precisely  as  any  other  man  stood  who,  in  consequence  of 
his  business  wants,  had  occasion  to  visit  the  mill. 

2.  As  to  the  amount  of  the  verdict,  we  do  not  think  the 
jury  have  so  far  exceeded  the  limit  as  to  show  passion  or  preju- 
dice. The  permanent  injury  to  the  young  man  may  not  be 
very  great,  though,  from  the  testimony  of  the  physician,  one 
cannot  but  feel  that  the  effect  of  this  accident  may,  at  any 
time,  prove  very  serious,  whilst  the  pain  and  terror  already 
suffered  are,  in  themselves,  no  small  matter.  At  first,  we 
were  rather  dubious  whether  the  verdict  for  the  father  could 
be  so  well  defended;  but,  on  further  consideration,  we  think 
it  may.  The  loss  of  his  horse,  the  injury  to  the  wagon,  the 
loss  of  the  son's  service  while  laid  up,  and  the  expense  of  tak- 
ing care  of  him  and  of  the  horse,  are  not  all  his  injury.  If 
the  doctor  is  right,  the  son  may,  at  any  time,  be  again  pros- 
trate from  the  effect  of  his  injury,  and  new  loss  and  new  ex- 
pense come  to  the  father.  Upon  the  whole,  we  do  not  feel 
authorized  to  say  the  verdict  is  excessive.  Upon  the  general 
question,  whilst  we  have  no  idea,  as  we  suppose  the  jury  had 
none,  that  the  defendants  were  not  as  much  astonished  and 
shocked  by  this  explosion  as  anybody  else,  yet  that  is  not  a 
complete  reply  to  the  plaintiff's  action.  Good  faith  and  good 
intentions — ^the  absence  of  willful  neglect,  does  not  excuse 
from  damages  a  man  who  puts  the  lives  and  the  limbs  of  the 
community  in  danger  by  setting  up  in  its  midst  a  dangerous 
machine.  To  say  the  least  of  it,  he  is  bound  to  have  his  ma- 
chine up  to  the  highest  point  of  the  art,  and  to  have  it  man- 
aged by  a  skillful  man,  and  one  acquainted  with  the  nature 
of  it,  and  the  character  of  the  dangers  attaching  to  the  use  of 
it.  Though  there  is  some  conflict  in  the  evidence,  yet,  it 
seems  to  us  that  the  defendants  have  not  brought  themselves 
within  this  rule.  It  was  not  the  act  of  very  prudent  men  to 
set  up  in  the  community  such  a  boiler,  and  have  it  in  such 
charge.     We  cannot  feel  that  the  evidence  of  want  of  due 
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care  is  so  weak  as  to  justify  a  Court  in  saying  that  the  jury 
could  not  fairly  have  found  for  the  plaintiffs.  True,  Mr. 
Stewart  is  not  shown  to  be  a  boiler  maker,  but  he  has  had 
some  experience,  and  we  cannot  feel  that  the  jury  were  not 
justified  in  considering  the  defendants  in  fault  for  not  heeding 
his  warnings. 
Judgment  affirmed. 


50    94       Joseph  Glenn,  plamtiff  in  error,  vs.  John  Hill,  defendant 

115    28.5  ^  . 

m  error. 


Whilst  a  libel  for  divorce  in  favor  of  the  wife  is  pending,  an  action  against 
the  husband  for  the  counsel  fees  of  the  wife  in  the  divorce  suit  cannot 
be  maintained  in  a  Justice  Court.  Such  a  claim  is  an  incident  to  the 
wife^s  right  to  temporary  alimony,  and  during  the  pendency  of  the 
libel  is  only  cognizable  by  the  Judge  of  the  Superior  Court. 

Divorce.  Alimony.  Attorney's  fees.  Before  Judge  Mc- 
CcjTCHEN.    Whitfield  Superior  Court.    April  Term,  1873. 

Glenn  brought  suit  against  Hill,  in  the  Justice  Court  for 
the  eight  hundred  and  seventy-second  district,  on  an  account 
for  $50  00,  for  professional  services  as  an  attorney  at  law,  al- 
leged to  have  been  rendered  to  Fannie  Hill,  the  wife  of  the 
defendant,  in  the  case  of  said  Fannie  Hill  against  the  defend- 
ant, the  same  being  an  action  for  a  divorce,  still  pending  in 
Whitfield  Superior  Court.  The  presiding  magistrate  dis- 
missed the  suit  for  want  of  jurisdiction  in  his  Court.  The 
plaintiff  csirried  the  case,  by  writ  of  certioran,  to  the  Superior 
Court,  where  the  judgment  of  the  magistrate  was  affirmed. 

To  this  ruling  the  plaintiff  excepted. 

Jesse  A.  Glenn,  for  plaintiff  in  error. 

Johnson  &  McCamy;  Shumate  &  Williamson,  for 
defendant. 
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Trippe,  Judge. 

Pending  an  action  for  divorce,  temporary  alimony  for  the 
wife,  including  expenses  of  litigationy  may  be  granted  by  the 
Judge  of  the  Superior  Court :  New  Code,  sec.  1737.  In  fix- 
ing the  amount  of  alimony,  the  Judge  may  inquire  into  the 
cause  and  circumstances  of  the  separation  rendering  the  ali- 
mony necessary,  and  in  his  discretion  may  refuse  it  altogether: 
Code,  sec.  1740.  Thus,  temporary  alimony,  and,  of  course, 
the  counsel  fees  for  the  wife,  are  not,  as  a  matter  of  absolute 
right,  to  be  granted.  They  are,  by  law,  in  the  discretion  of 
the  Judge  of  the  Superior  Court.  Whilst  the  libel  is  pend- 
ing, they  are  incidents  to  it,  and  can  only  be  determined  by 
one  tribunal.  If  an  action  could  be  maintained  by  the  wife's 
oounael  against  the  husband  ^or  their  compensation  in  the  Jus- 
tice's Court,  whilst  the  suit  is  pending  for  divorce,  a  singular 
anomaly  would  be  presented.  The  Superior  Court  alone  has 
jurisdiction  of  divorce  cases.  The  Judge  of  that  Court  may 
grant  temporary  alimony.  This,  as  stated,  covers  the  ques- 
tion of  counsel  fees.  The  Judge,  in  determining  whether  he 
will  allow  any,  may  make  inquiry  into  certain  facts  and  cir- 
cumstances touching  the  separation  and  necessity  for  the  ali- 
mony, and  also,  by  section  1738,  into  other  matters.  If  there 
be  rules  for  the  Judge  of  the  Superior  Court,  they  should  be 
observed  by  any  tribunal  who  may  hear  the  question.  They 
would  be  obligatory  on,  or  authority  for,  the  Justice  of  the 
Peace.  The  law  would  not  furnish  him  one  rule  of  action 
and  a  different  one  for  the  Judge  of  the  Superior  Court. 
Whilst  then  the  one  tribunal  would  be  determining  one  branch 
of  a  case  over  which  it  has  exclusive  jurisdiction,  another  tri- 
bunal would  be  passing  upon  another  branch  of  the  same  case, 
and,  indirectly,  the  question  of  alimony  be  heard  and  adjudged 
in  a  Justice's  Court. 

We  think  the  proper  and  only  consistent  rule  Ls,  that  whilst 
an  action  for  a  divorce  is  pending,  the  question  of  fees  for 
counsel  for  the  wife  is  a  legal  incident  of  the  suit,  and  so  far 
a  part  of  it  as  to  be  cognizable  only  by  the  authority  that  has 
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jurisdiction  of  the  main  question.  If,  in  disregard  of  any 
right  the  counsel  may  have,  the  parties  (the  husband  and  wife,) 
adjust  their  quarrel,  condone  and  dismiss  the  suit,  a  different 
question  would  be  presented.  If  the  counsel  have  just  ground 
to  claim  compensation,  the  law  would  furnish  the  remedy. 
As  the  divorce  suit  would  be  at  an  end,  and,  consequently,  the 
matter  of  alimony  concluded,  and  no  recourse  through  that 
means  for  counsel  fees,  the  right  could  only  be  asserted  by  an 
ordinary  action  at  law.  Such  is  the  ground  upon  which  the 
decision  in  Sprayberry  vs.  Merky  30  Georgia^  81,  may  be  fully 
defended,  and  such  is  the  difference  between  that  case  and 
this. 
Judgment  affirmed. 


HiLORY  B.  Frazer,  plaintiff  in  error  vs.  Josiah  Sibley  et 
al.,  executors,  defendants  in  error. 

1.  When  a  suit  was  brought  against  Robert  Campbell  as  a  stockholder  in  a 
corporation,  on  his  statutory  liability  for  a  debt  due  by  the  corporation, 
and  the  process  was  returned  served  by  the  sheriff  thus :  **  Served  the 
within  by  leaving  a  copy  at  the  residence  of  Robert  Campbell,"  and 
the  defendant  not  appearing,  a  verdict  and  judgment  was  taken  against 
Robert  Campbell,  and  an  execution  for  the  same  being  levied  on  the 
property  of  Robert  Campbell,  he  filed  his  bill  in  equity,  alleging  that 
he  never  had  been  a  stockholder  in  said  company,  but  that  there  was 
another  Robert  Campbell  of  the  county  who  was  such  stockholder,, 
and  alleging  further  that  he  had  no  notice  of  said  suit,  and  that  if  a 
copy  was  lefl  at  his  residence  he  did  not  get  it,  or  have  any  knowledge  . 
of  it,  and  praying  that  the  judgment  should  be  enjoined  against  hrm. 
On  the  trial  it  was  proven  by  the  sheriff  that  he  had  lefl  the  writ  at 
the  residence  of  the  present  complainant,  and  this  was  all  the  proof 
pro  or  con  on  the  subject  of  service,  but  the  complainant  showed  by 
Mr.  Sibley  that  he  had  not  been  a  stockholder  in  said  company,  but 
that  the  other  Robert  Campbell  was  a  stockholder : 

Heldt  That  it  was  error  in  the  Judge  to  charge  the  juiy  that  the  judg- 
ment did  not  conclude  the  complainant,  unless  he  was  personally 
served  with  the  process. 

2.  As  there  was  no  affirmative  evidence  on  the  trial  to  show  which  Rob- 
ert Campbell  the  plaintiff  had  intended  to  sue,  and  the  complainant 
having  been  duly  served  witfi  process  in  that  suit  according  to  law,  it 
was  his  duty  to  appear  and  defend  the  same,  and  having  failed  so  to 
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do,  he  is  concluded  by  the  judgment,  it  being  the  legal  presumption 
that  it  was  made  to  appear  on  that  trial  that  the  defendant  then  served 
was  a  stockholder,  as  charged  in  the  declaration,  and  the  jury  should 
in  this  ease  have  found  against  the  complainant  unless  it  had  been 
made  to  appear  that  the  verdict  in  the  other  suit  was  obtained  by  per- 
jury or  by  taking  a  verdict  without  proof  (as  in  case  of  a  judgment  by 
default)  of  anything  but  the  original  judgment. 
8.  It  was  not  error  in  the  Judge  on  the  trial  to  permit  the  statement  of 
the  witness  Sibley,  that  '*  he  had  no  idea  that  complainant  was  a  stock- 
holder," taken  in  connection  with  the  witness'  other  statements;  this  is 
only  another  mode  of  stating  the  recollection  of  the  witness  that  he 
was  not  a  stockholder. 

Service.  Judgment.  Presumption.  Evidence.  Before 
Judge  Gibson.  Bichmond  Superior  Court.  April  Term, 
1873. 

Hilory  B.  Frazer  recovered  a  judgment  against  the  Iron 
Steamboat  Company,  on  June  24th,  1861,  after  publication  of 
notice  under  Act  of  December  10th,  1841,  of  the  commence- 
ment of  the  suit. 

When  the  execution  was  placed  in  the  sheriff's  hands  no  cor- 
porate property  could  be  found.  On  the  31st  of  December, 
1869,  Frazer  commenced  suit  against  certain  persons  as  stock- 
holders to  enforce  the  liability  imposed  on  them  under  the  14th 
section  of  the  Act  of  incorporation,  approved  December  22d, 
1835,  that  "the  property  of  the  stockholders  shall  be  bound 
for  all  contracts  or  liabilities  made  or  incurred  by  said  com- 
pany in  proportion  to  the  amount  of  their  stock."  A  copy 
writ  was  served  May  5th,  1870,  by  leaving  it  at  the  residence 
of  Robert  Campbell,  and  judgment  was  rendered  against  him 
and  others  on  January  12th,  1872,  by  default.  Execution 
issued  February  3d,  1872.  On  the  27th  of  the  following 
May,  Campbell  filed  his  bill  against  Frazer,  which  set  forth 
the  above  recited  fiicts,  and  made  substantially  the  following 
case: 

Complainant  never  was  a  stockholder  in  said  Iron  Steam- 
boat Company,  but  he  is  informed  and  believes  that  his 
nephew,  known  as  Robert  Campbell,  Jr.,  residing  in  the  same 
county  with  him,  was  a  stockholder  therein.    He  submits  that 


Digitized  by  LjOOQ IC 


98  SUPREME  COURT  OF  GEORGIA. 

Frazer  vs,  Sibley  et  al. 

the  Robert  Campbell  sued  in  said  action  was  the  stockholder  of 
that  name  and  not  coraplainimt.  He  had  no  actual  notice  of 
the  institution  and  pendency  of  said  action,  and  if  a  copy  of 
the  declaration  was  ever  left  at  the  residence  of  complainant, 
as  alleged  in  the  return  of  the  sheriff,  the  truth  of  which  he 
can  neither  admit  nor  deny,  it  was  not  brought  to  his  knowl- 
edge. But,  that  if  any  such  copy  declaration  was  left  at 
his  residence,  it  was  so  done  by  the  mistake  of  the  sheriff,  as 
the  plaintiff  in  said  declaration  had  not  brought  suit  against 
him,  but  against  his  nephew,  the  said  Robert  Campbell,  Jr. 
If  said  plaintiff  did,  indeed,  intend  to  sue  complainant,  it  was 
through  a  mistake  in  supposing  that  he  was  a  stockholder  in 
said  company.  Complainant  submits  that  the  judgment  ob- 
tained upon  either  mistake  is  invalid.  The  judgment  thus 
obtained  is  for  the  principal  sum  of  $1,044  38,  and  $240  00 
interest  to  judgment,  with  accruing  interest  and  costs. 

Prays  discovery,  that  defendant  be  enjoined  from  enforcing 
said  judgment,  and  the  writ  of  subpoena. 

The  answer  is  unnecessary  to  an  understanding  of  the  de- 
cision and  is  therefore  omitted. 

The  complainant  offered  the  testimony  of  Josiah  Sibley, 
that  "he  was  a  stockholder  in  the  Iron  Steamboat  Company 
from  about  the  time  of  the  incorporation  of  the  company,  to 
the  best  of  his  knowledge,  recollection  and  belief,  and  contin- 
ued to  be  such  during  the  existence  of  the  company.  He  rec- 
ollects that  Robert  Campbell,  Jr.,  was  at  one  time  a  stock- 
holder of  said  company,  and  does  not  know  that  he  ever  ceased 
to  be  such.  To  the  best  of  his  knowledge,  recollection  and 
belief,  Robert  Campbell,  Sr.,  never  was  a  stockholder  in  said 
company.  He  further  states  that  he  now  has  no  idea  that 
Robert  Campbell,  Sr.,  ever  was  such  stockholder,  and  that, 
for  a  considerable  period,  he  cannot  say  how  long,  he  (Sibley) 
was  a  director." 

To  the  words,  "  that  he  has  now  no  idea  that  Robert  Camp- 
bell ever  was  such  stockholder,"  the  defendant  objected  as  in- 
admissible. The  objection  was  overruled,  and  defendant  ex- 
cepted. 
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Tlie  complainant  closed  his  case,  when  defendant,  after 
offering  his  answer,  where  responsive  to  the  bill,  the  exhibits 
annexed  to  complainant's  bill,  and  the  testimony  of  the  sheriff 
showing  the  service  at  the  residence  of  Campbell,  closed. 

The  jury  rendered  a  verdict  for  complainant,  and  a  decree 
was  entered  enjoining  the  fi,  fa,  and  taxing  costs  against  the 
defendant. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because  the  verdict  of  the  jury  was  contrary  to  the 
evidence  and  the  principles  of  justice  and  equity. 

2d.  Because  the  Court  refused  to  charge  the  jury  in  the 
language  requested,  such  request  being  submitted  in  writing 
by  defendant's  solicitor,  ^Hhat  if  Robert  Campbell,  the  com- 
plainant, was  served  witt>  process  in  the  common  law  suit  and 
failed  to  plead  it,  the  judgment  is  conclusive,  and  he  cannot 
go  behind  it." 

3d.  Because  the  Court  refused  to  charge  the  jury  in  the 
language  requested,  such  request  being  submitted  in  wriling, 
"that  service  of  the  copy  writ  at  the  residenoe  of  Robert 
Campbell  is  all  that  the  law  required,  and  personal  notice  is 
not  required  to  be  brought  home  to  him." 

4th.  Because  the  Court,  when  he  refused  the  requests  afore- 
said, stated,  "that  if  Robert  Campbell  had  been  served  per- 
sonally, it  was  conclusive,  but  the  leaving  of  the  copy  writ  at 
his  residence  was  not." 

5th.  Because  the  Court  refused  to  charge  the  jury,  at  re- 
quest of  defendant's  solicitor,  such  request  being  presented  in 
writing,  "that  the  public  notice  of  suit,  to  bind  the  stock- 
holder, as  authorized  by  the  Act  of  December  10th,  1841, 
Code,  section  3295,  was  cumulative  only,  and  that  stock- 
holders in  the  Iron  Steamboat  Company,  which  was  incorpo- 
rated December  22d,  1835,  are  not  bound  thereby."  The 
Court  did  charge  down  to  the  word  cumulative,  but  refused 
the  balance. 

6th.  Because  the  Court,  in  concluding  its  charge,  said,  "It 
was  the  duty  of  the  jury  to  ascertain  if  Campbell  had  been 
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personally  served,  and  if  not,  then  they  were  to  ascertain 
whether  he  was  a  stockholder;  that  all  legal  presumptions 
were  in  favor  of  the  judicial  records  of  the  Court,  but  that  it 
was  the  peculiar  province  of  a  Court  of  equity  to  correct  mis- 
takes at  law,  and  if  a  mistake  had  been  made  in  serving  the 
wrong  person,  who  had  not  been  personally  served  with  pro- 
cess, the  judgment  against  him  should  be  perpetually  en- 
joined." 

7th.  Because  the  Court  admitted  in  evidence,  defendant  ob- 
jecting, the  statement  of  the  witness,  Josiah  Sibley,  "That  he 
now  has  no  idea  that  Robert  Campbell,  Sr.,  ever  was  such 
stockholder." 

The  motion  was  overruled  and  the  defendant  excepted,  upon 
each  of  the  grounds  aforesaid. 

The  complainant  having  died  after  the  case  was  carried  to 
the  Supreme  Court,  his  executors  were  made  parties  in  this 
tribunal. 

F.  H.  Miller  ;  R.  H.  Clark,  for  plaintiff  in  error. 

1.  The  complainant  had  an  adequate  remedy  at  law,  and 
there  is  no  equity  in  the  bill :  Dasher  vs.  Dasher,  decided 
July  11th,  1872;  Code,  sec.  3264;  46  Ga.,  396;  Griffeth  vs. 
Mitchell,  decided  August  12th,  1873.  For  he  should  have 
waited  for  a  levy  to  have  been  made,  and  then  filed  his  afl&- 
davit  of  illegality  as  to  the  service :  Code,  sec.  3621 ;  26  Ga., 
110.  Or  traversed  the  sheriff's  return,  the  first  term  after 
notice. 

2.  To  sustain  the  absence  of  service,  the  proof  must  be 
strong:  14  Ga.,  36.  For  the  sheriff's  return  will  be  pre- 
sumed legal :  19  Ga.,  279 ;  39  Ibid.,  22.  There  was  no  proof 
offered  by  complainant,  even  by  himself,  that  he  had  not  been 
served  as  stated,  that  he  had  not  received  the  copy  writ,  nor 
of  the  time  when  he  first  received  notice  of  the  sheriff's  re- 
turn, and  his  allegations  to  that  effect  in  his  bill  were  denied 
by  the  defendant  and  disproved  by  the  sheriff:  Brown  vs. 
Gill,  decided  September  23d,  1873. 

Barnes  &  Gumming,  for  defendant. 
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McCay,  Judge. 

1.  By  the  express  words  of  the  Code,  section  3263,  (Ir- 
win's,) it  is  a  sufficient  service  of  a  writ  in  an  ordinary  action, 
for  the  sheriflF  to  leave  it  at  the  residence  of  the  defendant, 
and  the  sheriff's  return  that  he  has  so  done  authorizes  the 
plaintiff  to  proceed  just  as  effectually  as  if  the  service  had  been 
|)er8onal.  We  cannot,  therefore,  agree  with  the  Judge  in  his 
charge  that  the  defendant  was  not  bound  by  the  judgment, 
unless  it  affirmatively  appeared  that  he  had  got  actual  no- 
tice of  the  suit.  If  this  be  the  law,  the  provision  of  the 
Code,  authorizing  such  a  service,  is  not  only  nugatory,  but  it 
will  act  as  a  trap  upon  plaintiffs.  We  are  not  prepared  to 
say  that  if  a  case  should  occur  of  such  a  service,  and  it  should 
be  made  affirmatively  to  appear  that  the  defendant  did  not,  in 
fact,  get  any  notice,  and  a  judgment  by  default  was  taken 
against  him  in  a  case  where  he  had  a  good  legal  defense,  a 
Court  of  equity  would  not  grant  him  a  new  trial ;  but,  in  this 
case  there  was  no  such  evidence.  The  complainant,  it  is  true, 
does  say  this  in  his  bill,  but  there  was  no  effort  to  make  any 
proof  of  want  of  notice  at  the  trial.  Since  our  evidence  Act 
of  1866,  the  failure  of  the  defendant  to  appear  as  a  witness  to 
make  such  proof,  is  an  indication  that  it  does  not  exist.  Es- 
pecially is  it  true  that  he  has  no  right  to  complain,  if  he  is 
presumed  to  have  got  the  copy  left  by  the  sheriff  at  his  resi- 
dence, if  he  fail  to  appear  as  a  witness  to  deny  it. 

2.  But  it  is  said  that  this  charge  can  have  done  no  harm, 
as  the  proof  shows  that  the  Robert  Campbell,  now  complain- 
ing, was  not  the  Robert  Campbell  sued,  and  that  the  judgment 
is  none  the  better  than  would  a  judgment  against  John  Doe 
be  a  good  judgment  against  Richard  Roe,  even  if  Richard 
Roe  were  served.  It  is  said  that,  even  admitting  the  Robert 
Campbell  filing  this  bill  to  have  been  duly,  nay,  personally 
served,  yet,  as  the  suit  was  against  another  Robert  Campbell, 
the  judgment  is  not  binding.  But  there  is  no  proof  that  the 
present  complainant  was  not  the  very  Robert  Campbell  in- 
tended to  be  sued.     He  was  the  person  served,  and  a  Robert 


Digitized  by  LjOOQ IC 


102  SUPREME  COURT  OF  GEORGIA. 

Frazer  vs.  Sibley  et  al. 

Campbell  was,  in  fact,  a  stockholder  in  the  company.  The 
plaintiff  testifies  that  he  did  not  know  which  one  was  the 
stockholder,  and  there  is  nothing  in  the  evidence  to  show  that 
it  was  his  intent  to  sue  the  other  Robert  Campbell.  There 
is,  in  fact,  nothing  in  the  evidence  to  show  that  the  suit  was 
not  intended  to  be  against  the  present  complainant,  except  the 
evidence  of  Mr.  Sibley  that  the  other  Robert  was  the  stock- 
holder. But  it  seems  to  us  that  is  a  small  matter,  unless  it 
appeared  that  the  plaintiff  knew  it.  The  present  complainant 
was  served.  It  was  his  duty  to  appear  and  defend  the  suit. 
Here  was  a  regular  suit  against  Robert  Campbell.  A  Robert 
Campbell  was  served  with  the  writ,  and  he  allowed  judgment 
to  go  against  liim.  It  appears  to  us  that  it  is  trifling  with  the 
Court  for  Robert  Campbell  to  come  up  and  say:  "This  is  not 
d  good  judgment,  because  I  did  not  owe  any  such  debt,  and, 
therefore,  I  am  not  the  person  sued."  The  John  Smiths  of 
the  country,  under  such  a  rule,  might  always  open  a  judg- 
ment, even  after  personal  service.  All  any  one  of  that  nu- 
merous family  would  have  to  do  would  be  to  say :  "  True,  I 
was  served,  but  I  knew  1  did  not  owe  any  such  debt  as  com- 
plained against  me,  and  I  paid  no  attention  to  the  suit.  It  is 
a  fact  that  I  did  not  owe  such  a  debt,  and  I  insist  upon  it  that 
the  judgment  does  not  bind  me."  The  proof  in  this  case  is 
clear  that  the  complainant  was  the  party  served.  It  is  clear 
to  us  that  the  judgment  estops  him  unless  he  can  attack  it  for 
fraud.  He  had  a  right,  even  if  duly  served,  to  expect,  under 
our  law,  that  the  plaintiff  would  prove  his  case.  We  have, 
in  this  State,  no  judgment  by  default,  in  the  proper  sense  of 
those  words,  except  in  an  action  on  an  open  account,  when 
there  is  personal  service,  and  any  man  served  with  a  writ  has 
a  right  to  expect  the  plaintiff  will  prove  his  case.  The  pre- 
sumption of  law  is,  that  it  was  proven  before  the  jury  finding 
the  verdict  that  the  defendant  was  a  stockholder  in  this  com- 
pany. That  is,  too,  a  conclusive  presumption,  unless  it  be 
made  affirmatively  to  appear  that,  by  some  unfair  and  iUegal 
means,  this  verdict  was  obtained  without  such  proof.  If  the 
verdict  was  procured  by  perjury,  that  would  be  a  clear  case; 
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or,  if  the  verdict  was  taken  as  a  matter  of  form,  as  it  is  often 
done  when  the  action  is  on  a  written  agreement  to  pay  money, 
and  the  defendant  does  not,  on  oath,  deny  the  agreement,  that 
might,  if,  in  fact,  the  case  required  proof,  be  a  legal  fraud — 
an  imposition — perhaps  a  thoughtless  one,  or  one  based  on 
mistake,  upon  the  jury.  But,  unless  fraud  or  peijury  be 
shown  the  presumption  is  conclusive  that  proof  was  made 
that  the  cause  of  action  on  the  writ  did,  in  fact,  exist  against 
the  Robert  Campbell  served. 

3.  We  think  there  was  no  error  in  permitting  the  statements 
of  Mr.  Sibley.  His  language  cannot  fairly  be  said  to  be  only 
the  expression  of  his  opinion.  It  is  only  a  stronger  way  of 
stating  what  he  had  before  said,  to-wit :  his  recollection  of  the 
facts,  from  what  he  had  seen  and  known  of  the  company  and 
its  members. 

Judgment  reversed. 


James  B.  Conyers,  plaintiff  in  error,  vs.  The  State  of      \m  m\ 
Georgia,  defendant  in  error.  so  loaj 

iill6849[ 

Ou  the  trial  of  a  keeper  of  a  billiard  table,  charged  with  permitting  a      L^g  J^| 
minor  to  play  billiards  at  his  table,  without  the  conseDt  of  the  parent 
or  gaardian  of  the  minor,   the  burden  of  proving  that  the  parent  or 
guardian  did  not  consent,  is  upon  the  State. 

Criminal  law.  Evidence.  Before  Judge  Harvey.  Bar- 
tow Superior  Court,     March  Terra,  1873. 

Conyers  was  placed  on  trial,  charged  with  the  offense  of 
allowing  a  minor  to  play  billiards  on  a  table  controlled  by  him, 
without  the  consent  of  his  parent  or  guardian.  He  pleaded 
not  guilty,  but  the  jury  found  to  the  contrary.  Whereupon 
he  moved  for  a  new  trial,  because  the  Court  refused  to  charge 
the  jury,  "that  the  State  must  show,  in  addition  to  the  act  of 
playing  by  the  minor,  that  the  defendant  did"  not  have  the 
consent  of  the  parent  or  guardian."  The  motion  was  over- 
ruled and  defendant  excepted. 
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WoFFOR]>  &  MiLNER,  for  plaintiff  in  error,  submitted  the 
following  brief: 

We  say  the  Court  below  committed  error  in  the  trial  of  this 
cause,  by  refusing  to  give  the  charge  as  requested  by  defend- 
ant's counsel:  Bishop  on  Criminal  Procedure,  section  496; 
Bishop's  Statutory  Crimes,  section  1051 ;  Greenleaf  on  Evi- 
dence, volume  1,  sections  78  and  79.  We  say  that  this  case 
comes  within  the  exceptions  to  the  general  rule  that  the  bur- 
den of  proof  is  on  the  party  holding  the  affirmative;  here  the 
negative  averment  is  necessary  to  make  the  pleading  good,  and 
the  onus  probandi  is  on  the  party  who  makes  the  averment : 
Harvey  vs.  Towns,  4  Eng.  Law  and  Equity  R.,  531 ;  6  Ex- 
chequer, 656;  Code,  section  3758;  5  Ga.,  86;  7  lb.,  484; 
11  lb.,  338;  27  J6.,  593;  11  lb.,  607;  29  lb.,  64;  May  vs. 
State,  4  Alabama,  167;  State  vs.  Woodly,  2  Jones  (N.  C.,) 
276;  State  vs.  Evans,  5  N.  C,  250;  2  Pickering,  103;  Che- 
adle  vs.  State,  4  Ohio  State  Reports,  477;  2  Pickering,  139; 
Bowler  vs.  State,  41  Mississippi,  570;  9  Metealf,  268;  24 
Pickering,  374;  Commonwealth  vs.  James  McRie,  and  the 
notes;  1st  volume  Bennett*s  Cases,  295;  17  Gra.,  290. 

A.  T.  Hackett,  Solicitor  General,  by  Jackson  &  Clarke, 
for  the  Slate. 

McCay,  Judge. 

Whilst  it  is  certainly  true,  as  a  general  rule,  that  the  burden 
of  proof  is  upon  the  party  who  holds  the  affirmative  of  a 
proposition,  yet  there  are  many  instances  in  which  a  contrary 
rule  obtains.  Our  Code,  1873,  section  3758,  declares  that 
''if  a  negation  or  negative  affirmation  is  essential  to  a  party's 
case,  the  proof  of  such  negative  lies  upon  the  party  affirming 
it.''  The  test  is,  does  the  negative  form  an  essential  ingredi- 
ent in  the  thing  sought  to  be  established?  Does  the  mind 
fail  to  agree  to  the  proposition  insisted  on,  so  long  as  the  ne- 
gation remains  unproven?  If  so,  the  proposition  is  not  made 
out  and  the  party  asserting  the  negation  must  prove  it. 
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In  criminal  cases,  the  law  requires  that  the  State  shall  prove 
all  the  essential  facts  entering  into  the  description  of  a  crime, 
and,  except  in  a  very  few  special  cases,  the  defendant  cannot 
be  put  upon  his  defense,  until  the  State  has  shown  affirma 
tively  every  such  fact.  In  Elhins  vs.  The  State,  13  Georgia, 
435,  this  Court  lays  down  the  rule  very  broadly  and  asserts 
that  whatever  is  made  by  the  statute  an  essential  part  of  the 
offense  must  be  set  out  in  the  indictment  and  proven  by  the 
State.  The  want  of  consent  by  the  parent  or  guardian  is  the 
very  gist  of  this  crime.  It  is  not  unlawful  for  men  to  play 
billiards.  It  is  not  unlawful  even  for  minors  to  play,  if  their 
parents  or  guardians  consent.  The  want  of  the  consent  is  the 
very  essence  of  the  offense.  There  is  a  class  of  negations  which 
it  is  almost  impossible  to  prove  affirmatively.  Where  the  field 
to  be  covered  by  the  evidence  is  so  broad  as  that  the  burden 
would  be  intolerable  upon  the  public,  to  afford  the  time  neces- 
sary for  hearing  the  proof,  as  where  it  is  only  possible  to  prove 
that  one  was  not  present,  by  examining  a  large  number  of 
persons  who  did  not  see  him,  or  where  the  proof  that  one  did 
not  do  a  thing  can  only  be  established  by  proof  following  him 
from  movement  to  movement,  through  a  considerable  time. 
But  there  are  negations  that  are  just  as  easily  proven  as  an 
affirmative,  as  where  the  negation  depends  upon  a  moment  of 
time  and  a  particular  place,  or  is  within  the  knowledge  of  a 
single  person.  In  the  former  class,  even  the  general  rule  that 
the  prosecutor  in  criminal  cases  must  prove  all  the  ingredients 
of  the  crime,  has,  in  some  cases,  been  relaxed.  As  in  prose- 
cations  under  the  English  game  laws,  where  one  may  kill 
game  if  he  has  one  of  a  large  number  of  qualifications,  it  has 
been  held  that  it  was  not  necessary  for  the  Crown  to  go  to  the 
expense  and  the  public  to  suffer  the  inconvenience  of  proving 
the  absence  of  each  of  the  required  qualifications,  especially 
(and  this  is  perhaps  the  true  point  on  which  the  exception 
turns)  if  the  facts  lie  peculiarly  in  the  defendant's  knowledge. 
This  was  the  holding  of  the  Court  in  The  King  vs.  Turner, 
5  Maule  &  Selwyn,  206,  and  seems  to  have  been  followed 
in  1  Ryan  &  Moody,  159;  1  Carrington  &  Payne,  508,  and 
Vol.  l.  8. 
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by  several  other  English  and  many  American  eases,  though 
it  is  certainly  true  that  the  old  cases,  even  on  the  game  laws 
are  different:  2  Lord  Raymond,  1415;  1  Strange,  497; 
2  Comyns,  525 ;  1  T.  R.  125 ;  1  East,  643 ;  1  Ibid.,  639,  and 
the  Courts  have  not  always  kept  in  mind  the  distinction 
between  cases  when  the  negative  is  part  of  the  description  of 
the  offense,  and  when  it  is  by  a  provision  or  a  subsequent  sec- 
tion or  by  a  subsequent  Act :  3  Devereaux,  299 ;  3  B.  Mon., 
342 ;  34  Maine,  293 ;  12  Barbour,  26 ;  New  Hampshire,  8. 
Our  own  Court  has  made  the  exception  in  the  case  of  an  in- 
dictment for  retailing  spirituous  liquors  without  license.  In 
the  case  of  Sharp  vs.  The  State,  17  Gem^gia  Reports,  290,  this 
Court  held  that  if  the  selling  of  spirituous  liquors  was  proven 
the  onus  was  shifted  to  the  defendant,  and  that  it  was  not 
necessary  for  the  State  to  prove  the  want  of  license.  This  is 
a  strong  case,  for  the  want  of  the  license  is  a  part  of  the  de- 
scription of  the  offense.  We  are  free  to  say  that  we  do  not 
think  the  reasoning  of  the  Court  in  that  case  very  sound, 
since  it  is  said  there  that  by  his  plea  of  "  not  guilty  '^  the  de- 
fendant admits  the  selling,  and  asserts  that  he  has  license — ^a 
line  of  reasoning  which  is,  as  it  seems  to  us,  untrue,  since  the 
plea  of  not  guilty  denies  the  whole  charge.  But  the  case 
may  be  sustained  on  another  ground,  and  by  authority.  The 
license  is  a  written  authority  to  the  dealer  to  self,  and  the 
presumption  is  that  he  has  it  in  his  possession.  It  is  peculiar- 
ly within  his  knowledge.  The  negative  cannot  be  shown  con- 
clusively by  the  State.  It  could  only  be  proven  that  no  such 
license  was  recorded;  but  the  defendant  might  have  the 
license  and  be  not  guilty,  though  the  license  was  not  recorded. 
All  the  proof  in  the  poxoer  of  the  State  would  be  inconclu- 
sive, to- wit,  that  no  such  license  was  recorded.  The  license 
is  in  writing,  and  cannot  be  proven  by  parol,  and  it  is  in  the 
defendant's  possession,  if  it  exists,  and  on  this  ground  there 
are  many  cases  making  this  special  crime  an  exception  to  the 
general  rule.  See  the  cases,  both  English  and  American, 
above  referred  to  in  1st  Bennett's  Criminal  Cases,  and  Notes, 
306,  319;  though  there  are  many  cases  of  high  authority  to 
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the  contrary:  24  Pickering,  380,  and  the  cases  there  cited. 
Bat  undoubtedly  the  general  rule  is,  that  in  criminal  cases 
the  burden  of  showing  all  the  facts  necessary  to  make  out  the 
defendant's  guilt  is  upon  the  State. 

In  rape,  the  proof  must  show  that  the  act  was  against  the 
will  of  the  female.  In  robbery,  that  the  taking  was  against 
the  consent  of  the  person  robbed ;  in  larceny  from  the  per- 
son, that  the  taking  was  without  the  knowledge  of  the  pos- 
sessor in  the  case ;  of  opprobrious  words,  that  they  were  un- 
provoked, and  in  the  various  acts  of  trespass  against  property, 
as  cutting  wood,  etc.,  on  another's  land,  that  they  were  with- 
out the  owner's  consent.  The  books  are  full  of  illustrations 
of  the  position  we  have  asserted,  to-wit,  that  if,  in  order  to 
make  the  defendant  guilty,  it  be  necessary  to  show  a  ntegative, 
the  burden  of  showing  it  is  upon  the  State  :  Harvey  vs.  Tow- 
ars,  4  Eng.  L.  &  E.  R.,  531 ;  May  vs.  The  State,  4  Alabama, 
as  when  the  defendant  was  indicted  for  keeping  a  greyhound,  not 
being  a  person  qualified :  1  Strange,  66.  In  the  same  volume 
is  a  case  for  profane  swearing,  under  the  Act  of  6  and  7  Will. 
3d.  The  Act  put  a  penalty  of  one  shilling  on  a  servant,  and 
two  shillings  on  every  other  person.  The  conviction  was 
quashed  because  it  was  not  proven  that  the  defendant  was  not 
a  servant.  So  in  Eex  vs.  Allen,  1  Moody,  C.  C,  154,  and 
Rex  vs.  Rodgers,  2  Camp,  634,  in  an  indictment  for  killing 
deer  on  the  ground  of  another  without  his  consent,  it  was 
held  that  the  prosecution  must  prove  the  want  of  consent. 
See,  also,  2  Greenleaf,  228 ;  2  Car.  &  Payne,  45 ;  2  Jones, 
(N.  C.,)  276,  where  the  doctrine  is  discussed.  See,  also,  10 
East,  211,  where  it  was  held  that  the  burden  was  on  the 
Crowu  to  show  that  the  defendant  had  not  taken  the  sacra- 
ment. In  5  Richardson,  57,  that  a  practicing  physician  had 
no  license;  that  one  was  not  qualified  to  vote :  9  Metcalf,  286. 

The  case  at  bar,  we  think,  comes  within  the  general  rule. 
The  consent  of  the  parent  is  not  required  by  the  statute  to 
be  in  writing,  and  does  not,  therefore,  as  in  the  case  of  license 
to  sell,  lie  peculiarly  within  the  knowledge  of  the  defendant. 
That  the  consent  was  not  given  is  as  well  known  to  the  pa- 
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rent  or  guardian  as  it  is  to  the  defendant.     We  are,  for  these 
reasons,  of  the  opinion  that  the  conviction  was  wrong,  under 
the  proof.     There  was  no  evidence  of  the  want  of  consent, 
and  this  was  a  material  ingredient  in  the  offense  charged. 
Judgment  reversed. 


Samuel  F.  Gray,  sheriff,  plaintiff  in  error,  vs.  James  K. 
Maxwej.l,  trustee,  defendant  in  error. 

1.  A  sheriff  having  collected  money  for  a  plaintiff  in  ezecotion  is  snb- 
ject  to  process  of  garnishment  at  the  instance  of  a  creditor  of  said 
plaintiff. 

2.  Where  a  balance  of  money  collected  on  an  execution  remained  in  the 
sheriff's  hands,  which  he  was  notified  was  claimed  by  the  attorney  for 
the  plaintiff  in  fi.  fa.  as  his  fee,  and  after  such  notice  judgment  was 
rendered  against  him  on  a  process  of  garnishment  sued  out  at  the  in- 
stance of  a  creditor  of  said  plaintiff,  he  making  no  defense,  which 
judgment  he  satisfied,  it  was  not  error  in  the  Court,  on  the  hearing  of 
a  rule  nisi  requiring  him  to  show  cause  why  he  should  not  pay  over 
such  balance  to  the  plaintiff's  attorney,  to  make  the  rule  absolute. 

Garnishment.  Sheriff.  Rule  against  officer.  Execution. 
Before  Judge  Greene.  Spalding  Superior  Court  August 
Adjourned  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

John  D.  Stewart;  Boynton  &  Dismuke,  for  plaintiff 
in  error. 

A.  M.  Speer  ;  D.  J.  Bailey,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  to  show  cause  why  he 
should  not  pay  over  to  the  plaintiff's  attorney  the  money  in 
his  hands,  collected  on  a  fi.  fa.  in  fevor  of  the  plaintiff.  The 
Court  made  the  rule  absolute  against  the  sheriff  for  the  pay- 
ment of  $100  00,  whereupon  the  sheriff  excepted.     It  ap- 
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pears  from  the  record  that  the  sheriff  had  collected,  on  an 
execution  placed  in  his  hands,  issued  from  the  Superior  Court 
of  Spalding  county,  in  favor  of  the  plaintiff,  against  the  de- 
fendant therein,  the  sum  of  $250  00 ;  that  he  paid  to  the 
plaintiff,  by  direction  of  plaintiff's  attorney,  $150  00,  but  was 
notified  by  him,  in  writing,  that  he  demanded  the  balance 
should  be  paid  to  him,  the  attorney,  he  claiming  the  right  to 
control  the  same.  The  sheriff  had  been  served  with  a  sum- 
mons of  garnishment  from  a  Justices'  Court,  at  the  instance 
of  a  creditor  of  the  plaintiff  in  exec*ution.  The  sheriff  an- 
swered that  he  had  the  money  in  his  hands,  but  made  no  ob- 
jection to  the  judgment  being  rendered  against  him  in  the 
Justices^  Court  for  t*he  money  collected  as  sheriff  as  aforesaid, 
and  paid  the  same  in  satisfaction  of  the  Justices'  Court  judg- 
ment, after  notice  by  the  plaintiff's  attorney,  as  before  stated, 
which  notice  was  given  to  the  sheriff  before  the  judgment 
was  rendered  against  him,  as  garnishee,  in  the  Justices'  Court, 
If  the  rule  was  made  absolute  against  the  sheriff  for  the  pur- 
pose of  paying  the  $100  00  in  his  hands  to  the  plaintiff,  when 
he  had  already  appropriated  it  to  the  payment  of  the  plain- 
tiff's debt,  we  should  hold  it  was  error,  but  if  it  was  to  be 
paid  to  the  plaintiff's  attorney  for  his  fee  in  the  case,  as  we 
infer  from  the  notice  given  to  the  sheriff,  (though  the  notice 
is  not  very  distinct  on  that  point)  then  the  ruling  of  the  Court 
was  right,  and,  taking  that  view  of  it,  we  affirm  the  judg- 
ment of  the  Court  below. 
Judgment  affirmed. 


50    109 
»7    663 

MuBRAY  &  Company  et  aly  plaintiffs  in  error,  vs.  Paul  ^  ^ 
JoNES^  Sr.,  et  al.f  defendants  in  error.  LfJ  J^j 

1.  A  porchaser  of  property  at  an  assignee's  sale  in  bankraptcy,  under  an 
order  of  the  Register  to  sell  subject  to  incumbrances  generally,  is  not 
estopped  from  denying  that  a  particular  incumbrance  is  a  good  and 
Talid  incumbrancci  and  he  may  show  that  a  mortgage  on  the  property 
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purchased  was  made  by  the  bankrupt  in  fraud  of  his  creditors,  and  is 
therefore  void. 
2  A  bona  fide  purchaser,  without  notice  of  a  promissory  note  and  mort- 
gage to  secure  it,  who  buys  before  the  debt  becomes  due,  is  protected 
egainst  a  defense,  that  the  mortgage  was  made  by  the  debtor,  in  an- 
ticipation of  bankruptcy  and  to  defraud  his  creditors. 

Bankrupt.  Incumbrance.  Promissory  notes.  Mortgage. 
Before  Judge  Hopkins.  Fulton  County.  At  Chambers. 
June  2d,  1873. 

MttHB|&  Company  et  al.,  filed  their  bill  against  Paul 
Jon^S^and  A.  M.  Perkerson,  deputy  sheriff  of  said  county, 
alleging  substantially  as  follows :  That  the  defendant,  Jones, 
was  the  pretended  owner  and  holder  of  a  promissory  note 
made  by  Rondeau  &  Company  to  J.  C.  Kyle  or  bearer,  for 
$8,000  00,  dated  February  13th,  1871,  payable  twelve  months 
after  date,  and  of  two  mortgages,  one  made  by  said  Rondeau 
&  Company  on  the  machinery,  engine  and  boiler,  etc.,  in  their 
furniture  factory,  and  the  other  by  Mrs.  Amy  H.  Sells,  a  mem- 
ber of  the  firm  of  Rondeau  &  Company,  on  the  house  and  lot 
on  which  said  factory  was  located,  to  secure  the  payment  of 
the  said  note  to  the  said  Kyle ;  that  Rondeau  &  Company  were 
adjudicated  bankrupts  on  the  19th  of  March,  1871,  on  a  cred- 
itor's petition  filed  on  the  6th  of  March,  1871,  and  that  W. 
R.  Hammond,  Esq.,  was  duly  elected  assignee  of  said  bank- 
rupts on  the  4th  day  of  April  thereafter,  and  a  deed  of  assign- 
ment, conveying  all  their  property,  made  to  him  by  the  Reg- 
ister ;  that  said  assignee  was  placed  in  possession  of  the  mort- 
gaged property  as  the  property  of  the  bankrupts ;  that  on  the 
3d  of  July,  1871,  the  said  mortgaged  property  was  sold  at 
public  outcry  by  the  assignee,  under  an  order  of  Court,  passed 
on  the  12th  of  June,  1871,  directing  it  to  be  sold,  subject  to 
incumbrances,  and  the  complainants  became  the  purchasers  at 
the  price  of  $2,435  00,  and  a  deed  was  regularly  made  to 
them  by  the  assignee  on  the  6th  of  October,  1871 ;  that  on 
the  19th  of  December,  1871,  said  Kyle  transferred  the  said 
note  and  mortgages  to  defendant  Jones,  and  when  the  note 
fell  due  Jones  foreclosed  both  the  mortgages  and  had  execu- 
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tions  issued  and  levied  upon  the  property ;  that  the  proper- 
ty described  in  the  mortgage  executed  by  Rondeau  &  Com- 
pany was  advertised  to  be  sold  at  sheriff's  sale  on  the  first 
Tu^ay  in  June,  1873;  that  the  note  and  mortgages  were 
never  proven  in  the  bankrupt  Court ;  that  at  the  time  of  the 
execution  of  the  note  and  mortgages  Rondeau  &  Company 
were  hopelessly  insolvent,  their  indebtedness  being  $35,000, 
or  more,  and  their  assets,  not  including  the  property  in  dis- 
pute, which  was  mortgaged  for  its  full  value,  less  than  $1,000, 
which  was  allowed  the  bankrupts' as  their  exemptions.  Ron- 
deau &  Company  owed  complainants  over  $4,000  00. 

Complainants  further  charged,  on  information  and  belief, 
that  the  mortgages  were  made  by  Rondeau  &  Company  with 
intention  to  delay,  defraud,  and  defeat  them  and  other  credi- 
tors in  the  collection  of  their  debts,  and  that  Kyle  knew  their 
insolvent  condition  and  fraudulent  intention  at  the  time  he 
accepted  the  mortgages,  and  did  it  to  enable  them  to  cover  up 
their  property  and  defeat  their  creditors. 

Complainants  further  charged,  on  information  and  belief, 
that  said  mortgages  were  executed  within  one  month  prior  to 
the  filing  of  the  petition  in  bankruptcy  against  said  Rondeau 
&  Company,  in  contemplation  of  bankruptcy  and  insolvency, 
said  Rondeau  &  Company  being  insolvent  at  the  time,  and 
said  Kyle  then  having  reasonable  cause  to  believe  them  to  be 
insolvent,  and  to  be  acting  in  contemplation  of  insolvency, 
and  that  they  made  said  mortgages  with  a  view  to  prevent 
their  property  from  coming  to  their  assignee  in  bankruptcy, 
and  prevent  the  same  from  being  distributed  under  the  Bank- 
rupt Act,  and  to  defeat,  impair,  hinder  and  impede  the  pro- 
vision of  said  Act,  and  that  therefore  they  are  fraudulent  and 
void.  The  bill  further  charged,  on  belief,  that  defendant 
Jones  received  said  note  and  mortgages  with  a  full  knowledge 
of  the  facts  aforesaid  and  of  the  fraud.  Prayed  an  injunction 
to  restrain  the  impending  sheriff's  sale,  and  for  a  delivery  up 
and  cancellation  of  the  mortgages  and  Ji.  fas.  and  for  sub- 
pcena,  etc. 

The  bill  was  supported  by  two  affidavits,  as  follows : 
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W.  H.  Brooker  deposed,  that  on  the  16th  day  of  February, 
1871,  he  saw  Kondeau  and  J.  C.  Kyle  alone  together  in  Ron- 
deau's private  office.  He  walked  in  where  they  were  and 
dunned  Rondeau  for  a  debt  which  Rondeau  &  Company  owed 
him.  Rondeau  refused  to  pay  it,  and  put  him  oflF.  He  then 
asked  him  to  give  him  their  note.  He  did  not  want  to  do 
this,  but  upon  deponent's  threatening  to  proceed  against  him 
in  the  Courts,  he  reluctantly  gave  the  note.  Rondeau  walked 
out,  and  deponent  asked  Kyle  if  he  could  see  any  good  rea- 
son why  Rondeau  should  refuse  to  give  him  a  note.  Kyle  re- 
sponded that  he  could  not.  Deponent  then  asked  Kyle  if  he 
was  going  to  let  Rondeau  &  Company  have  any  money.  He 
replied  that  he  had  thought  about  letting  them  have  some,  but 
did  not  think  he  would  now.  Deponent  remembered  the  dat« 
because  it  was  the  day  he  was  admitted  to  the  Supreme  Court. 

A.  S.  Mayson  deposed,  that  in  February  or  March,  1871, 
he  had  a  conversation  with  J.  C.  Kyle.  Deponent  had  bought 
some  goods,  and  Kyle  asked  him  if  he  had  not  bought  them 
of  Rondeau  &  Company.  Deponent  answered,  "  Yes."  Kyle 
then  said  that  Rondeau  &  Company  had  owed  him  money, 
but  he  had  got  even  with  them  ;  that  the  way  he  got  his  money 
from  them  was  by  going  to  their  store  from  day  to  day,  after 
breakfast,  and  staying  till  dinner,  and  returning  aft«r  dinner 
and  staying  till  supper,  until  he  got  his  money.  He  said  he 
believed  they  were  broke,  but  he  had  got  his  money  and  was 
satisfied.  He  remarked  that  "  they  were  the  damndest  hardest 
cases  he  had  ever  had  anything  to  do  with." 

The  answer  of  Paul  Jones  admitted  that  he  was  the  owner 
and  holder  of  the  notes  and  mortgages,  as  alleged  in  the  bill, 
and  stated  that  he  purchased  them  for  a  valuable  considera- 
tion, and  in  good  faith.  Admitted  the  bankruptcy  of  Ron- 
deau &  Company,  as  alleged,  and  that  W.  R.  Hammond  was 
elected  or  appointed  assignee  on  the  4th  of  April,  1871.  Ad- 
mitted the  assignment  to  the  assignee  by  the  Register,  the 
order  of  Court  allowing  the  sale,  the  sale,  and  the  assignee's 
deed  to  complainants.  Admitted  the  transfer  of  the  notes  and 
mortgages,  as  alleged,  and  the  foreclosure  and  levy.     Admit- 
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ted  that  the  note  and  mortgages  were  not  proven  in  the  Bank- 
nipt  Court,  but  asserted  that  it  was  his  privilege  to  remain  out 
of  said  Court.  Alleged  that  he  did  not  know  what  the  finan- 
cial condition  of  Rondeau  &  Company  was  at  the  time  of  the 
execution  of  the  mortgages,  but  believed  they  were  insolvent. 
Had  acquired  his  knowledge  on  that  point  since  their  adjudi- 
cation of  bankruptcy ;  knew  nothing  of  their  assets  and  lia- 
bilities. Did  not  know  what  Rondeau  &  Company's  inten- 
tion was  in  making  the  mortgages,  but  believed,  from  all  he 
has  heard,  that  it  was  honorable  and  fair,  and  without  any  in- 
tention of  fraud.  Was  informed,  and  believed,  that  said  Kyle 
had  no  knowledge  of  Rondeau  &  Company's  insolvency  at 
the  time  or  before  the  making  of  the  mortgages.  Had  no  sus- 
picion at  the  time  the  papers  were  transferred  to  him  of  any 
nn&irness,  and  believed  then  that  they  were  bona  fide  and  all 
right.  Would  not  have  bought  the  papers  if  he  had  had  any 
suspicion  of  a  law  suit.  Admitted  that  the  mortgages  wete 
executed  within  one  month  before  the  filing  of  the  petition  in 
bankruptcy,  but  denied  the  charge  that  Kyle  had  reasonable 
cause  to  believe  them  to  be  insolvent,  etc.,  and  denied  any 
knowledge  on  his  part,  of  any  fraud,  etc. 

The  answer  was  supported  by  the  affidavit  of  J.  C.  Kyle, 
who  deposed  that  Rondeau  &  Company  and  Mrs.  A.  H.  Sells 
did  make  and  execute  the  note  and  mortgages  as  alleged  in 
the  bill  to  him,  on  or  about  the  18th  day  of  February,  1871 ; 
that  the  consileration  was  $8,000  00,  paid  then  and  there  to 
said  Rondeau  &  Company  by  deponent.  Deponent  had  pre- 
viously loaned  various  sums  of  money  to  Rondeau  &  Com- 
pany, which  had  all  been  repaid ;  that  he  was  satisfied  of  Ron- 
deau &  Company's  solvency  at  the  time,  and  previously,  and 
bad  no  reason  to  apprehend  that  they  were  not  so ;  that  he  had 
no  fraudulent  intent,  and  believes  that  Rondeau  &  Company 
had  none,  but  that  the  whole  transaction  was  in  entire  good 
faith ;  that  he  did  transfer  them  to  Paul  Jones,  Sr.,  and  told 
said  Jones,  at  and  before  the  transfer,  that  the  note  and  mort- 
gages were  bona  fide,  and  that  there  was  not  the  least  founda- 
tion for  a  suspicion  of  their  validity. 
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The  cash  book  of  Rondeau  &  Company  was  introduced  by 
complainants  and  showed  an  entry  of  $8,000  00,  cash  received 
from  J.  C.  Kyle  on  the  17th  of  February,  1871,  and  that  a  lit- 
tie  over  $4,000  00  of  that  money  was  drawn  out  of  the  firm  as- 
sets and  charged  to  the  individual  account  of  the  members  of 
the  firm,  and  nearly  all  the  balance  of  the  $8,000  00  was  used 
in  defraying  their  current  expenses,  and  not  in  paying  their 
preexisting  debts,  and  none  was  paid  to  the  complainants  in 
this  bill. 

Complainants  also  introduced  the  return  of  Rondeau  &  Com- 
pany in  bankruptcy,  sworn  to  by  W.  A.  O.  Rondeau,  showing 
that  the  indebtedness  of  the  firm  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy  was  $35,696  82,  not  including  the  debt 
owed  to  Kyle,  and  the  individual  indebtedness  of  Rondeau, 
$7,819  80,  and  showing  their  assets,  not  including  the  prop- 
erty mortgaged  to  Kyle,  and  some  open  accounts  stated  to 
h&ve  been  almost  worthless,  to  be  $650  00,  and  also  showing 
that  they  owed  J.  C.  Kyle  $8,000  00,  secured  by  mortgage. 

The  Chancellor  refused  the  injunction,  and  complainants 
excepted. 

D.  F.  &.  W.  R.  Hammond;  B.  H.  Hill  &  Son,  for  plain- 
tiffs in  error. 

1.  We  think  the  record  shows:  1st.  Rondeau  &  Com- 
pany's insolvency  at  the  time  of  the  execution  of  the  mort- 
gages, and  that  they  did  it  in  contemplation  of  bankruptcy  and 
insolvency.  2d.  That  Kyle,  the  mortgagee,  knew  they  were 
insolvent  at  the  time,  and  had  reasonable  cause  to  believe  that 
they  were  acting  in  contemplation  of  bankruptcy  and  insol- 
vency. 3d.  That  Kyle  had  reasonable  cause  to  believe  that 
Rondeau  &  Company  executed  these  mortgages  in  order  to 
prevent  their  property  from  coming  to  their  assignee  in  bank- 
ruptcy, and  to  prevent  the  same  from  being  distributed  under 
the  Act,  etc.  "  Reasonable  cause  means  a  state  of  facts  or 
circumstances  which  would  lead  any  prudent  man  to  make 
inquiries:"  Bump  on  B.,  405,  456;  in  re  Wright,  2  B.  R., 
155 ;  in  re  Arnold,  2  B.  R.,  61 ;  White  vs.  Raftery,  3  B.  R., 
63;  IB.  R.,  146. 
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2.  Complainants  have  the  right  as  purchasers  at  assignee's 
sale  to  have  the  mortgages  delivered  up  and  canceled  if  they 
are  void.  They  have  purchased  the  interests  and  rights  of 
the  creditors  of  Rondeau  &  Company :  Williams  vs.  Ver- 
meule,  4  Sand.  Ch.,  388 ;  Seaman  vs.  Stoughton,  3  Barb  Ch., 
348;  Dodge  t?«.  Shelton,  6  Hill,  9;  Dwinel  vs.  Perley,  32 
Maine,  197. 

3.  The  mortgages  are  void  as  to  creditors:  Code,  1942; 
Fl.  vs.  T.,  6  Ga.,  110. 

4.  If  they  were  void,  the  transfer  to  Jones  could  not  vital- 
ize them.  The  assignee  of  a  mortgage  takes  it  subject  to  all 
the  equities  it  was  subject  to  in  the  hands  of  the  mortgagee: 
2  Story's  Eq.  Jur.,  1018  (d);  Guerry  vs.  Ferryman,  6  Ga., 
123;  12  Mass.,  197;  13  Mass.,  205;  3  Story's  Reports,  365. 

E.  F.  HoGE ;  R.  S.  Jeffries,  for  defendants. 

1.  Tt  was  not  necessary  to  prove  the  note  and  mortgage  in 
the  Bankrupt  Court.  The  State  Court  has  concurrent  juris- 
diction with  the  United  States  Court  in  this  case.  The  rights 
of  the  State  Court  are  not  extinguished,  inasmuch  as  the  ju- 
risdiction of  the  United  States  Court  is  not  exclusive:  Jones 
vs.  Lellyett,  39  Ga.,  64;  Bump  on  Bankruptcy,  Ed.  1873,  p. 
198  ;  Woolfork  vs.  Murray,  44  Ga.,  123;  Clark  t?*.  Bennin- 
ger,  3  B.  R.,  129;  Clifton  vs.  Foster,  3  B.  R.,  162;  in  re 
Hugh  Campbell,  American  Law  Times,  volume  1,  Bankrupt 
R.,  p.  30. 

2.  The  assignee  may  sell  the  property  of  the  bankrupt, 
subject  to  the  lien  of  a  secured  creditor.  In  that  case  the  se- 
cured creditor  may  prove  his  claim  or  not,  as  he  chooses : 
Bump  on  Bankruptcy,  Ed.  1873,  p.  85  ;  Gazzam  on  Bank- 
ruptcy, foot  note,  page  212 ;  in  re  Sampson  et  al.,  4  B.  R,,  1, 

3.  The  Bankrupt  Act  does  not  prohibit  a  person  from 
loaning  money  at  legal  rates  to  one  whom  he  has  reason  to  be- 
lieve to  be  insolvent,  and  taking  security  for  such  a  loan,  pro- 
vided it  be  made  bona  fide,  and  without  intent  to  defraud 
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creditors  or  defeat  Bankrupt  Act.  This  loan  was  bona  fide, 
Tliis  mortgagee  was  not  a  creditor,  nor  did  he  have  any  claim 
against  Rondeau  &  Company,  nor  was  he  under  any  liability 
for  Rondeau  &  Company.  It  was  not  contrary  to  section  35, 
Bankrupt  Act:  Darby's  Trustees  vs.  Boatman's  Savings 
Bank,  American  Law  Times,  volume  4,  Bankrupt  R.,  page 
117. 

4.  There  is  nothing  in  the  Banknipt  Act  which  forbids  se- 
curity being  taken  by  mortgage,  when  there  is  a  present  pass- 
ing interest  equivalent  to  the  thing  secured.  Evidence  pro- 
duced in  exhibit  by  plaintiff  in  error  shows  that  $8,000  00 
did  pass  from  Kyle.  The  evidence  shows  no  intention  of 
fi'aud  on  part  of  mortgagee:  Gazzam  on  Bankruptcy,  pp.  81, 
98;  Section  14  United  States  Bankrupt  Act 

(11.) 

1.  Question  is  at  issue  between  a  bona  fide  purchaser  of  a 
note  and  mortgage  before  maturity,  without  notice,  and  pur- 
chasers at  an  assignee's  sale,  with  notice,  of  the  incumbrance. 
This  property  was  fully  administered  by  judical  process  from 
Bankrupt  Court.  The  assignee  petitioned  to  sell,  free  from 
incumbrances,  but  the  petition  was  not  granted.  The  pro- 
perty w^as  ordered  to  be  sold  subject  to  incumbrances,  and 
was  so  sold,  with  notice  to  the  world  of  the  incumbrances. 
The  object  of  selling  was  to  get  all  over  the  amount  of  the  in- 
cumbrance. The  purchaser  bought,  at  the  assignee's  sale, 
simply  the  bankrupt's  and  general  creditors'  interest,  leaving 
the  lien  of  secured  creditors  undisturbed.  They  are  now 
seeking  for  an  interest  never  purchased.  Seeking  to  defeat  a 
right  which  they  have  acknowledged.  Supreme  Court  must 
presume  that  the  judgment  of  Bankrupt  Court  commanding 
assignee  to  sell  subject  to  liens  was  correct.  The  assignee  has 
done  all  that  the  bankrupt  law  requires.  lie  has  secured  the 
secured  creditors  by  acknowledging  their  liens,  and  he  has 
sold  surplus  to  satisfy  general  creditors.  Hence,  there  has 
been  a  complete  administration  of  the  bankrupt  law.  The 
purchasers  are  estopped  from  denying  the  validity  of  the  liens. 
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because  it  was  a  judgment  of  the  United  States  Court,  that  it 
was  subject  to  incumbrances,  and  purchasers  bought,  acknowl- 
edging the  incumbrances:  Rump  on  Bankruptcy,  edition 
1873,  p,  150. 

2.  Paul  Jones  is  a  bona  fide  transferee  before  maturity,  and 
without  notice,  and  is,  for  ihat  reason,  protected:  Irwin's  Re- 
vised Code,  section  2743;  Beall  V8.  HarroJd,  N.  B.  Register, 
volume  7,  page  400. 

3d.  The  procurement  by  fraud  must  be  brought  home  to  the 
tranferee  in  order  to  render  the  note  and  mortgage  void. 
There  is  no  evidence  going  to  show  that  Paul  Jones  partici* 
pated  in  the  fraud.  Fraud  in  the  procurement,  as  specified 
in  the  Georgia  Code,  means  fraud  in  the  procurement  by 
holder  thereof:  Roberson  vs,  Vason,  37  Gra.,  66, 

4th.  The  debt  or  note  of  the  debtor  is  the  principal,  the 
mortgage  is  the  collateral,  or  incident.  Transferee  having 
the  note,  necessarily  carries  the  mortgage  and  rights  thereto: 
Roberts  vs,  Mansfield,  32  Gra.,  228 ;  Welborn  vs.  Williams, 
9  Ibid.y  86;  Jervis  vs.  Smith,  Nat.  B.  R.,  vol.  3,  p.  147; 
Bump  on  Bankruptcy,  edition  1873,  page  433. 

6th.  There  is  no  evidence  in  this  bill  showing  that  Paul 
Jones  is  not  a  bona  fide  transferee,  except  the  affidavit  of 
Hammond,  (the  plaintiflTs  attorney,)  founded  on  the  informa- 
tion of  others.  His  evidence  is  insufficient.  The  allegation 
must  be  direct  and  positive  before  an  injunction  can  be 
granted:  Jones  t?».  M.  &  B.  R.  R.  39  Ga.,  138  ;  Irwin's  Re- 
vised Code,  3037. 

McCay,  Judge. 

1.  We  are  not  prepared  to  say  tliat  the  purchaser  at  the 
assignee's  sale  cannot  set  up  that  the  mortgage  is  fraudulent. 
True,  there  are  cases  that  way :  34  New  Hampshire,  102 ;  98 
Massachusetts,  305;  32  Maine,  197.  But  there  are  cases  con- 
tra: Williams  t?*.  Varnneli,  4  Sand's  (N.  Y.)  Chancery,  388; 
Seaman  t^.  Slaughton,  3  Barbour  Chan.  R.,  348 ;  Dodge  vs. 
Shelton,  6  Hill,  9. 

On  principle,  it  would  seem  that  the  right  of  the  purchaser 
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turns  on  whether  the  assignee  has  affirmed  the  sale  or  mort- 
gage. Without  question,  if  he  has  done  this,  the  purchaser 
would  be  estopped.  The  assignee  may  unquestionably  affirm 
the  fraud.  That  is,  he  may  say  "true  the  deed  or  mortgage 
is  a  fraud  on  the  law,  but  if  the  vendee  will  pay  the  money 
to  me  I  will  let  the  sale  stand,''  And  the  real  question,  in 
principle,  would  be,  has  the  assignee  done  this  in  fact?  Or 
has  he  done  it  in  effect  by  so  acting  as  to  induce  the  pur- 
chaser at  his  sale  to  suppose  that  he  has  affirmed  the  sale  or 
mortgage,  by  the  bankrupt?  We  do  not  think  this  is  done 
by  the  simple  sale,  under  an  order  to  sell  subject  to  incum- 
brances generally.  The  deed,  in  98  Massachusetts,  definitely 
mentioned  the  specific  mortgages,  and  the  land  was  sold  sub- 
ject to  them.  Here  is  no  specification.  The  order  is  to  sell 
subject  to  incumbrances.  What  incumbrances?  Any  that 
anybody  may  have,  legal  or  illegal,  void  or  not  void,  fraudu- 
lent or  not  fraudulent?  This  seems  to  us  absurd.  The  or- 
der of  the  register  to  sell  subject  to  incumbrances  must  be 
taken  to  mean  subject  to  legal  incumbrances.  It  is  not  at  all 
in  the  nature  of  a  judgment  that  any  particular  incumbrance 
is  a  valid  one,  and,  in  our  judgment,  it  is  giving  it  a  very  im- 
proper scope  to  say  so.  The  purchaser  buys  the  title  of  the 
assignee.  He  is  the  agent  of  both  the  bankrupt  and  the 
creditors,  and  we  think  the  purchaser  buys  all  their  rights. 
If  they  have  intentionally  and  for  a  consideration,  affirmed  the 
mortgage,  as  a  matter  of  course,  they,  having  no  further  rights, 
the  purchaser  would  get  no  rights  to  attack  it.  But  it  seems 
to  us  that  a  mere  failure,  perhaps  because  they  did  not  know 
of  the  fraud,  to  attack  it,  is  no  affirmance. 

2.  But,  we  think  the  facts  in  this  record  show  that  Jones  is 
an  innocent  purchaser.  There  is  no  proof  that  he  is  not,  and 
his  answer  is  positive.  As  to  the  fact,  therefore,  we  think 
the  Judge  was  bound  so  to  think ;  nor  is  there  constimctive 
notice,  Jones  was  no  party  to  the  proceedings  in  bankruptcy, 
nor  was  this  mortgage  in  question  there.  The  creditors  might 
have  attacked  it,  or  Kyle  might  have  proven  his  debt.  It 
appears  that  he  did  not.     At  any  rate,  this  land  was  sold  be- 
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fore  Jones  purchased.  Even  the  right  to  attack  it  in  bank- 
ruptcy had  passed  away  and  been  dismissed  before  Jones  pur- 
chased. There  was,  at  the  time,  no  lis  pendens  involving  the 
validity  of  the  mortgage.  That  question  had  been  turned 
over  to  the  purchaser,  so  that  Jones  bought  without  notice, 
express  or  constructive.  But  it  is  said  this  mortgage,  if  in 
violation  of  the  bankrupt  law,  is  void  for  fraud.  All  fraudu- 
lent deeds  and  acts  are  void.  But  nothing  is  better  settled 
than  that  this  kind  of  fraud  cannot  be  set  up  against  an  in- 
nocent purchaser,  one  who  does  not  know  of  the  fraud :  Ir- 
win's Revised  Code,  1942;  8  Georgia,  21  A,  T  Ibid,,  534; 
Bond  va.  Harrold,  N.  B.  Register,  vol.  7,  page  100 ;  Irwin's 
Revised  Code,  2743 ;  37  Georgia,  66.  Nor  is  it  true  that 
the  assignee  of  a  mortgage  is  always  open  to  the  equities  be- 
tween the  parties.  This  is  true  of  all  choses  in  action,  except 
n^otiable  securities :  Revised  Code,  section  2218.  But  un- 
der our  law,  "all  bonds,  specialties,  or  other  contract  in 
writing  for  the  payment  of  money,  or  any  article  of  property, 
are  negotiable  by  indorsement  or  written  assignment  :^^  Re- 
vised Code,  section  2734.  True,  a  mortgage  is  not  exactly 
"  for  the  payment  of  money  ;"  but  it  is  not  a  title.  In  this 
State  it  is  only  a  ^^  security  for  a  debt"  It  is  generally  to  the 
mortgagee  and  his  assigns,  and  as  this  Court  has  held,  more 
than  once,  the  transfer  of  the  note,  with  nothing  more,  passes 
the  mortgage :  32  Georgia,  228,  9  Ibid,  86.  But  in  this 
case  there  was  a  special  assignment.  We  think,  for  these 
reasons,  the  Court  was  right  in  refusing  the  injunction. 
Judgment  affirmed. 


Thomas  J.  Johnson,  plain tiflP  in  error,  vs.  James  S.  Sims, 
defendant  in  error. 

I.  On  the  trial  of  an  action  brought  upon  a  promissory  note,  the  Court 
charged  the  jury  that  the  note,  upon  its  face,  was  a  promise  uncondi- 
tional to  pay  the  principal  and  interest  appearing  to  be  due  thereon, 
and  that  parol  evidence  to  show  that  the  interest  was  not  to  be  paid  at 
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all  events,  but  was  to  depend  on  the  profits  of  an  uncertain  partner- 
Mp  speculation,  should  be  of  a  satisfactory  character,  or  strong  enough 
to  overturn,  in  the  minds  of  the  jury,  the  prima  facie  evidence  of  the 
original  contract  as  furnished  by  the  writing : 

Heldf  That  this  was  not  an  expression  of  opinion  by  the  Court  as  to 
facts  which  had  been  proven,  so  as  to  be  error,  under  section  3183  of 
Irwin's  Revised  Code. 

2.  There  was  direct  evidence  as  to  the  specific  amount  found  by  the  ver- 
dict, and  the  testimony  furnishes  data  from  which  a  fair  and  reasona- 
ble calculation  can  be  made  to  su^^lain  it. 

New  trial.  Charge  of  Court.  Before  Judge  Harvey. 
Floyd  Superior  Court.     July  Adjourned  Term,  1872. 

Sims  brought  complaint  against  Johnson  on  a  due  bill, 
dated  October  11th,  1865,  signed  by  L.  B.  Reed  and  defend- 
ant, payable  to  James  S.  Sims,  or  bearer,  for  $390  23  in  gold. 
The  declaration  stated  that  Reed  was  a  non-resident  of  the 
State.  No  process  was  prayed  as  against  him.  The  defend- 
ant pleaded  the  general  issue  and  payment. 

The  defense  sought  to  be  established  by  the  evidence  was 
that  Sims,  Reed  and  Johnson  formed  a  copartnership  for  the 
purchase  and  sale  of  cotton.  Sims  was  to  advance  all  the 
money,  to  have  one-half  the  profits,  or  to  bear  one-half  the 
losses.  Reed  and  Johnson  were  to  give  their  notes  for  one- 
half  the  amount  advanced.  The  due  bill  sued  on  was  given 
in  this  way.  That  losses  accrued  on  the  transactions  had;  that 
a  final  settlement  had  been  made  between  the  parties  on  Feb- 
ruary 26th,  1868,  in  which  the  balance  due  Sims  had  been 
paid  him. 

The  evidence  was  very  conflicting.  Sims  contended  that 
a  partnership  was  not  intended,  though,  by  operation  of  law, 
one  may  have  been  actually  formed.  He  simply  made  an 
advance  of  money  in  gold,  as  a  loan,  to  Reed  and  Johnson, 
they  agreeing  to  allow  him  one-half  the  profits  of  their  opera- 
tions in  the  purchase  and  sale  of  cotton,  and  he  agreeing  to 
share  one-half  the  losses.  No  final  settlement  was  ever  made, 
but  upon  such  settlement  there  would  be  found  to  be  due  the 
amount  of  the  aforesaid  due  bill. 
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Reed  testified  that  Sims  was  to  furnish  all  the  money  free 
of  interest. 

The  voluminous  testimony  is  omitted,  as  it  embraces  noth- 
ing that  will  tend  to  illustrate  any  principle  of  law  enunciated 
in  the  decision. 

The  Court  charged  the  jury  as  follows:  '^The  note  sued 
upon,  on  its  face,  is  a  promise  unconditional  to  pay  the  prin- 
cipal and  legal  interest  appearing  to  be  due  thereon,  and  if 
parol  or  verbal  testimony  is  relied  on  to  overturn  the  prima 
fade  evidence  of  the  original  contract  furnished  by  the  writ- 
ing, to  show,  for  instance,  that  the  interest  was  not  intended 
to  be  paid  at  all  events,  but  was  to  depend  on  the  profits  of 
an  uncertain  partnership  speculation :  I  say,  for  us  to  substi- 
tute parol  evidence  for  the  writing  in  such  a  case,  the  parol 
evidence  should  be  of  a  satisfactory  character,  or  strong  enough 
to  overturn,  in  the  minds  of  the  jury,  the  prima  facie  evi- 
dence of  the  original  contract  as  furnished  by  the  writing. 
But  if  the  admissions  or  acts  of  both  parties,  or  other  evidence 
to  your  minds  suflBcient,  satisfy  you  that  such  was  the  real 
contract,  intention  and  understanding  of  the  parties,  you  may 
80  find.'' 

The  jury  found  a  verdict  for  the  plaintiff  for  $297  00,  with 
interest  from  February  26th,  1868,  the  date  of  the  last  settle- 
ment set  up  in  the  plea.  The  defendant  moved  for  a  new 
trial,  because  of  error  in  the  charge  aforesaid,  and  because  the 
verdict  was  contrary  to  the  law  and  the  evidence.  The  mo- 
tion was  overruled,  and  the  defendant  excepted. 

C.  RowELL,  for  plaintiff  in  error. 

DuNLAP  Scott  ;  W.  G.  Johnson,  for  defendant. 

Trippe,  Judge. 

1.  The  charge  of  the  Court  to  the  jury,  as  given  in  the 

fifth  ground  of  the  motion  for  a  new  trial,  does  not  violate 

the  rule  prescribed  in  section  3183  of  Irwin's  Revised  Code. 

It  only  recites  a  clear  legal  principle.    The  note  sued  on  was 

Vol.  u  9. 
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an  unconditional  promise  to  pay  the  principal  and  interest 
mentioned ;  and  this  could  not  be,  and  was  not  denied,  either 
as  a  fact,  or  a  correct  statement  of  a  legal  truth.  The  Court 
did  not  assume  before  the  jury  what  was  or  was  not  proven. 
The  charge  only  gives  what,  in  law,  the  note  was,  that  is, 
construed  a  written  instrument,  which  was  in  evidence,  and 
which  it  was  the  duty  of  the  Court  to  do,  if,  indeed,  there 
was  any  necessity  for  a  construction  of  this  one.  The  charge, 
so  far  as  it  pertains  to  what  parol  evidence  should  be,  to  show 
that  the  interest  was  only  to  be  contingently  paid,  when  all  is 
taken  together,  could  have  done  no  damage  to  the  defendant ; 
nor  did  it  do  violence  to  any  legal  rule.  It  was,  in  sub- 
stance, that  it  sh6uld  be  of  a  satisfactory  character,  or  strong 
enough  to  overcome  the  prima  facie  evidence  furnished  by  the 
written  contract.  The  defendant  surely  could  not  object  to 
the  note  being  styled  prima  fax^ie  evidence.  It  was,  in  truth, 
something  more  than  that.  The  Court  also  immediately 
added :  "  But  if  the  admissions  or  acts  of  both  parties,  or  other 
evidence  to  your  minds  sufficient,  satisfy  you  that  such  was 
the  real  contract,  intention  and  understanding  of  the  parties, 
you  may  so  find."  This  was  certainly  giving  sufficient  lati- 
tude to  the  jury. 

2.  There  is  direct  and  positive  evidence  to  the  specific 
amount  found  by  the  verdict,  and  also  sufficient  data  proveu 
from  which  a  calculation  can  be  easily  made  to  sustain  it;  and 
of  all  this  the  jury  were  to  determine. 

Judgment  affirmed. 


^^^0/    J.  P.  Graves,  plaintiflP  in  error,  vs.  N.  &  A.  F.  Tift,  de- 
fendants in  error. 

1.  The  County  Court  Act  of  January  19th,  1872,  is  a  general  law  of  the 
State,  except  as  therein  specially  excepted  ;  and  the  Act  of  August 
24th,  1872,  establishing  a  County  Court  in  the  counties  of  Dougherty 
and  Lee,  only  repeals  the  Act  of  19th  January,  1872,  so  far  as  it  is  in- 
consistent therewith. 
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2.  Under  the  general  law  of  January  19th,  1872,  the  Judge  of  the  County 
Court  has  authority  to  issue  distress  warrants  and  there  is  nothing  in 
the  Act  organizing  a  County  Court  for  Dougherty  county,  inconsistent 
with  sach  an  authority  in  the  County  Judge  of  that  county,  so  that  he 
also  has  authority  to  issue  distress  warrants. 

8.  Where  a  levy  under  an  illegal  distress  warrant  is  dismissed,  the  Court 
has  no  authority  to  retain  the  case  until  a  new  warrant  can  be  issued. 
(R.) 

4.  Where  a  bill  of  exceptions  is  filed  to  proceedings  had  upon  the  trial  of 
a  claim  case,  the  defendants  in  Ji,  fa,  are  not  necessary  parties  :  See 
end  of  report  (R.) 

County  Court  Distress  warrant.  Construction  of  stat- 
utes. Before  Judge  Strozer.  DougI»erty  Superior  Court. 
April  Term,  1873. 

Graves  sued  out  a  distress  warrant  against  F.  R.  Roberts 
and  W.  S.  Davis  for  $500  10,  and  had  the  same  levied  on 
five  bales  of  cotton  as  the  property  of  the  defendants.  The 
affidavit  was  made  before  Honorable  David  H.  Pope,  the 
Judge  of  the  County  Court  of  Dougherty  county,  and  the 
warrant  was  issued  by  the  same  officer.  The  property  levied 
on  was  claimed  by  N,  &  A.  F.  Tift.  Upon  the  trial  of  the 
issue  thus  formed,  the  claimants  moved  to  dismiss  the  warrant 
and  the  levy  on  account  of  the  want  of  authority  in  the 
County  Judge  to  issue  Such  process.  The  motion  was  sus- 
tained, and  the  plaintiff  excepted. 

When  this  case  was  called,  a  motion  was  made  by  counsel 
for  defendants  to  dismiss  the  writ  of  error,  upon  the  ground 
that  the  defendants  in  execution  were  not  made  parties  to  the 
bill  of  exceptions.  The  motion  was  overruled  and  the  prin- 
ciple embraced  in  the  fourth  head-note  enunciated. 

T.  R.  Lyon;  Warren  &  Ely,  for  plaintiff  in  error. 
HxNES  &  HoBBS,  for  defendants. 

McCay,  Judge. 

This  case  is  controlled  by  the  decision  we  made  in  Patillo 
V8,  State  last  week.  The  Act  of  19th  January,  1872,  ex- 
pressly authorizes  the  Judge  of  the  County  Court  to  issue 
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distress  warrants,  and  there  is  nothing  in  the  County  Court 
Act  for  Dougherty,  passed  in  August,  1872,  inconsistent  with 
the  general  law  on  this  subject.  The  Act  of  January  19th, 
1872,  is  a  general  law  for  the  State,  except  as  to  the  counties 
excepted.  Dougherty  is  not  one  of  them.  The  failure  or 
refusal  of  the  grand  jury  to  authorize  the  appointment  of  a 
Judge  does  not  aflPect  the  operation  of  the  law  in  that  county, 
whenever  a  Judge  is  otherwise  legally  appointed.  The  gen- 
eral law,  when  not  inconsistent  with  the  Act  of  August,  1872, 
regulates  the  powers  and  duties  of  the  County  Judge  of 
Dougherty,  as  well  as  the  Judges  of  other  County  Courts. 
Kor  is  there  anything  in  the  argument  that  County  Courts 
are  abolished  by  the  Constitution  of  1868.  The  County 
Courts  *'then  existing,"  were  abolished;  but  by  section  1st 
of  Article  5th,  of  the  same  Constitution,  the  Legislature  is 
authorized  to  establish  other  Courts. 

We  do  not  think  the  request  to  the  Judge  to  retain  the  case 
until  a  new  distress  warrant  would  issue,  was  at  all  proper. 
If  the  warrant  was  illegal,  the  levy  was  void.  A  new  levy 
would  have  to  be  made.  The  property  was  not  in  the  hands 
of  the  Court.  There  is  no  analogy  between  this  case  and  a 
case  where  the  money  was  in  Court  for  distribution. 

Judgment  reversed. 


George  P.  Burnett  et  a?.,  plaintiffs  in  error,  vs.  Adolphus 
E.  Ross,  administrator,  defendant  in  error. 

Where  the  verdict  of  the  jury  does  substantial  justice  between  the  par- 
ties, and  no  error  of  law  has  been  committed,  the  discretion  of  the 
Supreme  Court  refusing  a  new  trial  will  not  be  interferred  with. 

New  trial.   Before  Judge  Harvey.    Floyd  Superior  Court. 
July  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Smith  &  Branham,  for  plaintiflfe  in  error. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  125 

Burnett  et  al.  vs,  Ross. 

Printup  &  FoucHE,  for  defendant. 
Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants  on 
a  promissory  note,  for  the  sum  of  $25,161  00,  dated  4th  Feb- 
ruary, 1863,  payable  in  current  funds,  two  years  afterdate, 
with  interest  from  date.  There  were  two  credits  on  the  note, 
amounting  to  ^16,300  00.  On  the  trial  the  jury  found  a  ver- 
dict for  the  plaintiff,  for  the  sum  of  $1,672  00.  A  motion 
was  made  for  a  new  trial,  which  was  overruled,  and  the  de- 
fendants excepted 

This  was  a  Confederate  contract,  and  the  main  question  in 
controversy  between  the  parties  at  the  trial,  was  whether  a 
payment  made  by  the  defendants  about  the  1st  of  April,  1865, 
to  the  plaintiff,  of  $3,700  00  in  Confederate  money,  but  not 
credited  on  the  note,  was  received  by  the  plaintiff  at  its  nom- 
inal value,  or  whether  it  was  received  to  be  credited  on  the 
note  at  its  gold  value.  The  original  plaintiff  was  dead  at  the 
trial,  and  his  administrator  was  made  a  party.  The  note  was 
given  for  land  proved  to  be  worth  $15,000  00  or  $16,000  00 
in  good  money ;  one  witness  proved  that  the  land  was  worth 
more.  There  was  evidence  before  the  jury,  admitted  without 
objection,  going  to  show  that  the  plaintiff  reeeived  the  Con- 
federate money  to  be  credited  on  the  note  only  for  what  it  was 
worth.  There  is  sufficient  evidence  in  the  record  to  author- 
ize the  charge  of  the  Court  to  the  jury  in  relation  to  that 
point  in  the  case.  In  looking  through  the  record,  we  are  of 
the  opinion  that  the  verdict  of  the  jury  did  substantial  justice 
between  the  parties,  at  least  the  defendants  have  no  right  to 
complain  of  it.  There  was  no  error  in  overruling  the  motion, 
for  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Solomon  McCoy,  plaintiff  in  error,  vs.  John  H.  Wily, 
defendant  in  error. 

The  evidence  for  the  plaintiff  in  this  case  is  deficient^  in  that  it  fails  to 
show  that  the  mule  was  afflicted  with  the  disease  of  which  it  died  at 
the  time  of  the  warranty,  and  it  was  no  abuse  of  the  discretion  of  the 
Judge  to  refuse  to  grant  a  new  trial. 

New  trial.  Warranty.  Before  Judge  Hopkins.  Fulton 
Superior  Court     October  Term,  1872. 

McKoy  brought  assumpsit  against  Wily  fo;:  $500  00,  his 
declaration  making  the  following  case : 

On  August  15th,  1870,  the  plaintiff  exchanged  a  horse,  of 
the  value  of  $125  00,  with  the  defendant  for  a  mule,  which, 
if  sound,  would  have  been  of  the  same  value.  The  defendant 
warranted  said  mule  as  sound.  But  the  mule,  at  the  time  of 
said  exchange,  was  suffering  with  the  disease  known  as  the 
glanders,  of  which  she  subsequently  died.  She  was  entirely 
useless  to  the  plaintiff,  and  caused  him  an  expense  of  $50  00. 
In  addition,  the  plaintiff  has  been  damaged  by  said  disease 
having  been  communicated  to  a  horse  belonging  to  him,  which 
has  also  thereby  been  rendered  valueless. 

The  defendant  pleaded  not  guilty. 

The  evidence  was  substantially  as  follows :  On  Saturday 
evening,  about  the  time  specified  in  the  declaration,  the  ex- 
change was  made.  The  defendant  repeated  several  times  that 
"  the  mule  was  sound  as  a  dollar,*'  and  that  the  plaintiff  *^need 
not  doubt  it/'  On  the  Monday  morning  after  the  trade,  the 
plaintiff  hitched  the  mule  to  a  wagon  and  drove  her  about 
fifty  yards,  when  she  gave  out.  She  was  never  afterwards 
able  to  work.  On  the  10th  and  20th  of  September,  1870, 
plaintiff  exhibited  said  animal  to  two  of  his  neighbors,  Jacob 
C.  New  and  Levi  Chenning,  who  were  acquainted  with  the 
diseases  and  value  of  horses.  New  and  Chenning  testified 
that  the  mule  had  the  glanders,  and  was  worthless.  She  died 
five  or  six  weeks  after  the  trade.  At  the  time  of  the  exchange 
the  defendant  told  the  plaintiff  that  he  had  lost  a  mule  a  few 
days  before,  but  did  not  know  of  what  disease  he  died. 
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Evidence  was  introduced  as  to  the  value  of  the  horse  un- 
necessary here  to  be  set  forth. 

The  jury  returned  a  verdict  for  the  defendant.  Plaintiff 
moved  for  a  new  trial  because  the  verdict  was  contrary  to  the 
law  and  the  evidence.  The  motion  was  overruled,  and  the 
plaintiff  excepted. 

Hill  &  Candler,  for  plaintiff  in  error. 

Peeples  &  Howell,  for  defendant. 

McCay,  Judge. 

We  cannot  say  that  the  verdict  in  this  case  is  so  contrary 
to  the  evidence  as  to  justify  this  Court  in  overruling  the  judg- 
ment of  the  Judge  of  the  Superior  Court  refusing  a  new  trial. 
We  incline  to  think  the  plaintiff  had  a  better  case  than  his 
evidence  presents.  But  as  it  stands,  his  proof  is  not  such  as 
to  require  a  verdict.  The  mule  could  hardly  be  so  completely 
worthless  on  Monday,  without  the  witness  noticing  some  de- 
fect on  Saturday,  unless  something  intervened  on  Sunday. 
The  two  witnesses  who  testified  to  the  mule  having  the  glan- 
ders, do  not,  as  they  tell  it,  fix  a  time  that  makes  it  necessary 
the  mule  should  have  been  diseased  at  the  trade.  There  is, 
therefore,  some  defect  in  the  evidence.  It  does  not  show  any- 
thing but  a  probabUUy  that  the  mule  was  diseased  at  the  time 
of  the  warranty.  Nor  is  that  probability  so  strong  as  to  force 
the  conviction  of  its  truth.  There  is  fair  room  to  suspect  that 
the  plaintiff  is  trying  to  put  upon  the  defendant  a  misfortune 
which  may,  in  fact,  have  been  wholly  his  own.  This  the  jury 
seem  to  have  thought,  and  whilst  it  is  possible  for  a  fair- 
minded  man  to  think  otherwise  from  the  testimony,  yet,  in 
our  opinion,  the  proof  is  open  to  this  view.  We  cannot, 
therefore,  under  the  established  rule,  undertake  to  reverse 
the  judgment  of  the  Court  refusing  a  new  trial. 

Judgment  affirmed. 
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*i8?t$      John  C.  Welch,  plaintiff  in  error,  vs.  The  State  of 
ill  888  Georgia,  defendant  in  error. 

Where,  upon  a  trial  had  upon  an  indictment  for  the  offense  of  murder, 
the  jury  return  a  verdict  finding  **  the  prisoner  guilty  of  manslaugh- 
ter/'  the  legal  effect  of  the  verdict  was  to  find  the  defendant  guilty  of 
the  highest  grade  of  manslaughter,  to- wit:  voluntary  manslaughter. 

Criminal  law.  Verdict.  Before  Judge  Knight.  Cobb 
Superior  Court.    January  Special  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision, 

"  George  N.  Lester;  John  O.  Gartrell,  for  plaintiff  in 

error. 

C.  J.  Wellborn,  Solicitor  General,  by  Z.  D.  Harrison 
for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder.  On 
the  first  trial  of  the  accusation,  the  jury  found  the  defendant 
guilty.  The  Court  below  granted  a  new  trial,  and  on  the 
second  trial,  the  jury  found  the  following  verdict:  "We,  the 
jury,  find  the  prisoner  guilty  of  manslaughter."  A  motion 
was  made  in  arrest  of  judgment,  on  the  ground  that  the  ver- 
dict of  the  jury  was  too  indefinite,  uncertain  and  illegal,  and 
is  so  contrary  to  law  that  no  legal  judgment  or  sentence  can 
be  pronounced  or  executed  upon  the  same;  which  motion  was 
overruled,  and  the  defendant  excepted. 

There  are  two  grades  of  manslaughter,  as  defined  by  our 
Code :  Voluntary  manslaughter,  upon  a  sudden  heat  of  pas- 
sion ;  involuntary  manslaughter,  in  the  commission  of  an  un- 
lawful act,  or  a  lawful  act,  without  due  caution  and  circum- 
spection. The  punishment  of  voluntary  manslaughter,  and 
the  punishment  of  involuntary  manslaughter  in  the  commis- 
sion of  an  unlawful  act,  and  the  punishment  of  involuntary 
manslaughter  in  the  commission  or  performance  of  a  lawful 
act,  where  there  has  not  been  observed  necessary  discretion 
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and  caution,  is  different  in  each  of  the  grades  enumerated. 
In  the  case  of  voluntary  manslaughter  there  is  an  intention 
to  kill.  In  cases  of  involuntary  manslaughter  the  intention 
to  kill  is  wanting.  What  is  the  1^1  effect  of  the  verdict  of 
manslaughter -in  this  case?  In  our  judgment,  the  legal  effect 
of  the  verdict  was  to  find  the  defendant  guilty  of  the  highest 
grade  of  manslaughter,  to-wit :  voluntary  manslaughter.  Ver- 
dicts are  to  have  a  reasonable  intendment,  and  are  to  receive 
a  reasonable  construction,  and  are  not  to  be  avoided  unless 
from  necessity :  Code,  sec.  3503. 

The  defendant  was  charged  with  the  offense  of  murder. 
The  jury  found  him  guilty  of  the  second  grade  of  homicide, 
but  did  not  intend  to  find  that  the  killing  was  involuntary, 
and  without  intention  to  kill,  or  they  would  have  said  so  by 
their  verdict;  but,  on  the  contrary,  they  found  him  guilty  of 
manslaughter — ^that  is  to  say,  they  found  that  the  act  of  kill- 
ing was  voluntary  by  not  finding  the  defendant  guilty  of  in- 
voluntary manslaughter,  and  thereby  negative  the  idea  that 
the  killing  was  volwntary.  If  the  jury  had  found  the  defend- 
ant guilty  of  involuntary  manslaughter,  then  their  verdict 
should  have  specified  whether  it  was  in  the  commission  of  an 
unlawful  act,  or  in  the  commission  of  a  lawful  act,  without 
the  necessary  discretion  and  caution,  because  one  is  made  a 
felony,  and  punished  as  such,  but  the  other  is  not :  Code,  sees. 
4262,  4263. 

The  punishment  of  manslaughter,  other  than  involuntary 
manslaughter,  is  definitely  prescribed  by  the  Code,  and  when 
the  jury  found  the  defendant  guilty  of  manslaughter  without 
saying  it  was  involuntary,  the  l^gal  effect  and  intendment  of 
the  verdict  was  to  find  him  guilty  of  voluntary  manslaughter; 
otherwise,  the  verdict  could  not  receive  a  reasonable  construc- 
tion and  intendment.  There  are  but  two  general  grades  of 
manslaughter  recognized  by  the  Code :  voluntary,  and  invol- 
untary manslaughter,  and  as  tlie  jury  did  not  find  the  defend- 
ant guilty  of  involuntary  manslaughter,  the  l^al  presumption 
is,  that  they  intended  to  find  him  guilty  of  the  highest  grade 
of  that  offense,  and  the  Court  below  did  not  err  in  pronounc- 
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ing  its  judgment  therefor :  Bidlook  va.  The  Staie^  10  Georgia 
ReportSy  60;  Dean  vs.  The  State,  43  Ibid.,  218;  Long  va.  The 
State,  12  I  bid.,  293. 

Let  the  judgment  of  the  Court  below  be  aflBrmed. 


50    130  

108    gg 

50    130 

ilL-!i5       Martin  L.  Ruff  et  al  plaintiffs  in  error,  vs.  M.  M.  Phil- 
lips et  al.  defendants  in  error. 

1.  A  private  nuisance  may  be  abated  in  tbis  State,  under  tbe  provisions 
of  section  4028,  etc.,  of  the  Revised  Code,  provided  the  application  is 
made  by  the  party  injured. 

2.  The  petition  for  a  certiorari  is^an  ex  parte  proceeding,  and  if  the  pe- 
tition  shows  a  proper  case  for  the  writ  it  ought  to  be  granted.  It  is 
error  in  the  Judge  to  hear  contradictory  or  supplementary  statements 
from  the  defendant. 

8.  To  make  a  business  a  nuisance  it  must  be  such  to  people  of  ordinary 
nature  or  condition ;  it  is  not  sufficient  if  it  be  simply  offensive  to  deli- 
cate and  sensitive  organizations. 

4.  An  order  abating  a  nuisance  ought  not  to  exceed  the  necessity  of  the 
case,  and  if  it  do  this  it  should  be  set  aside. 

Nuisance.  Certiorari.  Before  Judge  Knight.  Cobb 
county.     At  Chambers.     February  14th,  1873. 

Martin  L.  Ruff,  John  R.  Winters  and  Milledge  G.  Whit- 
lock,  presented  their  petition  for  certiorari  to  the  Honorable 
N.  B.  Knight,  Judge  of  the  Blue  Ridge  Circuit,  making  the 
following  case : 

On  February  7th,  1873,  t4ere  came  on  to  be  heard  before 
the  President  and  Commissioners  of  the  town  of  Acworth  a 
certain  cause  in  which  M.  M,  Phillips,  Thomas  D.  Perker- 
son  and  John  Q.  Tanner  were  plaintiffs,  and  petitioners,  de- 
fendants, in  which  the  former  charged  that  a  warehouse  in 
the  town  of  Acworth,  used  by  petitioners  as  a  place  of  storage 
for  commercial  fertilizers,  was  a  nuisance  to  them.  Petition- 
ers moved  to  dismiss  said  case  upon  the  following  grounds, 
to-wit : 
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1st.  Because  the  nuisance  complained  of,  if  any,  was  a  pri- 
vate and  not  a  public  nuisance. 

2d,  Because  there  is  no  ordinance  of  the  town  of  Acworth 
making  said  depot  a  nuisance,  or  declaring  how  the  same  may 
be  abated  or  removed. 

The  motion  was  overruled  and  petitioners  excepted  upon 
each  of  the  grounds  aforesaid. 

The  evidence  showed  that  said  warehouse  was  near  the  right 
of  way  of  the  Western  and  Atlantic  Railroad  Company,  and 
about  one  hundred  and  fifty  yards  east  of  the  depot  in  the 
town  of  Acwoflh ;  that  on  one  side  of  said  warehouse  there 
was  a  double  railroad  track  and  a  wide  street,  and  on  the 
other  side  a  wide  street,  separating  it  from  any  other  house ; 
that  one  Joel  Chapman  resided  nearer  to  said  warehouse 
than  any  other  person ;  that  his  wife,  on  one  occasion,  since 
fertilizers  had  been  stored  in  said  warehouse,  was  troubled 
with  nausea,  and  had  lost  one  meal  therefrom ;  that  no  phy- 
sician was  called  in ;  that  his  wife  had  suffered  from  nausea 
before  said  fertilizers  had  been  thus  stored,  but  that,  in  his 
opinion,  in  this  instance,  the  nausea  was  caused  by  the  odor 
arising  from  the  fertilizers;  that  John  Q.  Tanner  and  his 
wife  and  child  were  nauseated  by  the  odor  from  said  ferti- 
lizers; that  he  had  been  thus  affected  before  said  fertilizers 
were  stowed  in  said  warehouse ;  that  no  physician  was  called 
in;  that  petitioners  proved  that  neither  before  nor  during 
the  trial  was  there  stored  in  said  warehouse  anything  but  five 
car  loads  of  what  is  known  as  "John  Merriman's  Ammo- 
niated  Bone  Dust  f  that  there  was  nothing  in  said  fertilizer 
calculated  to  produce  disease,  but,  on  the  contrary,  the  ammo- 
nia contained  therein  rendered  the  odor  arising  therefrom 
healthy. 

The  President  and  Commissioners  aforesaid  adjudged  said 
warehouse  and  its  contents  to  be  a  nuisance,  and  ordered  that 
the  same  be  abated  within  ten  days,  or  that  a  fine  of  ten  dol- 
lars would  be  assessed  against  petitioners,  and  said  warehouse 
and  its  contents  would  be  moved  at  their  expense. 

Pending  the  consideration  of  the  application  for  the  writ 
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of  certiorari  the  Judge  was  furnished'  by  the  plaintiffs  in  the 
original  case  with  a  copy  of  the  evidence  adduced  before  the 
President  and  Commissioners  of  the  town  of  Ac  worth. 

On  Febniary  14th,  1873,  the  Judge  refused  to  sanction  the 
petition  as  follows  :  "After  a  careful  examination  of  the  peti- 
tion and  evidence  in  this  case,  the  writ  of  certiorari  is  re- 
fused." 

To  which  judgment  petitioners  excepted  on  the  following 
grounds,  to-wit : 

1st.  Because  the  Judge  erred  in  refusing  to  sanction  the  pe- 
tition. 

2d.  Because  the  Judge  erred  in  considering  the  evidence 
alleged  to  have  been  adduced  before  the  President  and  Com- 
missioners of  the  town  of  Acworth. 

Gartrell  &  Dunwoody;  Lester  &  Thomson,  for  plain- 
tiflfe  in  error. 

C.  D.  Phillips,  by  brief,  for  defendants. 

McCay,  Judge. 

1.  Section  4027  of  the  Revised  Code,  provides  that  "A 
public  nuisance  may  be  abated  on  tlie  application  of  any  cit- 
izen of  the  district,  and  a  private  nuisance  on  the  application 
of  the  party  injured."  Corning,  as  this  does,  immediately, 
next  after  the  sections  pointing  out  the  mode  of  abating  pub- 
lic nuisances,  it  is  impossible  to  say  that  a  private  nuisance 
cannot  be  abated.  Abated  is  a  technicle  term.  Neither  an 
action  for  damages  nor  an  injunction  can  abate  a  nuisance. 
An  injunction  may  prevent,  and  a  verdict  for  damages  may 
punish,  but  neither  of  them  will  abate  a  nuisance.  We  are 
clear,  therefore,  that  under  the  Code,  a  private  nuisance  may 
be  abated  by  the  same  tribunal,  and  under  the  same  provi- 
sions as  are  provided  in  sections  4023,  4024,  etc.,  of  the 
Code. 

2.  We  think  the  Judge  was  bound  to  judge  of  the  suffi- 
ciency of  the  petition  from  the  facts  stated  in  it.     The  pro- 
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tection  given  by  law  to  the  other  side  is  the  affidavit  and  bond 
of  the  petitioner.  If  the  petition,  properly  verified,  makes 
such  a  case  as  requires  the  writ,  it  ought  to  issue.  The  only 
mode  of  contradicting  the  petition  provided  by  law,  is  the 
official  return  of  the  inferior  tribunal,  made  as  the  law  re- 
quires. It  was,  therefore,  error  in  the  Judge  to  hear  and  con- 
sider what  came  to  his  office  out  of  the  hands  of  the  other 
party,  and  not  as  an  official  return  to  the  certiorari.  The 
plaintiff  in  certiorari  has,  under  section  3994  of  the  Code,  a 
right  to  traverse  even  the  return,  and  it  is  entirely  irregular 
to  permit  his  statement  in  the  petition  to  be  controverted  or 
supplemented  by  his  opponent  on  his  application  for  the  writ. 

3.  We  think  this  petition  makes  out  a  prima  fade  case. 
The  proceeding  the  defendant  is  called  upon  to  answer  ought 
to  notify  him  what  is  complained  of.  A  nuisance  is  a  very 
broad  term.  The  proceeding  to  abate  is  a  very  harsh  remedy, 
and  everything  should  appear  on  the  face  of  the  proceedings 
to  justify  it.  Fair  notice  of  the  nature  of  the  complaint 
ought  to  be  given.  The  defendant  may,  perhaps,  if  it  be 
pointed  out  in  what  manner  he  is  hurting  the  complain- 
ants, take  efficient  means  to  stop  the  evil.  We  do  not 
think  the  ordinary  use  of  a  guano  depot  is  a  very  serious  mat- 
ter. Every  day's  experience  shows  that  every  variety  of  these 
manures  are  carried  upon  railroads,  stored  in  houses,  sold  in 
market,  handled  by  employees,  hauled  through  the  streets  and 
put  out  upon  land  without  serious  annoyance  to  anybody. 
We  suspect  the  stomach  which  sickens  at  the  smell  of  an  ar- 
ticle now  in  such  common  use,  which,  in  its  worst  form— :-Pe- 
ruvian  guano— is  carried  by  the  ship-load  thousands  of  miles, 
is  not  a  stomach  of  an  ordinary  kind.  It  is  too  nice,  perhaps, 
from  some  disease,  for  ordinary  life.  It  is  not  against  excep- 
tionable organizations  that  the  nuisance  arises.  To  make  a 
thing  a  nuisance  it  ought  to  be  of  such  a  character  as  would 
hurt  or  annoy  in  the  legal  sense  of  those  words— ordinary 
people — ^not  nice,  susceptible,  sickly  people. 

4.  We  think,  too,  that  the  judgment  of  the  Court  direct- 
ing the  removal  of  the  house  and  affixing  a  fine  was  beyond 
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the  necessity  of  the  case.     Why  should  the  house  be  removed  ? 
Cannot  the  nuisance  be  removed  by  removing  the  storage? 
Nor  had  the  Court,  in  the  capacity  in  which  it  sat,  power  to 
fine.     We  think  this  ceHiorari  ought  to  have  been  granted. 
Judgment  reversed. 


Campbell  Wallace,  superintendent,  plaintiff  in  error,  vs. 
William  C.  Sanders,  defendant  in  error. 

1.  When  a  carrier  sets  up  the  defense  that  the  loss  of  property  delivered 
to  him  for  transportation,  was  occasioned  by  the  public  enemies  of  the 
State,  he  must  establish  that  fact  by  clear  and  satisfactory  evidence. 

2.  When  property,  received  for  shipment  by  a  carrier  and  placed  upon 
one  of  his  cars,  was  removed  therefrom  by  the  public  enemies  of  the 
State,  it  was  incumbent  upon  the  carrier  to  care  for  the  property  afler 
it  was  taken  from  the  car,  and  if  he  failed  to  do  so  in  such  reasonable 
manner  as  was  necessary  and  practicable  under  all  the  circumstances, 
and  it  was  lost,  he  will  be  held  liable. 

Carriers.    Public  enemies.    Before  Judge  Hopkens.    Ful- 
ton Superior  Court.    October  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

P.  L.  Mynatt,  for  plaintiff  in  error. 

William  Ezzard,  for  defendant 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  value  of  one  horse,  two  mules  and  one 
wagon,  received  by  the  defendant  on  its  cars,  to  be  carried 
from  Dalton  to  Atlanta,  which  were  lost.  On  the  trial,  the 
jury  found  a  verdict  for  the  plaintiff.  A  motion  was  made 
for  a  new  trial,  which  was  overruled,  and  the  defendant  ex- 
cepted. This  is  the  second  time  this  case  has  been  before  this 
Court :  See  42d  Georgia  Reports,  486.  The  defense  set  up 
by  the  defendant  was,  that  after  the  plaintiff's  property  was 
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put  on  its  cars  the  Confederate  military  authorities  took  pos- 
session thereof,  and  loaded  the  same  with  military  stores  and 
equipments.  What  was  done  with  the  plaintiff's  property 
does  not  aflSrmatively  appear,  but  the  presumption  is  that  the 
military  authorities  displaced  it,  as  the  wagon  was  found  at  or 
near  the  place  where  it  was  put  on  the  defendant's  cars.  The 
Court  charged  the  jury,  "that  when  the  carrier  sets  up  the 
defense  that  the  loss  of  the  property  was  occasioned  by  the 
public  enemies  of  the  State,  the  burden  of  proof  is  upon  him 
to  prove,  by  clear  and  satisfactory  evidence,  that  fact.  If  the 
property  was  lost,  and  the  loss  was  occasioned  by  the  military 
forces  of  the  Confederate  States,  or  by  the  authority  of  the 
Confederate  States,  and  there  was  no  negligence  on  defendant's 
part  that  contributed  to  the  loss,  it  would  not  be  liable.  If 
you  should  find  that  the  property  was  received  for  shipment 
by  defendant,  and  placed  in  one  of  its  cars,  and  was  taken 
jfrom  the  cars  by  the  military  or  by  the  authority  of  the  Con- 
federate States,  it  was  the  duty  of  the  defendant  to  care  for 
the  property  after  it  was  taken  from  the  cars,  and  if  it  failed 
to  do  so  in  such  reasonable  manner  as  was  necessary  and  prac- 
ticable under  all  the  circumstances,  and  it  was  lost,  the  de- 
fendant would  be  liable."  We  find  no  error  in  the  charge  of 
the  Court,  in  view  of  the  fects  contained  in  the  record,  and 
as  the  verdict  is  right,  under  the  evidence,  we  afl&rm  the  judg- 
ment of  the  Court  below. 
Judgment  aflSrmed. 


John  D.  Field,  Jr.,  administrator,  plaintiff  in  error,  vs. 
William  P.  Price,  defendant  in  error. 

1.  Whilst,  as  a  general  rule,  the  principal  alone  can  sne  on  a  contract 
made  by  an  agent,  for  the  benefit  of  the  principal,  yet,  if  the  agent 
himself  have  an  interest  in  the  contract,  he  may  sue  upon  it  in  his  own 
name. 

2.  In  this  case  the  contract  clearly  includes  the  Sisson  Ji.  fa,,  as  one  of 
the  debts  agreed  to  be  paid  out  of  the  proceeds  of  the  land. 
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8.  Where  there  have  been  two  judgments  of  the  Court,  on  illegalities  to 
an  execution,  both  ordering  the  same  to  proceed  as  a  valid  execution, 
it  is  too  late  for  the  defendant  to  set  up  a  new  defense  to  the  execution 
^hich  existed  before  the  judgments  and  of  which  he  was  fully  in- 
formed at  the  time  of  the  judgments. 

Principal  and  agent.  Illegality.  Judgment.  Before 
Judge  Knight.  Lumpkin  Superior  Court.  April  Term, 
1873. 

Field,  as  administrator  of  D.  H.  Mason,  deceased,  brought 
complaint  against  Price  upon  the  following  note : 

"GEORGIA— Lumpkin  County. 

"Twelve  months  after  date,  I  promise  to  pay  to  John  D. 
Field,  Jr.,  administrator  of  D.  H.  Mason,  deceased,  or  bearer, 
$300  00,  with  interest  from  date,  for  value  received,  it  being 
purchase  money  for  two  lots  in  the  town  of  Dahlonega,  Geor- 
gia, lying  opposite  to  and  east  of  the  residence  of  Colonel 
William  Martin,  deceased,  late  of  said  county,  containing  one 
acres  more  or  less,  this  note  to  operate  as  a  mortgage  lien  upon 
said  lots  until  the  money  is  paid,  subject  to  foreclosure. 

"Witness  my  hand  and  seal,  this  1st,  day  of  January,  1868. 
"Attest:  (Signed)        W.  P.  PRICE.  [l.s.] 

"N.F.Howard. 
"W.  A.  BuRNSiDE,  Ordinary.^' 

The  defendant  pleaded  as  follows :  That  a  written  contract 
was  entered  into  between  the  plaintiff  and  this  defendant,  as 
attorney  for  the  plaintiff,  in  certain  executions  against  the 
Dahlonega  Tanning  and  Leather  Manufacturing  Company, 
of  which  plaintiff's  intestate  was  a  stockholder;  that  the  lien 
of  said  executions  should  be  released  as  against  the  property 
of  said  intestate,  and  one  of  them  in  favor  of  the  administra- 
tors of  Charles  B.  Sisson,  deceased,  be  levied  upon  the  prop- 
erty of  W.  B.  Wofford,  another  stockholder;  that  the  lands  of 
plaintiff's  intestate  should  be  duly  sold  at  administrator's  sale 
and  be  bid  off  by  Wier  Boyd,  Esq.,  as  agent  and  trustee  for 
both  parties,  with  authority  to  dispose  of  said  property  at 
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private  sale,  and  to  retain  a  sufficient  amount  to  pay  off  said 
execution,  including  the  one  in  favor  of  the  administrators  of 
Sisson,  deceased,  should  it  not  be  satisfied  out  of  Wofford's 
property;  that  the  said  agreement  was  not  to  prejudice  the 
rights  of  either  party  upon  the  trial  of  the  issue  formed  upon 
an  affidavit  of  illegality  filed  to  said  Sisson  execution,  then 
pending  in  Lumpkin  Superior  Court;  that  the  note  sued  on 
was  given  for  land  belonging  to  plaintiff^s  intestate,  pur- 
chased at  administrator's  sale,  by  said  Boyd,  as  trustee,  as 
aforesaid,  and  sold  by  him  to  this  defendant,  with  the  under- 
standing that  the  money,  when  due,  should  be  paid  on  the 
Sisson  execution,  provided  it  was  not  satisfied  out  of  Wof- 
ford's  property,  and  provided  the  affidavit  of  illegality,  filed 
thereto,  was  not  sustained,  neither  of  which  contingencies 
happened ;  that  defendant  is  ready  to  pay  the  money  due  on 
said  note,  to  the  Sisson  execution,  but  the  plaintiff  refuses  to 
carry  out  his  said  agreement;  that  the  estate  of  Mason  is  in- 
solvent, as  are  also  the  plaintiff  and  the  sureties  on  his  bond. 

Prayer,  that  the  verdict  and  decree  be  so  moulded  as  to 
cause  the  money  due  on  said  note  to  be  paid  according  to  the 
terms  of  said  agreement. 

The  evidence  for  the  defendant  made  substantially  the  case 
set  up  in  the  plea.  It  further  appeared  that  the  illegality  to 
the  Sisson  execution  had  been  dismissed ;  that  a  motion  to 
open  the  judgment  upon  which  it  was  based  was  also  made 
and  dismissed,  and  that  the  execution  in  both  instances  was 
ordered  to  proceed. 

The  plaintiff  sought  to  prove  an  agreement  anterior  to  said 
illegality  and  to  said  motion  to  open  the  judgment,  by  which 
said  execution  was  released  as  against  the  estate  of  Mason, 
deceased.  The  evidence  was  excluded  and  the  plaintiff  ex- 
cepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount 
of  the  note  sued  on,  and  ordered  that  when  paid  it  should  be 
credited  on  the  Sisson  execution.  A  decree  was  entered  ac- 
cordingly. 

Vol.  l.  10. 
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The  plaintiff  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  Court  hrred  in  refusing  to  charge  the  jury 
as  follows:  "The  plea  and  set-off  filed  by  the  defendant  in 
this  case  cannot  be  sustained,  because  the  claim  he  sets  up  is 
in  the  right  of  a  third  person  against  the  plaintiff,  and  not  in 
fevor  of  said  defendant." 

2d.  Because  the  Court  erred  in  excluding  the  testimony 
above  referred  to. 

The  motion  was  overruled  and  the  plaintiff  excepted  upon 
each  of  the  grounds  aforesaid. 

WiER  Boyd,  for  plaintiff  in  error. 

W.  P.  Price;  H.  P.  Bell,  for  defendant. 

McCay,  Judge. 

1.  Whilst  it  was  the  settled  rule  at  common  law  that  an 
agent  who  made  a  conti*act  for  his  principal  could  not  sue 
upon  it  in  his  own  name,  yet  the  rule  had  exceptions.  One 
of  these  was,  that  if  the  agent  had  an  interest,  as  for  commis- 
sions, etc.,  he  might  sue  on  the  whole  contract  in  his  own 
name.  A  judgment  upon  it  in  such  a  suit,  where  the  agent 
:act8  for  both  himself  and  the  principal,  binds  both :  See  1 
Ohitty  on  Pleadings,  page  7,  and  cases  cited.  Here  the  con- 
tract is  with  Price,  naming  him  as  the  agent.  Price  clearly 
has  an  interest.  He  was  employed  by  the  principal  to  collect. 
He  has,  therefore,  prima  facie  commissions.  But  he  is  spe- 
cially interested,  because,  unless  he  can  save  this  money,  he 
may  be  liable  to  his  principal  for  it.  We  think,  therefore, 
that  Price  might  file  this  plea — a  quasi  bill  in  equity — which 
he  may  do  under  our  practice  of  mingling  law  and  equity. 

2.  We  are  clear,  too,  that  a  fair  construction  of  the  written 
agreement  includes  the  Sisson  Ji,  fa.  as  among  those  which 
were  to  share  in  the  proceeds  of  the  lots,  should  it  fail  to  be 
satisfied  out  of  Wofford.  Indeed,  we  do  not  see  how  any 
other   meaning  can  be  put  on  the  words  used  in  the  agree- 
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ment.  The  special  provision  for  the  payment  of  the  other 
fi.  fas.  out  of  the  first  money  is  rather  in  furtherance  of,  than 
contrary  to,  this  view,  since,  if  they  were  to  be  first  paid,  the 
indication  is  pretty  clear  that  something  was  to  be  second. 
And  as,  by  the  terms  of  the  agreement,  the  Sisson  fi.  fa.  was 
to  be  used  with  the  hope  of  getting  the  money  to  pay  it  out 
of  Wofford's  property,  the  inference  is  strong  that  if  this  hope 
failed,  it,  the  Sisson  fi.  fa.y  was  to  be  the  second  referred  to. 
Ve  do  not  think  Mr.  Price's  testimony  is  in  conflict  with  the 
note.  He  testifies  only  that  the  note  was  given  for  the  land. 
He  shows  that  Boyd  bid  ofi*  the  land,  as  the  written  agree- 
ment provided ;  that  he  bought  the  land  afterwards  from  Boyd, 
and  gave  this  note,  payable  to  the  administrator,  for  the  pur- 
chase money.  All  this  testimony  proves  is,  that  this  note  rep- 
resents the  proceeds  of  the  land  sold  under  the  agreement.  It 
does  not  contradict  the  note ;  it  only  undertakes  to  identify 
the  consideration  for  which  it  was  given,  and  to  fix  it  as  part 
of  the  proceeds,  which,  by  the  wi'itten  agreement,  was  to  be 
disposed  of  in  a  particular  way.  This  plea  sets  up  no  off-set. 
It  does  not  claim  that  the  note  shall  be  met  by  the  fi,  fa.  and 
declared  satisfied ;  nor  have  the  jury  so  found.  They  have, 
in  fact,  found  for  the  plaintiff  the  principal  and  interest  on 
the  note,  but  they  have,  as  a  Court  of  equity,  directed  that 
the  money,  when  collected,  shall  be  paid  to  and  be  credited 
on  the  Sisson  fi.  fa.  We  think  tlie  verdict  was  right.  The 
plea  is  an  equitable  defense.  Price,  as  the  agent  of  the  plain- 
tifi&  in  the  fi.  fa.,  and  for  himself,  might  have  filed  a  bill  to 
stop  this  fund  and  have  it  paid  to  the  plaintiffs  in  the  fi.  fa., 
according  to  the  agreement.  His  interest  justifies  him  in 
doing  this,  and  the  case  is  to  be  looked  at  as  though  these 
plaintiffs  had,  in  fact,  filed  a  bill  for  this  purpose.  The  ver- 
dict is  just  such  a  verdict  as  ought  to  have  been  found  on 
such  a  bill. 

3.  For  the  same  reason,  the  charge  of  the  Court,  as  to  the 
effect  of  the  several  judgments  and  orders  of  the  Court,  is 
not  illegal.  In  this  trial.  Price  acts  for  himself  and  his  prin- 
cipals.    He  stands  on  their  rights,  and  the  jury  were  to  try 


Digitized  by  LjOOQ IC 


140  SUPREME  COURT  OF  GEORGIA. 

Finney  vs.  Tommey  &  Stewart. 

the  case  as  though  these  principals  were  parties.  Surely,  the 
administrator,  Field,  who  made  the  contract  to  which  Lester 
and  Brown  testify,  cannot  now  set  up  this  agreement  after 
he  has  suflFered  two  judgments  overruling  illegalities  filed  by 
him,  and  after  he  has  permitted  this  order  reserving  the  lien 
of  the  Sisson  fi.  fa.  He  is  estopped,  after  contending  for 
ten  years  against  the  fi.  fa.,  and  after  twice  suffering  judg- 
ments ordering  it  to  proceed,  from  setting  up  a  defense  which 
he  knew  all  the  time  existed,  and  which  he  did  not  assert. 
To  allow  this  to  be  done  is  trifling  with  the  time  and  patience 
of  the  Courts.  And  if  the  evidence,  as  it  did,  showed  such 
judgments  to  have  been  rendered,  it  was  not  improper  for  the 
Judge  to  tell  the  jury  that  they  were  of  far  stronger  weight 
than  parol  evidence.  He  might  have  gone  further  and  said 
they  were  conclusive ;  that  they  settled  the  question  as  to  the 
validity  of  the  Ji.  fa.  at  the  time  they  were  rendered. 
Judgment  affirmed. 


Andrew  T.  Finney,  plaintiff  in  error,  vs.  Tommey  &  Stew- 
art, defendants  in  error. 

Two  cases  were  pending  between  tbe  same  parties.  They  were  sabmit- 
ted  together  to  the  Court  upon  an  agreed  statement  of  facts.  The 
Court  dismissed  one  case  and  allowed  a  judgment  to  be  taken  iq  the 
other.  The  plaintiff's  excepted  to  said  judgment,  and  brought  the 
same  for  review  to  this  Court,  and  obtained  a  reversal.  The  legal  ef- 
fect of  this  reversal  was  to  leave  no  judgment  in  the  Superior  Court, 
and  to  place  the  parties  in  the  same  position  in  which  they  were  before 
the  submission. 

Judgments.    Before  Judge  Hopkins.    Fulton  Superior 
Court.     October  Term,  1872. 

This  is  the  second  time  this  case  has  been  before  the  Su- 
preme Court :  See  45  Georgia  ReportSy  155. 

For  the  facts,  see  the  decision. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  141 

■  Finney  vs.  Tommey  &  Stewart. 

L.  J.  Winn,  for  plaintiff  in  error. 
Hill  &  Candler,  for  defendants. 

Warner,  Chief  Justice. 

The  error  complained  of  in  this  case  is  that  the  Court  be- 
low overruled  the  defendant's  plea  in  bar  of  the  plaintiff's 
suit  and  ordered  the  same  to  be  stricken.  It  appears  from 
the  record  that  the  plaintiffs  had  sold  goods  to  the  defendant, 
and  had  instituted  a  suit  on  a  part  of  the  account  in  a  Jus- 
tices' Court,  (to-wit,)  for  the  sum  of  $88  47,  and  obtained 
judgment  therefor,  from  which  judgment  an  appeal  was  taken 
to  the  Superior  Court.  It  also  appears  that  the  plaintiffs  sub- 
sequently instituted  suit  against  the  defendant  in  the  Superior 
Court  for  the  balance  of  their  account,  to-wit:  for  the  sum  of 
$121  37.  Both  cases  were  pending  in  the  Superior  Court, 
the  one  on  the  appeal,  the  other  on  the  common  law  docket. 
The  defendant  filed  a  plea  in  abatement  of  the  pendency  of  a 
former  suit  for  the  same  account  to  the  last  action  instituted 
in  the  Superior  Court,  but  did  not  file  it  at  the  first  term  of 
the  Court.  The  parties  entered  into  an  agreement  to  submit 
the  two  cases  together  to  the  decision  of  the  Court  upon  an 
agreed  statement  of  facts.  On  hearing  and  considering  the 
two  cases,  as  submitted  by  the  parties  on  the  agreed  statement 
of  &cts,  the  Court  dismissed  the  suit  instituted  in  the  Supe- 
rior Court  for  the  recovery  of  that  portion  of  the  account  in- 
cluded therein,  and  allowed  a  judgment  to  be  taken  in  the 
other  case,  which  is  now  pleaded  in  bar.  From  that  judgment 
of  the  Court  the  plain tiflfe  sued  out  a  writ  of  error  to  this 
Court,  and  upon  the  hearing  thereof  the  judgment  of  the 
Court  below  was  reversed,  the  legal  effect  of  which  was  to 
place  the  two  cases  exactly  in  the  same  position  as  they  were 
when  submitted  to  the  judgment  of  the  Court  by  the  agree- 
ment of  the  parties.  There  was  no  final  judgment  then 
which  the  defendant  could  have  pleaded  in  bar  of  the  plaintiff's 
action.  The  judgment  of  the  Court  covered  both  cases  sub- 
mitted under  the  agreement,  and  when  that  judgment  was  re- 
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versed  there  was  no  judgment  in  existence  to  be  pleaded  in  bar, 
and  if  one  had  been  entered  up  in  the  appeal  case  the  judg- 
ment of  reversal  by  this  Court  vacated  it.  There  was  no  er- 
ror in  striking  the  defendant's  plea  in  bar  on  the  statement  of 
facts  disclosed  by  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed^ 


Gus  Peterson,  plaintiff  in  error  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

When  there  was  a  trial  on  an  indictment  for  murderf  and  the  pris- 
oner was  found  guilty  and  the  evidence  showed  that  the  killing  was 
without  jastification  or  sufficient  excuse,  and  afler  a  motion  for  a  new 
trial  was  made  and  overruled,  it  was  discovered  that  defendant  could 
prove  that  deceased  had,  a  few  days  before  the  killing,  said  he  in- 
tended to  kill  prisoner,  and  had  borrowed  a  pistol,  expressing  such 
intent,  but  it  did  not  appear  that  at  the  time  of  the  killing  the  prisoner 
was  informed  of  such  threats  of  the  deceased : 

Heldf  That  it  was  not  error  in  the  Circuit  Judge  to  refuse  a  new  trial  on 
the  ground  of  this  newly  discovered  evidence. 

Criminal  law.  Threats.  New  trial.  Before  Judge  Stro- 
ZER.     Dougherty  Superior  Court.    June  Term,  1873. 

Gus  Peterson  was  tried  and  convicted  of  the  offense  of 
murder  at  the  June  adjourned  term,  1872,  of  Dougherty 
Superior  Court.  He  moved  for  a  new  trial,  the  motion  was 
overruled,  and  the  case  brought  by  writ  of  error  to  this 
Court,  where  the  judgment  was  affirmed :  See  47  Georgia 
ReportSy  524.  At  the  June  term,  1873,  of  Dougherty  Su- 
perior Court,  he  petitioned  substantially,  as  follows : 

Since  the  last  regular  term  of  this  Court^  he  has  discov- 
ered that  he  can  prove  by  one  Eli  Outlaw  that  the  deceased, 
John  Sims,  four  days  previous  to  the  homicide,  tried  to  bor- 
row a  pistol  to  use  on  petitioner  and  threatened  to  kill  him  ; 
that  at  several  times  and  to  different  persons,  he  made  similar 
threats.  These  declarations  and  threats  of  deceased,  if  heard 
by  the  jury,  would  have  shown  his  animus  and  motives  at  the 
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time  of  the  killing,  and  would  have  explained  his  eagerness 
to  engage  in  combat.  This  evidence  was  unknown  to  peti- 
tioner or  his  counsel  at  the  time  of  his  trial  and  the  motioa 
for  a  new  trial.  He  and  his  counsel  have  not  been  wanting 
in  the  necessary  diligence.  Prays  that  a  rule  nisi  may  issue, 
requiring  the  State  to  show  cause  why  a  new  trial  should 
not  be  granted. 

This  petition  was  supported  by  the  affidavitsof  the  witness, 
and  of  petitioner's  counsel. 

The  Court  refused  to  order  the  rule  nid  to  issue,  and  peti- 
tioner excepted. 

D.  H.  Pope,  Williak  E.  Smith,  Lyon  &  Irvin,  for 
plaintiff  in  error. 

B.  B.  Bower,  Solictor  General,  for  the  State. 

McCay,  Judge. 

There  is  nothing  in  the  original  record  of  the  evidence  on 
the  trial  of  this  case  to  make  this  newly  discovered  evidence 
of  such  significance  as  to  authorize  a  new  trial.  There  is  no 
pretense  that  it  would  jvstl/y  a  verdict  of  justifiable  homicide, 
since  the  defendant  did  not  know  of  it  at  the  time,  and  could 
not  have  done  the  killing  through  any  fears  aroused  by  his 
knowledge  of  it.  Nor  does  the  evidence  show  any  such  overt 
acts  of  the  deceased  at  the  time  of  the  killing,  as  this  evi- 
dence would  illustrate.  In  Keener^a  case,  18  Georgia^  where 
evidence  of  this  character  was  held  admissible,  there  was  much 
in  the  deceased's  conduct,  during  the  day,  and  just  before  the 
killing,  which  the  evidence  of  threats  would  have  strikingly 
illustrated.  The  Keener  case  carries  the  question  of  the  ad- 
missibility of  such  testimony  to  the  point  of  extreme  liber- 
ality, and  is  difficult  to  reconcile  with  HowdVs  case,  5  Oeor- 
gia,  and  Monroes  case,  5  Georgia.  We  do  not  feel  author- 
ized to  go  any  further  in  the  direction  of  the  Keener  case 
than  its  terms  require.  See  Hoye^s  case,  39  Georgia.  The 
proof,  on  the  trial  of  the  prisoner,  who  now  asks  for  a  new 
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trial,  shows  no  act  of  assault  by  the  deceased,  or  any  indica- 
tion of  such  an  intent.  His  coming  to  the  door  and  out  to 
the  point  where  he  was  killed,  was  at  the  invitation  of  the 
prisoner,  and  after  language  of  the  prisoner  from  which  even 
expressed  malice,  evidenced  by  threats,  appears.  Nor  does  the 
evidence  show  the  least  act  on  the  part  of  the  deceased  au- 
thorizing a  belief  in  the  prisoner  that  the  deceased  intended 
violence,  but  rather  the  contrary. 

There  is  entirely  too  reckless  a  disregard  of  human  life  in  the 
land,  and  we  would  be  false  to  the  high  trust  committed  to 
us,  should  we  relax  the  rules  that  experience  has  laid  down 
for  the  discovery  of  the  truth  in  such  cases  through  any 
mawkish  sympathy  for  the  man  slayer.  A  stern,  though  kind 
enforcement  of  the  law,  is  the  only  protection  society  has,  and 
the  times  require  the  ministers  of  justice  to  be  true  to  the  de- 
mands of  the  law  upon  the  guilty.  It  is  not  sufficient  to  re- 
duce a  killing  from  murder  to  manslaughter,  that  hot  words 
have  passed  between  the  parties,  that  the  passions  of  the  man 
slayer  were  aroused  by  "threats,  menances  or  contemptuous 
gestures."  There  is,  it  is  true,  no  remedy,  if  a  jury,  under 
their  right  to  judge  of  the  law  and  the  facts,  shall  say  by  their 
verdict  that  the  case  is  not  murder,  but  something  less,  or  even 
nothing.  But  the  law  is  definitely  set  forth  in  the  Code;  and  it 
is  the  duty  of  the  Courts,  who  are  only  judges  of  the  law,  to 
enforce  it. 

Judgment  affirmed. 


Henry  S.  Wimberly,  trustee,  plaintiff  in  error,  vs.  Need- 
ham  W.  Collier,  defendant  in  error. 

1.  Where  there  is  no  evidence  that  the  defendant  was  in  possession  of 
property  before  or  after  the  judgment  was  rendered  against  him,  and 
DO  title  was  shown  in  him,  the  fact  that  he  conyeyed  the  same  by  deed 
subsequent  to  said  judgment,  and  possession  was  taken  thereunder  by 
the  vendee,  does  not  render  the  property  liable  thereto. 

2.  An  immaterial  error  is  no  ground  for  new  trial. 
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Claim.  Judgment.  Title.  New  trial.  Before  Judge  Stro- 
ziER.     Dougherty  Superior  Court.     April  Term,  1873. 

For  the  facts  of  this  ease,  see  the  decision. 

H.  Morgan,  for  plaintiff  in  error. 

Vason  &  Davis  ;  R.  F.  Lyon,  for  defendant. 

"Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  in  the  Court 
below,  the  jury  found  a  verdict  in  favor  of  the  claimant.  A 
motion  was  made  for  a  new  trial  on  the  several  grounds  set 
forth  in  the  record,  which  was  overruled,  and  the  plaintiff 
excepted.  It  appears  from  the  evidence  in  the  record  that  the 
plaintiff*  obtained  a  verdict  on  the  trial  of  a  case  at  common 
law  against  the  defendant.  Collier,  upon  which  verdict  judg- 
ment was  signed  and  dated  11th  June,  1857.  An  appeal  was 
taken  from  that  common  law  verdict,  and  the  case  was  tried  on 
the  appeal,  a  verdict  rendered,  and  judgment  signed  thereon 
at  the  December  term  of  the  Court,  1866.  An  execution 
issued  upon  this  last  and  final  judgment,  and  was  levied  upon 
the  property  in  dispute  as  the  property  of  Collier,  which  was 
claimed  by  Rust,  who  claimed  it  under  a  chain  of  title  de- 
rived from  Collier,  under  a  deed  executed  by  him  to  Moughon, 
dated  29th  June,  1860.  The  plaintiff  in  the  execution  sought 
to  make  the  property  levied  on  subject  thereto,  on  the  ground 
that  all  the  property  of  CoUier  was  bound  from  the  signing  of 
the  judgment  on  the  first  common  law  verdict,  so  far  as  to 
prevent  an  alienation. of  the  same.  The  Act  of  19th  Decem- 
ber, 1822,  (Cobb's  Digest,  496,)  declares  that  when  an  appeal 
is  entered  from  the  first  verdict,  the  property  of  the  party 
against  whom  the  verdict  was  rendered,  shall  not  be  bound, 
except  from  the  signing  of  the  judgment  on  the  appeal,  except 
80  far  as  to  prevent  the  alienation  by  the  party  of  his,  her  or 
their  property,  between  the  signing  of  the  first  judgment  and 
the  signing  of  the  judgment  on  the  appeal.     There  is  no  evi- 
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dence  in  the  record  that  the  property  levied  on  was  ever  in 
the  possession  of  Collier  before  or  after  the  signing  of  the  first 
judgment  on  the  common  law  verdict  on  the  11  th  of  June, 
1857,  and  no  title  to  the  property  was  shown  to  have  been  in 
him  before  or  at  that  date.  But  it  is  said  that  inasmuch  as 
Collier  conveyed  the  title  to  the  property  to  Moughon  in 
June,  1860,  and  he  and  his  son-in-law,  Taylor,  took  posses- 
sion of  the  property  from  Collier,  under  that  deed,  the  Court 
should  presume  that  the  property  was  Collier's  property  on 
the  11th  June,  1857,  when  the  judgment  was  signed  on  the 
first  verdict.  This  Court  cannot  legally  make  such  a  pre- 
sumption from  the  facts,  for  it  may  well  have  been  that  Collier 
purchased  the  property  subsequent  to  the  time  of  the  signing 
the  judgment  in  1857,  and  that  judgment  only  prevented  him 
from  alienating  such  propei*ty  as  he  then  had.  There  being 
no  evidence  in  the  record  going  to  show  that  the  property 
levied  on  was  the  property  of  Collier,  the  defendant  in  exe- 
cution at  the  date  of  the  signing  of  the  judgment  on  the  first 
verdict  in  June,  1857,  the  verdict  in  favor  of  the  claimant 
was  right  under  the  law  and  facts  of  the  case,  notwithstanding 
the  Court  may  have  committed  some  errors  in  its  rulings  at 
the  trial. 

Let  the  judgment  of  the  Court  below  be  afl&rmed. 


Benjamin   M.   Polhill,  guardian,  plaintiff  in  error,  vs. 
John  Neal  et  al.y  defendants  in  error. 

Where  a  bill  was  filed  to  marshal  the  assets  of  an  insolvent  estate,  and 
,  among  the  debts  due  by  the  deceased  was  one  due  as  guardian  of  his 
two  daughters,  both  of  whom  were  married  at  the  death  of  the  father, 
and  the  husband  of  one  of  the  daughters  was  a  party  to  the  original 
bill,  charged  with  wasting  the  assets  to  a  large  amount,  and  pending 
these  proceedings,  the  two  daughters,  by  their  next  friend,  came  in 
and  were  made  parties,  by  petition,  setting  up  the  debt  due  them  by 
their  father,  and  praying  that  it  should  be  settled  to  their  sole  ase,  and 
before  any  final  decree,  one  of  the  daughters  died,  leaving  minor  chil- 
dren: 
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Eddy  That  the  right  to  a  settlement  was  sufficiently  asserted  by  the 
mother  during  her  lifetime,  to  authorize  the  children  to  come  in  by  pe- 
tition and  assert  the  right  for  their  own  benefit  as  survivors. 

Equity.  Survivorship.  Parties.  Before  Judge  Kiddoo. 
Mitchell  Superior  Court.     May  Term,  1873. 

Allen  Cochran  died  in  November,  1863,  leaving  two  daugh- 
ters, to-wit :  Medora  Wade,  wife  of  Ethel  B.  Wade,  and 
Mary  J.  Polhill,  wife  of  Frederick  T.  Polhill,  both  of  whom 
were  married  prior  to  the  death  of  their  said  father.  The  de- 
ceased left  a  plantation,  slaves  and  personal  property.  The 
plantation  and  slaves  were  lost  to  the  estate.  A  part  of  the 
personal  property,  to-wit :  ninety  bales  of  cotton,  was  sold  by 
Frederick  Polhill,  thirty-seven  bales  of  which  were  delivered 
to  the  purchasers  and  lost  to  the  ci^editors,  the  balance  being 
levied  on  by  divers  executions  against  the  deceased. 

Cochran,  during  his  life,  was  the  guardian  of  his  said  daugh- 
ters, and  was  indebted  to  them,  as  such  guardian,  in  about  the 
sum  of  $7jOOO  00.  John  Neal,  a  judgment  creditor,  filed  a 
creditor's  bill  against  Frederick  T.  Polhill,  M.  D.  Potts,  ad- 
ministrator de  bonis  non,  cum  testamento  annexo,  of  Cochran, 
and  others,  to  condemn  the  cotton  sold  by  Polhill,  and  other 
property  sold  by  Cochran  during  his  life,  and  generally  to 
marshal  the  assets  of  the  estate.  Mrs.  Wade  and  Mrs.  Pol- 
hill were  made  parties  to  said  bill,  and,  as  creditors,  set  up 
their  claim  against  the  estate  of  their  said  father,  averring  that 
it  was  superior  in  dignity  to  all  others.  They  prayed  such 
decree  in  their  favor  as  the  law  and  principles  of  equity  would 
justify,  settling  the  amount  recovered  in  trust  for  their  sole 
and  separate  use  respectively,  and  suggested  their  husbands 
as  suitable  trustees. 

The  administrator  of  Cochran  answered  these  charges  and 
set  up,  by  way  of  cross-bill,  the  amount  of  the  estate  of  the 
intestate  which  had  been  received  and  used  by  Polhill,  Wade, 
their  wives  and  children,  which  was  far  in  excess  of  the  afore- 
said claims.     He  also  charged  that  said  indebtedness  of  the 
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deceased,  as  guardian,  had  vested  in  the  husbands  of  his  former 
wards. 

Pending  the  issue  thus  formed,  Mrs.  Polhill  died,  and  her 
children,  through  Benjamin  M.  Polhill,  guardian  ad  litem,  by 
supplemental  bill,  prayed  to  be  made  parties  in  place  of  their 
deceased  mother.  The  Court  refused  the  application,  and 
said  guardian  excepted. 

J.  Rutherford,  by  R,  H,  Clark  ;  A.  D.  Hammond, 

for  plaintiff  in  error. 

*  Lyon  &  Irvin;  Vason  &  Davis,  for  defendants. 

McCay,  Judge. 

The  only  precise  point  of  the  objection  made  to  the  chil- 
dren of  Mrs.  Polhill  becoming  parties  to  this  bill  is,  as  we 
understand  it,  as  follows:  In  the  petition  of  Mrs.  Polhill, 
filed  during  her  lifetime,  by  her  next  friend,  there  is,  1st.  No 
express  statement  that  she  claims  her  wife's  equity.  2d.  There 
is  no  allegation  of  the  facts  necessary  to  enable  the  Court  to 
judge  whether  she  ought  to  have  any  settlement,  and  how 
much.  3d.  That  she  does  not  in  that  petition  include  her 
children.  For  these  reasons  it  is  said  that,  as  siie  has  not  in 
her  lifetime  asserted  any  eqtiity  for  her  children,  they  are 
not  now  entitled,  since  they  can  only  come  in  as  survivors,  to 
an  assertion  of  right  made  by  her  for  them  during  her  life- 
time: 6  Beavan,  314.  We  do  not  assent  to  the  positions  from 
which  tliis  inference  is  drawn.  In  the  first  place,  this  debt  of 
Mr.  Cochran  to  his  daughters  is  a  trust  debt;  the  fund,  too, 
out  of  which  it  can  alone  be  paid  is  in  the  custody  of  a  Court 
of  chancery.  The  husband  or  his  creditors,  who  seek  to  get 
it  have  come  into  equity  to  assert  the  marital  rights  of  the 
husband.  In  such  cases,  a  Court  of  equity  will,  without  a 
petition,  impose  terms  upon  the  husband,  and  will  not  lend 
him  its  aid  until  he  himself  offers  to  make  a  settlement,  or 
affirmatively  shows  the  wife's  assent  to  his  reduction  of  the 
equitable  claim  in  action  to  his  possession:  2  Vesey,  Sr.,  669, 
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672;  Brown  vs.  Elton,  3  Peere  W.,  204;  Blount  vs.  Bestland, 
2  Vesey,  Jr.,  515.     See  also,  Elliot  vs.  Cordell,  5  Madd.  156. 

Again,  Polhill,  the  husband,  was  already  a  party,  and  the 
very  object  of  the  bill  in  tlie  stage  of  it  when  her  petition 
was  filed,  was  to  dispose  of  the  fund,  and  to  off-set  the  trust 
claim  of  Mrs.  Polhill,  by  a  charge  of  PolhilFs  malfeasance,  and 
thus  get  a  decree  in  direct  antagonism  to  Mrs.  PolhilPs  equity, 
Tlie  insolvency  of  Polhill  is  the  very  basis  of  such  a  claim, 
and  in  making  herself  a  party  to  the  bill  Mrs.  Polliill  need  only 
make  such  statements,  as  to  her  rights,  as  do  not  clearly  ap- 
pear by  the  record.  That  her  petition  does  not  in  terms  call  the 
rights  she  asserts,  her  equity  to  a  settlement,  does  not,  as  we 
think,  alter  the  case.  The  recoixl  shows  that  her  rights,  if 
she  has  any,  is  her  wife's  equity,  and  we  hardly  think  equity 
proceedings  require,  when  the  facts  appear,  a  complainant  to 
designate  the  claim  by  any  particular  name,  or  to  specify 
the  principle  of  law  under  which  the  rights  arises.  Nor  was 
it  necessary  for  the  childrens'  rights  that  the  mother  should 
specially  ask  a  settlement  which  would  include  them.  The 
Court,  in  its  decree,  would  include  them  whether  she  asked 
them  or  not:  1  Beavan,  593:  6  Simmons,  584;  1  Kean,  132, 

Under  sections  1710  and  1711,  of  the  Code  of  1863,  the 
rights  of  the  wife  to  a  settlement  of  her  claims  in  action,  is 
very  broadly  asserted,  both  for  herself  and  her  children.  It 
would  seem  from  section  1710,  that  the  wife  need  not  even 
wait  until  the  husband,  or  creditors,  or  assignees,  attempt  to 
reduce  the  claim  into  possession,  but  that  she  may  apply  indi- 
pendently.  Section  1711,  in  distinct  terms,  provides  for  the 
childrens'  right  of  survivorship,  and  we  are  not  prepared  to 
Bay,  under  these  sections,  that  in  this  State  tlie  right  of  the 
children  depends  on  the  assertion  of  the  wife  during  her  life. 
This  section  does  not  put  the  right  of  the  children  on  any 
such  terms,  but  broadly  declares,  "If  the  husband  be  insol- 
vent, the  wife's  equity  survives  to  her  children,  if  any." 

We  think,  therefore,  the  children  have  a  right  to  come  into 
this  litigation,  as  they,  by  their  next  friend,  propose,  and  that, 
if  their  mother  would  have  been  entitled,  un<ler  the  rules  of 
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equity,  to  a  settlement  for  herself  and  them,  that  right  still 
exists  for  them. 
Judgment  reversed. 


g  1^1        Amelia  Murphy,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

William  Chambers,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

1.  Upon  trials  for  the  offense  of  bigamy,  and  for  marrying  another  man^s 
■wife,  proof  of  the  previous  marriage,  in  fact,  is  sufficient  without  the 
production  of  the  license  from  the  Ordinary,  or  evidence  that  the  per- 
son executing  the  same  was  an  ordained  minister  of  the  gospel. 

2.  This  Court  can  only  pass  upon  judgments  rendered  by  the  Court 
below. 

Criminal  law.  Bigamy.  Evidence.  Practice  in  the  Su- 
preme Court.  New  trial.  Before  Judge  Hopkins.  Clayton 
Superior  Court.     March  Term,  1873. 

The  foregoing  cases  were  argued  and  decided  together.  To 
the  bill  of  exceptions  in  each  are  attached  various  affidavits, 
which  would  seem  to  be  the  basis  of  motions  for  new  trials  on 
account  of  newly  discovered  evidence.  But  the  records  dis- 
close no  such  ground  as  taken  or  passed  upon  by  the  Court. 

The  remaining  fects  appear  in  the  decision. 

A.  W.  Hammond  &  Son;  Speer  &  Stewart;  J.  L. 
DoYAL ;  W.  L.  Waterson,  for  plaintiflfe  in  error. 

John  T.  Glenn,  Solicitor  General,  for  the  State. 

Warner,  Chief  Justice. 

Amelia  Murphy  was  indicted  for  the  offense  of  bigamy,  and 
William  Chambers  was  indicted  for  the  offense  of  marrying 
another  man's  wife.  Both  were  found  guilty,  and  a  motion 
for  a  new  trial  in  each  case  was  made,  on  the  grounds  set  forth 
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in  the  respective  motion^  therefor,  which  were  overruled,  and 
the  defendants  excepted. 

1.  Both  cases  were  argued  together  before  this  Court,  and 
the  only  question  made  was  whether  Amelia  Murphy  was  a 
lawful  married  woman  at  the  time  Chambers  married  her. 
The  marriage  of  Amelia  and  Jack  Murphy  was  proved  by 
witnesses  who  were  present  at  their  marriage,  and  that  they 
were  married  by  a  preacher  and  minister  of  the  gospel,  who 
said  he  had  a  license  to  marry  them,  but  no  license  was  pro- 
duced or  offered  id  evidence.  It  is  insisted  that,  in  order  to 
prove  a  legal  marriage  of  the  parties  a  license  from  the  Ordi- 
nary should  have  been  proven  at  the  trial,  and  that  the  min- 
ister w^ho  married  them  was  an  ordained  minister  of  the  gospel. 
In  Cook  V8,  The  State,  11  Georgia  Reports^  54,  this  Court 
held  that  in  prosecutions  for  bigamy,  adultery,  or  incestuous 
adultery,  that  the  admissions  of  a  defendant  as  to  the  fact  of 
his  marriage  were  admissible  in  evidence,  and  that  it  was  not 
necessary  to  prove  a  marriage  in  fact.  In  that  case,  the  point 
was  made  that  the  marriage  should  be  proved  by  the  record 
of  the  license  and  return  thereon.  In  this  case,  the  marriage 
is  not  proved  by  the  admissions  of  the  defendant,  but  a  mar- 
riage in  fact  is  proved  by  the  witnesses  who  were  present  at 
the  time  it  took  place.  On  the  authority  of  Cook  vs.  The 
State,  the  marriage  of  Amelia  and  Jack  Murphy  was  a  lawful 
marriage,  according  to  the  evidence,  without  proof  of  the 
license  from  the  Ordinary.  The  1708th  section  of  the  Code 
declares  that  a  marriage,  valid  in  other  respects,  and  supposed 
by  the  parties  to  be  valid,  shall  not  be  affected  by  a  want  of 
authority  in  the  minister,  or  Justice,  to  solemnize  the  same. 

2.  The  record  does  not  show  that  a  motion  was  made  in  the 
Court  below  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  or  that  the  Court  rendered  any  judgment  as  to 
that  ground,  in  either  case.  The  verdict  in  both  cases  being 
right,  under  the  law  and  the  evidence,  the  motion  for  a  new 
trial  in  each  case  was  properly  overruled. 

Let  the  judgment  of  the  Court  below,  in  both  cases,  be  af- 
firmed. 
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W.  R.  Stancel,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

When  there  was  an  indictment  for  compounding  a  felony,  and  it  appeared 
that  the  defendant  had  suffered  serious  damages  from  an  assault  with 
intent  to  murder  by  one  Boston  ;  that  he  had  sued  out  a  warrant  against 
Boston,  who  was  arrested  and  recognized  under  said  warrant ;  that 
one  Morrow,  as  the  friend  of  Boston,  had  applied  to  defendant  to  set- 
tle the  case ;  that  defendant  had  declined  to  settle,  except  for  the  dam- 
ages, stating  that  if  he  settled  the  whole,  he  should  have  to  absent 
himself  from  Court;  that  subsequently,  Mr.  Doyal,  who  was  defend- 
ant's attorney  in  the  suit  for  damages,  had,  without  any  special  author- 
ity from  defendant,  and  in  his  absence,  settled  with  Boston  for  the 
damages ;  that  in  this  settlement  it  was  distinctly  stated  and  stipulated 
that  there  was  no  settlement  of  the  prosecution,  although,  as  was  then 
by  the  written  settlement  stated,  the  defendant  expressed  himself  as 
satisfied,  and  suggested  to  the  public  officers  this  satisfaction  as  a  mat- 
ter for  their  consideration.  It  further  appeared  that  the  defendant  was 
not  present  at  Court  at  the  next  term  after  the  assault,  although  the 
bill  was  found  on  the  testimony  of  other  witnesses  who  were  present 
at  the  assault.  It  fui^her  appeared  that  the  defendant  had  received  the 
money  paid  to  Doyal : 

Heidi  That  there  was  not,  under  the  law,  sufficient  evidence  to  justify  a 
verdict  of  guilty,  especially  as  it  did  not  appear  that  the  prosecutioa 
was,  in  fact,  discontinued,  or  that  Mr.  Doyal  acted  at  all  on  the  pro- 
posals of  Morrow,  or  that  the  absence  of  defendant  from  Court  was 
in  pursuance  of  any  understanding  with  any  one  that  he  should  be  so 
absent. 

Criminal  law.  Compounding  a  felony.  Before  Judge 
Hopkins.    Clayton  Superior  Court.     March  Term,  1873. 

Stancel  was  placed  on  trial  for  the  offense  of  compounding 
a  felony,  to-wit :  an  assault,  with  intent  to  murder,  perpetra- 
ted upon  him  by  one  Harvey  W.  Boston.  The  defendant 
pleaded  not  guilty. 

The  evidence  made  substantially  the  following  case : 
About  January  16th,  1871,  Boston  shot  Stancel  through 
the  elbow,  saying  as  he  fired,  "God  damn  you,  I  will  kill 
you."  This  occurred  in  the  office  of  the  Ordinary,  in  Clay- 
ton county.  Boston  was  arrested  and  confined  in  jail.  He 
was  subsequently  carried  before  a  magistrate,  waived  examin- 
ation, and  was  committed  for  the  offense  of  an  assault  with 
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intent  to  murder.  J.  L.  Doyal,  Esq.,  was  employed  to  insti- 
tute an  action  for  the  damages  sustained  by  Stancel  by  reason 
of  said  assault. 

Boston  and  his  wife  requested  R.  A.  Morrow  to  settle  the 
whole  matter.  He  saw  Stancel  on  the  subject;  he  said  he 
would  settle  the  matter  for  $1,000  00.  Morrow  replied,  that 
Boston  could  not  pay  that  much  money.  These  negotiation* 
were  pending  for  several  days.  At  last  Stancel  concluded 
that  he  would  take  $600  00  in  settlement.  All  of  the  money 
could  not  be  raised.  Morrow  said  that  he  would  be  respon- 
sible that  it  should  all  be  paid.  Stancel  replied,  that  he  would 
take  nobody's  word  for  it,  that  if  he  settled  he  would  have  to 
absent  himself  from  Court,  and  he  must  have  the  money.  He 
said  he  would  settle  it  for  $500  00,  but  at  the  same  time  he 
always  talked  about  it  as  for  damages.  Morrow  was  endeav- 
oring to  settle  the  matter  in  full,  criminal  case  as  well  as  civil. 
It  was  Morrow's  understanding  that  if  the  matter  was  settled, 
Stancel  would  absent  himself  from  Court.  The  failure  on  the 
part  of  Boston  to  raise  the  money  defeated  the  proposed  set- 
tlement. 

Doyal  had  been  StancePs  attorney  in  other  cases.  He  re- 
quested him  to  represent  the  State  in  the  prosecution  of  Bos- 
ton. The  settlement,  as  appears  by  the  following  instrument^ 
was  made  by  Doyal : 

"Received,  Jonesboro,  March  6th,  1871,  of  Harvey  W, 
Boston,  $400  00,  as  follows:  $350  00,  and  an  order  on  George 
Mansfield  for  $50  00.  And  this  to  be  a  receipt  in  full  of  all 
damages  which  have  accrued  to  me  in  and  from  the  wounds 
inflicted  by  him,  including  lawyer's  fees,  doctor's  bill,  lost 
time,  etc.,  and  I  hereby  express  myself  fully  and  entirely  sat- 
isfied and  at  peace  with  said  H.  W.  Boston,  and  have  no 
earthly  desire  to  see  him  punished  for  the  offense,  if  offense  it 
be,  and  desire  that  the  Court  and  country  shall  construe  my 
feelings  as  liberal  as  possible,  not  in  any  event  to  be  construed 
80  as  to  implicate  me  for  compounding  or  suppressing  crime. 
(Signe<l)  "JOHN  L.  DOYAL, 

*' Attorney  for  W.  R.  Stancel. 
Vol.  l.  11. 
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"Also  my  notes  for  $100  00,  house  rent,  which  he  holds, 
making  in  all  0500  00. 

(Signed)  "J.  L.  DOYAL, 

"ForW.R.  Stancel.'^ 

The  $350  00  mentioned  in  the  above  receipt  was  paid  by 
Doyal  to  the  defendant;  the  $50  00  collected  on  the  order  on 
Mansfield  he  retained  in  satisfaction  of  professional  services 
previously  rendered.  The  defendant  knew  where  the  money 
came  from.  He  had  left  the  matter  in  DoyaFs  hands  to  make 
any  settlement  which  would  not  implicate  him.  He  did  not 
give  Doyal  special  authority  to  collect  the  money  paid  from 
Boston.  Doyal  did  it  under  his  general  authority  as  an  at- 
torney.  Defendant  told  Doyal  that  he  must  make  no  settle- 
ment which  would  compound  a  felony;  that  he  did  not  wish 
to  be  so  complicated  as  not  to  prosecute  Boston;  that  he  did 
not  propose  to  sell  his  blood  for  money.  Doyal  read  to  de- 
fendant a  decision  of  the  Supreme  Court  of  Georgia,  in  refer- 
ence to  compounding  felonies,  for  the  purpose  of  showing  him 
that  he  could  not  settle  the  prosecution;  that  if  he  took  notes 
for  the  damages,  Boston  could  defeat  a  recovery  on  them. 
Stancel  was  not  present  at  the  settlement.  The  amount  stated 
in  the  receipt  embraced  some  fodder  and  corn  for  which  Bos- 
ton was  indebted  to  defendant.  It  was  a  full  settlement  of 
all  matters  between  them  except  the  criminal  prosecution. 
Defendant  was  absent  from  the  Court  at  the  term  aftier  the 
assault  made  upon  him.  The  true  bill  against  Boston  was 
found  upon  the  evidence  of  others. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial  upon  the  ground  that  the  verdict  was  contrary 
to  the  evidence.  The  motion  was  overruled  and  the  defendant 
excepted. 

A.  W.  Hammond  &  Son;  A.  W.  Head;  W.  H.  Head; 
Speer  &  Stewart;  J.  L.  Doyal,  for  plaintiff  in  error. 

John  T.  Glenn,  Solicitor  General,  for  the  State. 
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McCay,  Judge. 

We  are  at  a  loss  to  discover  from  this  record  the  ground 
upon  which  the  verdict  of  guilty  was  found.  We  do  not  im- 
pute any  prejudice  to  the  jury ;  but  we  cannot  but  think  there 
was  some  gross  misconception,  or  that  the  truth  of  tlie  case  is 
not  in  the  record.  We  see  nothing  to  justify  the  verdict,  un- 
der the  law.  The  statute  (Revised  Code,  section  2999,)  ex- 
pressly authorizes  the  injured  party,  even  if  the  tort  is  a  crime, 
"to  recover  compensation  for  the  personal  injury;"  provided 
there  is  no  attempt  to  satisfy  the  public  offense,  or  to  suppress 
the  prosecution. 

The  proposition  of  Morrow  and  the  defendant's  reply,  has 
no  significance,  for  the  simple  reason  that  no  action  or  settle- 
ment was  then  made,  nor  is  there  any  evidence  that  the  action 
of  Doyal  was  in  pursuance  of  that  conference.  Indeed,  Doyal 
testifies  directly  the  contrary  of  this,  as  he  says  he  acted,  after 
deliberate  conference  with  the  defendant,  in  which  it  was  dis- 
tinctly understood  that  the  prosecution  was  not  to  be  settled, 
and  that,  in  the  actual  settlement,  he  acted  without  any  special 
authority,  but  solely  upon  his  authority  as  attorney  at  law,  to 
settle  the  civil  suit.  The  expressions,  in  the  written  settle- 
ment of  the  personal  satisfaction  of  the  defendant,  and  the 
suggestion  to  the  authorities  of  that  fact,  for  their  considera- 
tion in  their  action  towards  Boston,  is  not  only  not  illegal,  but 
is  what  Stancel  might  openly  and  forgivingly  say  on  the  stand 
before  the  jury.  Nor  is  the  simple  absence  of  Stancel  from 
Court  at  the  time  the  bill  was  found,  sufficient,  unless  it  ap- 
peared that  it  was  concerted  and  a  part  of  the  understanding 
at  the  time  of  the  settlement.  He  may  have  been  absent  for 
good  reasons,  independently  of  this  matter  altogether ;  and  if 
that  absence  was  no  part  of  the  consideration  for  the  money 
received,  it  would  not,  of  itself,  be  a  crime. 

We  see  in  the  evidence  nothing  to  justify  the  verdict.  The 
defendant  seems  to  us  to  have  been  very  careful  not  to  violate 
the  law ;  and,  so  fitr  as  the  record  shows,  it  is  clear  to  us  that 
he  did  not  do  so.     Judgment  reversed. 
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50   IM 

oiiB  tS  Macon  and  Brunswick  Railroad  Company,  plaintiff  in 
error,  V8,  The  State  of  Georgia,  ex  reL  John  H.  Pate, 
defendant  in  error. 

Justices  of  the  Peace  have  not  jurisdiction,  under  the  provisions  of  the 
4023  section  of  the  Code,  to  abate  as  a  nuisance  a  bridge  constructed 
by  a  railroad  company  over  a  navigable  stream. 

Nuisance.  Justices  of  the  Peace.  Jurisdiction.  Rivers. 
Railroads.  Before  Judge  Cole.  Pulaski  County.  At 
Chambers.     December  26th,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Whittle  &  Gustin,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  application  made  by  Pate,  as  relator  in  behalf 
of  the  State,  to  two  Justices  of  the  Peace  in  Pulaski  county, 
to  have  a  bridge,  constructed  and  maintained  by  the  Macon 
and  Brunswick  Railroad  Company,  across  the  Ocmulgee 
river  in  said  county  abated  as  a  public  nuisance,  alleging  that 
said  river  is  a  public  highway  and  navigable  stream,  and  that 
said  bridge  tends  to  the  immediate  annoyance  of  the  citizens 
in  general,  as  it  is  an  insufferable  barrier  and  obstruction  to 
the  navigation  and  use  of  said-  river.  When  the  case  was 
called  before  the  Justices,  the  defendant  demurred  to  their  juris- 
diction to  abate  the  nuisance,  as  prayed  for,  which  demurrer 
was  sustained.  The  plaintiff  sued  out  a  certioi^ari  and  brought 
the  case  before  the  Superior  Court,  and  upon  the  hearing  there- 
of, it  sustained  the  certiorari  and  remanded  the  case  back  to  the 
Justices  with  instructions  to  submit  the  question  of  nuisance 
to  twelve  freeholders,  according  to  the  provisions  of  the  4023d 
section  of  the  Code ;  to  which  ruling  of  the  Court  the  de- 
fendant excepted.  The  question  made  in  this  record  is, 
whether  the  two  Justices  of  the  Peace  had  the  power  and  au- 
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thority,  under  the  law,  to  abate  the  nuisance  complained  of, 
under  the  provisions  of  the  4023d  section  of  the  Code.  The 
nuisance  complained  of  does  not  tend  to  the  immediate  an- 
noyance of  the  citizens  in  general,  because  it  is  manifestly  in- 
jurious to  the  public  health  and  safety,  or  because  it  tends 
greatly  to  corrupt  the  manners  and  morals  of  the  people,  but 
it  is  the  allied  obstruction  of  a  navigable  river  by  the  erec- 
tion and  maintenance  of  a  railroad  bridge  by  a  chartered 
corporation  of  this  State.  In  our  judgment,  the  Justices  of 
the  Peace  did  not  have  jurisdiction  and  authority  to  abate  the 
nuisance  complained  of,  as  provided  in  the  4023d  section  of 
the  Code,  the  same  not  being  such  a  nuisance  as  is  contem- 
plated by  that  section,  or  embraced  within  it:  See  South 
Carolina  Railroad  Company  vs.  Moore  &  Philpot,  24  Georgia 
Reports,  418. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Joseph  W.  Moore,  plaintiff  in  error,  vs.  Welcom  A. 
Stone,  defendant  in  error. 

1.  The  Conrt  erred  in  charging  the  jary  that  if  the  first  and  second  con- 
tracts had  been  abandoned,  the  jary  mast  find  according  to  the  testi- 
timony  of  L.  Moore. 

2.  The  verdict  is  for  too  much,  even  under  the  evidence  of  L.  Moore,  as 
it  is  set  forth  in  the  record. 

Charge  of  Court.  New  trial.  Before  Judge  Andrews. 
Taliaferro  Superior  Court.    May  Term,  1872. 

Stone  brought  complaint  against  Moore  upon  an  account 
for  $1,627  48. 

The  defendant  pleaded  the  general  issue,  and  further,  that 
he  and  plaintiff  contracted,  in  December,  1868,  to  farm  to- 
gether for  the  year  1869,  Defendant  was  to  furnish  the  land 
and  plow-stock,  and  feed  for  same ;  plaintiff  was  to  hire  the 
laborers,  feed  them,  and  also  superintend  the  farm ;  and  by 
the  said  contract,  the  crop  made  for  the  year  last  aforesaid 
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was  to  be  divided  equally  between  the  plaintiff  and  defend- 
ant, after  the  other  expenses  of  making  the  same,  not  above 
set  forth,  were  paid  out  of  said  crop.  The  parties  aforesaid 
proceeded  under  said  contract  until  about  the  1st  day  of 
April,  1869,  when  the  plaintiff  threatened  to  abandon  the 
plantation  and  remove  to  another,  which  he  said  he  bad 
rented  or  could  rent,  whereupon,  the  parties  aforesaid  entered 
into  another  contract,  and  agreed :  1st.  That  the  stock  of  each 
was  to  be  appraised  and  to  be  made  equal  in  value,  by  a  pay- 
ment of  money  by  that  one  who  had  a  less  amount  of  stock, 
and  all  the  stock  was  then  to  belong  to  the  parties  aforesaid 
jointly.  2d.  One-fourth  of  the  com  and  one-fifth  of  the  cot- 
ton made  during  the  year  was  first  to  be  paid  the  defendant 
for  rent  3d.  The  laborers  were  to  have  one-fourth  of  the 
corn  and  cotton  remaining.  4th.  The  remainder  of  the  crop 
was  then  to  be  equally  divided  between  the  parties  aforesaid, 
after  paying  all  the  other  expenses  of  making  the  crop. 

Under  this  last  mentioned  contract  there  were  made  eight 
hundred  and  forty  bushels  corn,  nine  thousand  seven  hun- 
dred pounds  of  fodder,  twenty-five  bales  of  cotton,  sold  for 
$2,212  23,  and  eight  hundred  and  forty  bushels  of  cotton 
seed.  This  defendant  has  received  ten  bales  of  cotton,  worth 
$979  45,  seventy-five  bushels  of  corn,  besides  about  fifty  more 

fed  to  his  hogs,  worth  in  all  about  $ ;  one  thousand 

two  hundred  pounds  fodder,  worth  in  all  about  $ ,  and 

two  hundred  and  ninety  bushels  of  cotton  seed,  worth  $ 

This  defendant  ftimished  to  make  said  crop  five  hundred 
bushels  of  corn,  worth  $625  00,  and  twenty-one  bushels, 
worth  031  50;  five  thousand  pounds  fodder,  worth  $75  00; 
seven  hundred  and  ninety-four  bushels  cotton  seed,  worth 
$158  80;  five  bushels  oats,  worth  $5  00,  three  bushels  of 
peas,  worth  $4  50;  shucks,  worth  $20  00;  a  lot  of  fodder 
and  shucks  from  Ed  Simpson,  worth  $3  00,  and  blacksmith's 
work,  worth  $30  00 ;  making  in  all  $952  80,  the  one-half  of 
which  is  still  owing  by  plaintiff  to  this  defendant. 

This  defendant  further  shows  that  the  plaintiff  is  still  due 
the  defendant  for  his  interest  in  said  crop,  over  and  above 
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what  he  has  received,  the  following  items,  to- wit:  $126  66 
on  the  cotton ;  three  hundred  and  seventy-one  bushels  of  corn, 
worth  $556  50 ;  three  thousand  nine  hundred  and  fifty-nine 
pounds  fodder,  worth  $59  38,  and  one  hundred  and  thirty 
bushels  of  cotton  seed,  worth  $26  00 ;  making  in  all  $768  64. 

All  of  the  aforesaid  items  of  indebtedness  by  the  plaintiff 
this  defendant  sets  off  against  his  demands,  and  prays  the 
Court  to  give  him  judgment,  etc. 

The  plaintiff  established  his  account  by  his  own  evidence. 
He  also  testified  as  to  several  particulars,  in  which  the  de- 
fendant failed  to  comply  with  his  contract  as  set  out  in  the 
plea. 

The  defendant  testified  substantially  to  the  facts  set  out  in 
his  plea. 

The  plaintiff  introduced  one  Lucius  Moore,  whose  testi- 
mony was,  in  substance,  as'  follows :  "  At  the  instance  of 
Moore,  he  was  present  at  a  meeting  of  the  parties  to  settle, 
Witness  proposed  that  they  settle  on  the  basis  of  one-fourth 
of  the  corn  and  one-fifth  of  the  cotton  for  rent ;  Stone  to 
account  for  all  the  advances  from  Moore.  Moore  said  to  wit- 
ness, '  Go  to  figuring  on  it.'  The  parties  then  walked  out 
beyond  the  hearing  of  the  witness,  and  after  a  little  while 
came  back,  when  defendant,  Moore,  said  he  was  willing  to 
settle  on  the  basis  proposed.  The  witness  made  a  calculation 
upon  the  statement,  as  appears  in  the  bill  of  particulars  ap- 
pended to  the  declaration,  from  items  assented  to  by  each 
party.  When  witness  first  run  out  the  balance,  he  did  it  on 
the  basis  of  one-fourth  of  both  cotton  and  corn  for  rent ;  does 
not  remember  the  amount  of  balance  found  against  the  de- 
fendant. It  was  something  less  than  $100  00.  The  defend- 
ant, Moore,  then  said  he  would  not  settle  according  to  that 
basis.  Witness  carried  his  first  statement  home  that  night 
and  corrected  it,  by  allowing  one-fifth  of  the  cotton  for  rent. 
As  they  went  along  home  together,  defendant,  Moore,  said 
he  would  be  losing  $500  00  to  settle  in  that  way.  The  bill  of 
particulars  is  the  same  as  the  original  statement  made  out  by 
the  witness,  with  the  exception  of  correction  aforesaid.     Two 
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other  days  were  appointed  for  the  parties  to  meet  again  to 
see  if  they  oould  not  settle,  but  they  never  met.  The  items 
in  this  account  were  agreed  to  by  both  parties.  Witness 
never  saw  men  agree  easier  on  prices.  Defendant,  Moore,  sat 
by  and  read  over  each  item  as  set  down  by  witness,  and  un- 
derstood it. 

The  following  is  the  statement  prepared  by  Lucius  Moore : 

Joseph  W,  Moore,  to  W,  A.  Stoncy  .  Dr. 

1869.   To  134  bushels  cotton  seed,  18c.,  $34  12  ;  105  bushels 

corn,  |1  60,  $157  60 $    191  62 

To  90  bushels  corn,  $1  60,  1186  00;  128  bushels  corn 

$1  60,  $184  60 819  60 

To  1,600  lbs.  fodder,  $1  25,  $20  00 ;  1-6  bagging  and  ties, 

$16  91 36  91 

To  proceeds  sale  10  bales  cotton,  $917  08 ;  297  lbs.  lint 

cotton,  21c.;  $62  39 977  45 

$1,627  48 
Or. 

By  56  barrels  corn,  $412  50 ;  6  bushels  oats,  86c.,  $4  25 ; 

8  bushels  peas,  $1  60,  $4  60 421  25 

By  1,500  ibs.  fodder,  $1  26,  $18  70  ;  442  bushels  cotton 

seed.  18c.  $79  60 98  20 

By  6  plugs  tobacco,  $1  60;  blacksmith's  work,  $10;  hire 

of  mule,  $19  60 81  00 

By  interest  on  account,  $88  54 ;  cash  to  Warren,  Lane  & 

Company,  $144  48 188  97 

By  cash  borrowed,  $30  00 ;  1-6  proceeds  25  bales  cotton 

$429  27 469  27 

11,198  89 
Balance  due 834  09 

The  jury  returned  a  verdict  for  the  plaintiff  for  $344  09. 
The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1st.  Because  the  Court  erred  in  charging  the  jury,  "that  if 
the  first  contract  mentioned  in  the  evidence  was  annulled  by 
agreement  of  the  parties,  and  the  contract  of  April  was  never 
consummated  and  carried  into  effect,  then  that  the  jury  should 
find  a  verdict  according  to  the  adjustment  made,  as  testified 
to  by  the  witness,  L.  Moore." 
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2d.  Because  the  Court  erred  in  charging,  **  that  the  defend- 
ant, Moore,  could  not  claim  the  benefit  of  the  first  contract 
testified  to,  if  he  did  not  perform  his  part  of  it — that  is,  if  he 
did  not  furnish  the  stock  as  he  contracted." 

3d.  Because  the  verdict  is  contraiy  to  the  law  and  the  evi- 
dence. 

A  new  trial  was  refused,  and  the  defendant  excepted. 

George  F.  Bristow;  John  C.  Reed,  for  plaintiff  in 
error. 

W.  M.  &  M.  P.  Reese;  W.  H.  Brooke,  for  defendant. 
McCay,  Judge. 

1.  This,  as  appears  by  the  record,  is  simply  an  action  upon 
an  account  as  for  articles  sold  and  delivered,  thqagh  it  is  added 
in  the  writ  that  the  account  arose  in  cei*tain  dealings  between 
the  parties  in  making  a  crop  together.  The  plea  sets  up  that 
the  parties  had  contracted  to  farm  together,  and  had  gone  to 
work  under  the  contract ;  that,  in  April,  they  abandoned  their 
first  contract  and  made  another,  and  that  a  crop  was  made 
under  this  second  contract.  And  the  plea  sets  up,  or  attempts 
to  set  up,  the  rights  of  defendant  under  these  circumstances 
as  an  off-set  to  the  plaintiff's  demand.  The  declaration  and 
plea  both  confuse  and  confound  the  claims  of  both  paii:ies  as 
individuals  and  as  partners.  Under  our  law,  one  partner  may 
sue  another  at  law,  even  concerning  the  partnership,  if  there 
has  been  a  settlement ;  or,  if  he  can  make  out  his  case,  we  see 
no  reason  why  he  may  not  charge  him  with  a  general  balance 
and  show  that  if  a  settlement  were  had,  so  much  would  be 
due.  As  an  action  to  recover  the  balance  due  on  a  settlement 
of  the  affairs  of  the  joint  adventure,  neither  the  declaration 
nor  the  plea  makes  out  a  case.  Since  each,  in  his  account,  sets 
up  simply,  not  the  balance  due,  but  the  separate  claims  of 
each,  we  are  inclined  to  think,  from  the  evidence,  that  neither 
of  the  two  contracts  can  be  enforced.  The  first,  because  it 
was  abandoned ;  the  second,  because  it  was  never  carried  into 
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efiect,  and  that,  unless  the  statement  of  L.  Moore  proves  a 
new  contract,  the  real  relations  between  these  parties  can  only 
be  settled  on  the  principles  of  ex  equo  et  bono.  If  L.  Moore's 
testimony  makes  a  new  contract,  then  there  ought  to  be  no 
real  diflSculty.  Stone  is  to  be  treated  as  a  renter ;  as  such,  the 
whole  crop  i8  his,  and  Joseph  Moore  is  to  be  charged  with  all 
he  got  of  the  crop,  or  all  he  has  got,  in  any  way,  belonging  to 
Stone,  and  is  to  be  credited  with  all  of  his  account  against 
Stone  for  supplies  and  advances,  including  the  hire  of  his 
mule,  and  a  reasonable  rent  for  his  land. 

The  statement  made  out  by  L.  Moore,  if  his  evidence  is  to 
be  taken,  as  a  new  contract,  would  perhaps  be  very  fair,  if  it 
credited  Joseph  Moore  with  his  one-fourth  of  the  corn.  We 
cannot  find  any  such  credit.  The  proof  is  that  there  was  over 
eight  hundred  bushels  of  com  made.  Joseph  Moore  is  charged 
with  having  ^ceived  a  certain  number  of  bushels,  but  he 
is  credited  with  no  rent  corn.  If  he  has  to  pay  for  what  corn 
he  has  got  he  ought  to  be  credited  with  his  one-fourth  rent. 
This,  L.  Moore's  written  statement  fails  to  do,  and  it  is  that 
far  incorrect,  according  to  his  own  evidence,  unless,  indeed, 
the  corn  charged  is  what  Joseph  Moore  got,  over  and  above 
his  one-fourth  for  rent,  though  this  does  not  appear. 

As  the  charge  of  Judge  Andrews  directed  the  jury,  in  case 
the  other  contracts  were  abandoned,  to  find  a  verdict  accord- 
ing to  L.  Moore's  testimony,  and  as  they  found  exactly  ac- 
cording to  ths  account  made  out  and  balanced  by  him,  and, 
as  it  appears  to  us,  that  this  calculation  does  not  (as  it  says 
nothing  about  the  rent  corn)  cover  the  new  contract  he  testi- 
fied to,  we  think  the  verdict  ought  not  to  stand.  We  think, 
too,  that  it  was  improper  in  the  Judge  to  say  to  the  jury  that 
they  must  find  according  to  L.  Moore's  testimony.  L. 
Moore's  statement  may  be  strong  evidence,  and  a  jury  might 
very  well  be  satisfied  that  the  items  and  their  prices,  that  day 
set  down  and  agreed  to,  furnish  a  better  rule  for  ascertaining 
the  true  amount  of  Joseph  Moore's  advances  and  receipts, 
than  his  present  statements.  But  there  is  nothing  in  L. 
Moore's  account  of  things  that  makes  what  was  done  that  day 
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an  estoppel  on  either  party,  and  it  was  not  proper  in  the  Judge 
to  shut  the  jury  up  to  the  consideration  of  L.  Moore's  ac- 
count of  what  took  place,  and  to  deny  to  them  the  right  to 
consider  defendant's  present  statement  of  what  he  furnished 
and  what  he  got. 

2.  If  we  could  see  in  this  account  made  out  by  L.  Moore, 
any  credit  to  Joseph  Moore  for  his  rent  corn,  we  should  not  send 
the  case  back,  for  his  statement  is  very  reasonable  and  fair, 
except  that  it  seems  to  us  he  fails  to  allow  Joseph  Moore  any 
rent  corn.  We  may  also  say  that  we  are  unable  to  see  how 
he  got  the  final  balance  to  be  what  he  has  made  it.  He  says 
that  he  made  it  only  $100  00,  counting  the  rent  at  one-fourth 
of  the  cotton,  and  that  he  changed  this  by  only  allowing  one- 
fifth  of  the  cotton.  The  difference  between  one-fourth  and 
one-fifth  of  $2,149  86,  is  $98  19.  If  this  be  added  to  $100, 
it  only  makes  $198  19,  whilst  the  balance  as  it  appears  in 
the  written  statement  is  $334  09.  We  cannot  help  thinking 
there  is  some  mistake  of  L.  Moore  in  both  those  particulars. 

Judgment  reversed. 


William  Solomon  et  al,  plaintiffs  in  error,  vs.  Martin  J. 
Hinton  et  al.y  defendants  in  error. 

The  4th  and  29th  sections  of  the  Act  of  1866,  prescribing  that  after  seven 
years,  withoat  an  entry,  etc.,  a  judgment  shall  not  be  enforced,  but 
shall  be  presumed  to  be  satisfied,  and  also  that  where  a  boiia  fide  pur- 
chaser has  been  in  the  possession  of  real  property  for  four  years,  it 
shall  be  discharged  of  the  lien  of  any  judgment  against  the  person 
from  whom  he  purchased,  were  parts  of  a  statute  of  limitations  in  force 
on  the  dOth  of  November,  1860,  and  were,  by  the  terms,  spirit  and  in- 
tention of  .the  Act  of  that  date,  suspended,  and  by  the  various  Acts 
from  1860  to  1866,  the  suspension  was  continued  until  the  close  of  the 
war. 

Statute  of  limitations.     Judgment.     I-iand.     Before  Judge 
.Hopkins.    Fulton  Superior  Court.    October  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 
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Hill  &  Candler,  for  plaintiffs  in  error. 
L.  E.  Bleckley,  for  defendants, 
Warner,  Chief  Justice. 

The  only  question  made  in  this  case  is,  whether  the  execu- 
tion under  which  the  land  was  sold  and  purchased  by  the  de- 
fendants, was  dormant  at  the  time  of  the  sale,  and  that  depends 
on  the  fact  whether  the  statute  limiting  the  time  within  which 
judgments  should  be  enforced  by  executions  issued  thereon  is 
a  statute  of  limitations,  and  was  suspended  during  the  war. 
If  it  is  a  statute  of  limitations,  and  was  suspended  during  the 
war,  then  the  judgment  and  execution  under  which  the  land 
was  sold  was  not  dormant  at  the  time  of  the  sale.  The  Court 
charged  the  jury  that  the  execution  was  dormant  if,  at  the 
time  the  levy  was  made  on  the  land,  there  was  no  entry  made 
thereon  by  an  oflScer  authorized  to  execute  and  return  the  same 
within  seven  years  next  before  said  levy;  to  which  charge  the 
defendants  excepted.  The  judgment  was  obtained  on  the  23d 
day  of  April,  1859,  and  execution  issued  thereon  6th  of  May, 
1859,  and  was  levied  on  the  land  5th  of  March,  1867. 

In  view  of  the  facts  disclosed  in  the  record,  this  charge  of 
the  Court  was  error.  In  the  case  of  Akin  vs.  Freeman,  49 
Georgia  ReportSy  page  51,  this  Court  held  and  decided  that 
the  8th  and  29th  sections  of  the  Act  of  1856,  prescribing  that, 
after  seven  years  without  an  entry,  etc.,  a  judgment  shall  not 
be  enforced,  but  shall  be  presumed  to  be  satisfied,  and  also 
that  where  a  bona  fide  purchaser  has  been  in  the  possession  of 
real  property  for  four  years,  it  shall  be  discharged  of  the  lien 
of  any  judgment  against  the  person  from  whom  he  purchased, 
were  parts  of  a  statute  of  limitations  in  force  on  the  30th  of 
November,  1860,  and  were,  by  the  terms,  spirit  and  intention 
of  the  Act  of  that  date,  suspended,  and  by  the  various  Acts 
from  1860  to  1865,  the  suspension  was  continued  until  the 
close  of  the  war. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Louisa  S.  Hooper,  plaintiff  in  error,  vs.  Evan  P.  Howell,  , 

guardian,  defendant  in  error.  m  ^tq 

A  wife* 8  share  of  her  deceased  father's  real  estate,  not  distrihnted,  but 
reDiaining  undisposed  of  between  the  heirs,  the  same  being  wild  lands, 
is  not  so  in  possession  of  the  husband,  as  to  bar  the  wife's  right  of  sur- 
vivorship, if  he  die  before  it  is  distributed  or  divided. 

Huslmnd  and  wife.  Survivorship.  Before  Judge  Rice. 
Gwinnett  Superior  Court.     March  Term,  1873. 

Hiram  Pittman  died  in  1838,  in  Gwinnett  county,  leaving 
a  widow  and  four  children,  one  of  whom,  Louisa  S.  Pittman, 
afterwards  Green,  now  Hooper,  is  the  plaintiff  in  error. 

Emily  Pittman,  another  one  of  the  heirs-at-law  of  Hiram 
Pitman,  died  in  the  year  1850,  intestate,  without  issue,  having 
never  married. 

In  the  year  1854,  Louisa  S.  Pittman  intermarried  with  W. 
A.  Green,  of  Fulton  county.  By  this  marriage,  there  were 
four  children.  He  died  in  1859,  and  in  1869  his  widow,  the 
said  Louisa  S.,  intermarried  with  W.  R.  Hooper,  her  present 
husband,  by  whom  she  has  two  children. 

Besides  other  property,  Hiram  Pittman  left  about  two  thou- 
sand acres  of  land  in  Gwinnett  county.  The  interest  of  the 
said  Louisa  S.  Hooper  in  these  lands,  as  one  of  the  heirs-at- 
law  of  Hiram  Pittman,  is  the  subject  of  this  controveray. 

C.  C.  Green  and  W.  A.  Wilson  administered  on  the  estate 
of  W.  A.  Green,  and  were  discharged  without  having  done 
anything  with  the  Gwinnett  lands,  except  that  one  of  the  ad- 
ministrators once  went  to  Gwinnett  and  looked  at  said  lands. 
John  Pittman,  one  of  claimant's  brothers,  gave  the  other  ad- 
ministrator some  papers  relating  to  the  Gwinnett  lands,  show- 
ing title  in  Hiram  Pittman.  The  claimant  relinquished  her 
dower  in  the  "toncfe  of  her  deceased  husband"  without  speci- 
fying tahat  lands. 

In  December,  1872,  Evan  P.  Howell,  guardian  of  the  mi- 
nor children  of  W.  A.  Green,  the  first  husband  of  Louisa  S. 
Hooper,  obtained  an  order  to  sell  the  undivided  four-fifths  in- 
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terest  of  said  minors,  in  certain  described  lots  of  land  in  the 
county  of  Gwinnett,  as  part  of  the  estate  of  W.  A.  Green, 
deceased.     Louisa  S.  Hooper  claimed  the  property. 

The  lots  described  in  the  order  of  sale  are  numbers  two  hun- 
dred and  eighty-nine,  two  hundred  and  ninety,  half  of  lot 
two  hundred  and  sixty-seven,  and  one-third  interest  in  lot 
two  hundred  and  thirty-eight,  and  one-third  interest  in  lot  two 
hundred  and  fifty-nine,  containing  in  all  seven  hundred  and 
forty-two  and  two-thirds  acres,  which  are  a  part  of  two  thous- 
and acres  left  by  Hirara  Pittman. 

On  the  trial,  it  was  proved  and  admitted  that  the  land  in 
controversy  was  wild  lands,  before  and  during  all  the  time  of 
the  first  coverture,  and  were  unenclosed  and  unoccupied. 
The  guardian  sought  to  prove  by  several  witnesses  that  W. 
A.  Green,  in  his  lifetime,  and  afl^r  his  marriage  with  claimant, 
spoke  of  the  lands  in  dispute  as  belonging  to  him,  and  spoke 
of  selling  them.  To  this  testimony  the  claimant  objected,  on 
the  ground  that  it  was  not  competent  to  show  title  in  W.  A. 
Green  by  his  own  sayings.  The  Court  overruled  the  objec- 
tion and  admitted  the  testimony  as  showing  verbal  acts  of 
ownership,  and  claimant  excepted. 

Counsel  for  claimant  requested  the  Court  to  charge  as  fol- 
lows: 

1st.  "That  when  a  feme  sole  is  entitled  to  property  by  in- 
heritance, whether  it  be  realty  or  personalty,  upon  her  inter- 
marriage in  the  year  1854,  that  inheritance  was  not  cast  upon 
the  husband  by  his  marital  rights,  in  such  sense  as  would  vest 
the  title  in  him,  or  in  such  sense  as  to  defeat  his  wife's  right 
to  such  inheritance  upon  his  death,  by  survivorship,  unless 
he  reduced  the  property  to  possession  during  the  coverture. 

2d.  "Merely  speaking  of  the  property  as  his,  or  speaking 
of  making  sale  of  it,  would  not  be  such  reduction  to  posses- 
sion. 

3d.  "  That  the  marital  rights  of  a  husband  who  married 
in  the  year  1854  a  feme  sole,  who  was  then  entitled  to  prop- 
erty by  inheritance  from  a  father  who  died  in  1838,  or  a  sister 
who  died  in  1850,  or  both,  attached  only  to  that  part  of  such 
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inheritance,  which,  during  the  coverture,  he  reduced  to  pos- 
session, and  this  principle  applies  whether  the  inheritance 
be  realty  or  personalty."  "Which  requests  the  Court  refus- 
ed, to  but  charged  ''that  the  property  in  controversy  being 
shown  and  adraitt^  to  be  wild  lands,  whatever  right  the 
claimant  had  in  them  was  cast  upon  and  vested  in  her  first 
husband,  William  A.  Green,  upon  her  marriage  in  1854,  and 
that  being  wild  lands  during  the  coverture,  no  reduction  to 
possession  by  the  first  husband  was  necessary  in  order  to 
cause  his  marital  rights  to  vest  in  him  such  a  title  as  that,  and 
when  he  died  the  land  went  to  his  heirs-at-law,  and  not  to  his 
widow  by  survivorship." 

The  jury  found  for  the  guardian.  There  was  a  motion  for 
a  new  trial  on  the  ground  of  error  in  admitting  the  aforesaid 
testimony  as  to  sayings  of  W.  A.  Green,  and  in  the  charge  and 
refusal  to  charge. 

The  motion  was  overruled  and  the  claimant  excepted. 

Thomas  W.  Hooper  ;  Hillyer  &  Brother,  for  plain- 
tiff. 

Peeples  &  Howell;  T.  M.  Peefles,  for  defendant. 

McCay,  Judge. 

The  precise  nature  of  the  possession  which  constitutes  a  perr 
sonal  chattel  in  possesaiony  so  as  that  it  passes  completely  to 
the  husband  on  the  marriage,  is  not  clearly  settled  by  the  au- 
thorities. It  is  difficult  to  reconcile  even  the  decisions  of  our 
own  Court.  In  Pope  vs.  Tucker,  23  Oeorgia,  483,  and  in 
Prescott  V8.  Peavt/,  29  Georgia,  59,  Judge  Benning,  in  de- 
livering the  opinion  of  the  Court,  gives  it  as  his  judgment  that 
a  personal  chattel  belonging  to  the  wife,  though  in  the  adverse 
possession  of  another,  is  in  her  possession  sufficiently  to  defeat 
the  right  of  survivorship.  But  this  is  contrary  to  numerous 
other  decisions :  1  Kelly,  637 ;  3  Ibid.,  549 ;  Stephens  vs.  Bell, 
4  Georgia,  223.  And  Mr.  Bishop  says  this  position  is  con- 
trary to  both  principle  and  authority :  See  Bishop  on  Law  of 
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Married  Women,  sec.  71,  and  authorities  cited.  But  however 
the  authorities  n)ay  be  in  conflict  upon  this  point,  so  far  as  I 
can  find,  they  are  uniform  on  a  general  principle  which,  we 
think,  controls  this  case.  When  the  interest  of  the  wife  is  a 
share  in  an  undistributed  estate,  the  authorities  are  uniform 
that  whilst  it  thus  remains,  the  marital  right  of  the  husband 
does  not  attach:  Lewis  vs.  Price,  3  Rich.  Eq.,  172;  Stewart 
V8.  Stewart,  31  Ala.,  207,216;  McCauley  vs.  Rodes,  7  B. 
Mon.,  462 ;  Wheeler  vs.  Moore,  13  N.  H.,  478 ;  Hill  vs.  Hill, 
1  Strob.  Eq.  R.,  1 ;  32  Ver.,  775 ;  3  Sneed,  536;  10  Ver.,  446. 
Such,  too,  has  been  the  uniform  ruling  of  this  Court:  Bell  vs. 
Bell,  1  Kellt/,  637 ;  Sarp-e  vs.  Flowmoy,  3  Ibid.,  549 ;  Chappel 
vs.  Causey,  11  Georgia,  24;  Lowe  vs.  Cody,  29  Ibid.,  120. 
And  this  rule  is  founded  on  principle,  since,  in  the  nature  of 
things,  the  share  of  the  wife  cannot  be  known.  Her  interest 
in  any  specific  article  is  not  defined.  The  law  authorizes  and 
requires  a  distribution,  and  one  distributee  may,  in  the  divis- 
ion, get  one  article  or  one  tract  of  land,  and  another  get  anoflier. 
The  principle  applies  to  real  as  well  as  to  personal  assets. 
Our  law  makes  it  the  duty  of  the  administrator  to  distribute 
the  one  as  well  as  the  other :  R.  Code,  sees.  2543,  2547.  In 
this  distribution,  one  may  get  personal  property  and  another 
land.  The  question  of  advancements,  also  arises,  and  debts 
due  the  intestate  by  the  heir,  all  of  which  are  to  be  adjusted 
in  the  distribution.  The  case  does  not  stand,  therefore,  like  a 
case  of  ordinary  tenancy  in  common,  where  the  title  is  com- 
plete in  each  to  his  undivided  share. 

Our  law  declares  that  the  real  estate  shall  go  to  the  hus- 
band '^  as  personal  property  doth:''  Act  of  1870,  Cobb's  Dig., 
315.  And  our  statute  of  distribution  says,  real  and  personal 
estate  shall  be  considered  as  "  precisely  on  the  same  footing.'* 
The  language  of  the  Act  of  1789  is,  that  "real  and  personal 
estate  shall  always  be  considered,  in  respect  to  said  distribu- 
tion, as  being  precisely  on  the  same  footing,  and  in  cases  of 
intermarriage  the  real  estate  belonging  to  the  wife  shall  be- 
come vested  and  pass  to  the  husband  in  the  same  manner  as 
personal  property  doth.     And  in  case  of  the  death  of  the 
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husband  thereafter,  intestate  and  without  will,  shall  descend 
and  become  subject  to  dUtiibution  in  the  same  manner  as  per- 
gonal property."  This  statute  is  the  law  which  regulates  the 
rights  of  these  parties.  Here  is  real  estate.  The  wife  had  an 
interest  in  it.  On  her  marriage  with  Green,  the  statute  says 
it  passed  to  Green  exactly  as  if  it  were  personal  property ; 
and  at  Green's  death  it  became  subject  to  distribution  jpre- 
dsdy  as  personal  property.  Had  it  been  personal  property, 
no  person  would  for  a  moment  contend  that  the  marital  rights 
of  Green  would  attach,  so  long  as  it  was  undistributed. 
How,  then,  can  this  Court  be  authorized  to  say  that,  it  being 
realty,  it  did  pass  though  undistributed. 

The  present  proceeding  is  a  peculiar  one.  The  guardian 
applies  to  the  Ordinary  for  leave  to  sell.  The  mother  comes 
forward  and  claims  the  property:  Code,  section  3690,  3691. 
We  are  aware  that  both  parties  came  into  Court  on  the  as- 
sumption that  the  rights  of  either  is  to  a  specified  portion  of  this 
whole  tract  of  two  thousand  acres.  But  the  proceeding  is  a 
peculiar  one,  and  on  the  trial  the  truth  of  the  case  appears,  to- 
wit :  that  the  fether  of  Mrs.  Hooper  was  the  owner  o^  the 
whole,  and  as  the  rights  of  both  parties  are  from  him,  we  re- 
cognize the  right  of  both  to  a  full  investigation  of  the  whole 
matter.  The  verdict,  as  it  stands,  does  not,  under  the  facts 
as  they  appeared,  decree  the  truth  of  the  case.  We  are  clear 
that  if  there  was  never  any  distribution  of  this  land — any  di- 
vision of  it  between  the  heirs-at-law  of  Mr.  Pitman,  during  the 
lifetime  of  Green — it  survived,  under  the  law,  to  Mrs.  Green, 
now  Mrs.  Hooper.  It  does  not  appear  that  this  was  done. 
This  verdict — indeed  the  case,  as  it  comes  into  Court — ^as- 
sumes this  to  have  been  done.  We  think,  therefore,  the  ver- 
dict does  not  do  justice  to  the  rights  of  the  parties.  We, 
therefore,  give  this  direction  to  the  case.  We  think  this  ver- 
dict ought  to  be  set  aside,  and  the  case  stand  for  a  further 
hearing,  so  that  either  party  may  take  such  proceedings  as  to 
bring  the  whole  case  before  the  Court,  making  all  persons  at 
interest  parties.  If  there  was,  in  fact,  during  the  lifetime  of 
Green,  a  division  or  distribution  of  this  land,  recognized  or 
You  lu  12. 
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agreed  to  by  Green,  or  if  it  was  divided  under  the  law,  on 
notice  to  him,  we  incline  to  the  opinion  that,  it  being  waste 
land,  it  passed  to  him  without  more.     But  if  he  died  before 
the  share  of  Mrs.  Green  was  ascertained,  it  survived  to  him. 
Judgment  reversed. 


Richard  P.  Glenn  et  al.,  survivors  of  Glenn,  Duffield 
&  Company,  plaintiflfe  in  error,  vs,  Samuel  P.  Salter, 
defendant  in  error. 

1.  Where  the  defendant  was  sued  on  an  account  for  money  placed  in  his 
hands  as  the  agent  of  the  plaintiffs,  and  he  pleaded  that  the  plaintiffs 
had  failed  to  give  him  credit  for  $25,000  00,  which  had  been  repaid,  it 
was  competent  for  him  to  show  that  he  had  only  discovered  this  omis- 
sion upon  the  trial,  and  as  a  reason  why  it  was  not  discovered  earlier, 
to  prove  that  large  sums  of  money  belonging  to  persons  other  than  the 
plaintifi^s,  at  the  time  he  was  their  agent,  passed  through  his  hands,  all 
of  which  money  he  kept  together  with  that  of  the  plaintiffs,  being  re- 
sponsible for  the  amount  charged  against  him  by  each  firm,  and  that, 
though  a  large  discrepancy  in  his  general  money  balance  was  observed, 
yet,  as  said  sum  was  repaid  by  another,  the  error  was  not  discovered 
until  it  appeared  from  the  evidence. 

2.  Where  the  evidence  was  conflicting  as  to  what  commissions  the  de- 
fendant was  to  receive  as  the  agent  of  the  plaintiffs  in  purchasing  cot- 
ton, it  was  competent  to  show  the  compensation  allowed  by  other  par- 
ties to  their  agents  engaged  in  the  same  business. 

Principal  and  agent.  Evidence.  Before  Judge  Hill. 
Houston  Superior  Court.     May  Term,  1873. 

Richard  P.  Glenn  d  aL,  as  survivors  of  Glenn,  DufBeld  & 
Company,  brought  complaint  against  Samuel  P.  Salter  on  the 
following  account : 

Mr.  S.  P.  Salter,  in  (iccount  with  Olenn,  Dvffidd  &  Company, 
1866.  Dr. 

July  12.  To  cash  in  currency $10,000  00 

July  12.  To  cash  in  gold $  1,400  00 

Aug.  8.  To  cash  in  gold 6,000  00 

Aug.  8.  To  cash  in  currency 6,000  00 

Aug.  8.  To  cash  in  gold 20,000  00 

$26,400  00    $16,000  00 
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Cb. 

Aug.  By  purchase  189  bales  cotton,  viz. :  90,688 

lbs.,  with  gold $14,009  94 

Aug.   Bj  purchase  1,021  lbs.  cotton  with  silver...        234  88 

Aug.  By  purchase  20,170  lbs.  cotton  with  cur- 
rency   $6,761  98 

Aug.    By  cash  paid  Mr.  Wright 8,000  00 

Sept.  By  purchase  43  bales  cotton,  28,784  lbs.,  at 

20  cents 4,766  80 

Oct.    By  cash  of  K.  &  H.,  gold 1,000  00 

Nov.  By  cash  from  Rust  6,000  00 

$25,999  67    $8,761  98 

RECAPITULATION. 

Dr.  To  gold $26,400  00,  Currency $16,000  00 

Cb.  By  gold 26,999  67,  Currency 8,761  93 

Balance  « $      400  48  $  6,238  07 

STATEMENT. 

Feb.  23.  For  balance  due  in  currency,  as  per  statement  ren* 

dered $6,238  07 

For  balance  due  in  gold,  as  per  statement  rendered...      400  43 
Premium  on  $400  43,  gold,  at  $1  49 196  00 

Balance  due  Glenn,  Duffield  &  Company $6,834  60 

The  defendant  pleaded  as  follows:  1st.  The  general  issue. 
2d.  That  the  plaintiffs  employed  him  to  buy  cotton  for  them, 
and  agreed  to  pay  the  usual  commissions  then  allowed  to 
agents  for  such  services ;  and  that  he,  in  pursuance  of  such 
contract,  purchased  and  contracted  for,  on  plaintiffs'  account, 
divers  lots  of  cotton,  for  which  he  claimed  commissions  at  the 
rate  of  two  and  one-half  per  cent,  on  the  amount  of  purchases 
80  made.  3d.  That  in  pursuance  of  said  contract  with  plain- 
tiffs, he  received  from  them,  at  different  times,  considerable 
sums  of  money,  both  in  specie  and  in  currency,  for  all  of  which 
he  has  fully  accounted  to  plaintiffs,  except  the  sum  of  $5,- 
0<X)  00,  which  was  stolen  from  him  in  Albany,  Greorgia,  about 
the  10th  day  of  August,  1866,  without  fault  or  n^ligence  on 
his  part,  of  which  loss  plaintiflfe  were  duly  notified.  To  this 
plea  was  appended  a  statement  of  account  between  defendant 
and  plaintiffs,  exhibiting  (as  the  plea  states)  '^  as  accurately  as 
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he  is  able  to  do,  the  true  statement  of  account  existing  at  the 
commencement  of  said  suit,"  and  ,which  the  defendant  prayetl 
might  be  taken  as  a  part  of  his  plea,  and  according  to  which 
he  claimed  a  balance  due  him  by  plaintiffs,  of  $8,088  66,  for 
which  he  asked  judgment  in  his  favor.  The  account  appended 
to  this  plea  is  as  follows : 

BILL  OF  PARTICULAB8. 

Samuel  P.  Salter j 

Agent  of  Glenn,  Duffield  &  Company,  in  amount  vfith  his  said  trust: 
1866.  Debit. 

To  cash  received  for  purchase  of  cotton,  on  ac- 
count of  said  principal,  as  follows,  to- wit: 

July  12.  In  currency $10,000  00 

July  12.  In  gold $1,400  00 

Aug.  8.    In  gold 6,000  00 

$6,400  00 
Worth  in  currency,  at  |1  50 9,600  00 

In  currency 5,000  00 

In  gold,  on  account  of  1.500  bales  cotton 
(Jerry  Beall)  $20,000  00,  worth,  in  cur- 
rency   80,000  00 

Total  amount  received  in  currency $54,600  00 

1865.  Credit. 

By  amount  of  currency  lost  by  agent  in  Albany, 
August  10,  1866 $  5,000  00 

By  amount  paid  for  189  bales  cotton,  viz.:  71,604 
lbs.,  in  gold  and  silver,  $14,242  77,  worth,  in 
currency « 21,864  16 

20,170  lbs.,  paid  for  in  currency 5,761  98 

By  cash  returned  to  Mr.  Wright,  (one  of  the  plain- 
tiffs,) in  currency 8,000  00 

Sept.  By  48  bales  cotton,  23,784  lbs.,  paid  for  in 
gold,  $4,756  80,  worth,  in  currency, 7,185  20 

Oct.  By  cash  by  Knott  A  Howes,  gold $1,000  00 

Nov.  By  cash  by  Y.  G.  Rust,  gold 6,000  00 

$7,000  00 
Worth,  in  currency 10,500  00 

Total  amount  expended  and  accounted  for...                     $52,761  28 
Deducted  from  amount  received,  leaves  balance  in  hand  of 
agent $1,888  72 
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Balance  in  hand  of  agent,  on  account  of  trust  receipts  and  dis- 
bursements, as  per  foregoing  exhibits,  in  currency  value.....     1,888  72 

By  service  rendered  in  the  premises,  not  hereinbefore  accoun- 
ted for,  as  follows,  viz. :  Commission  on  $84,261  28,  paid  for 
232  bales  cotton,  shown  before,  at  2}  per  cent 856  53 

Commission  on  $184,680  00,  paid  for  1,000  bales  cotton,  bought 
of  Lee  Jordan,  on  account  of  plaintiffs,  at  2^  per  cent 8,865  75 

Commission  on  $1,500  bales  cotton,  with  Y.  G.  Rust,  factor 
and  commission  merchant  of  Jerry  Beall,  at  Albany,  Ga., 
contracted  for  by  defendant,  at  instance  and  request  of  plain- 
tiffs, worth  $225,000  00,  at  2}  per  cent,  commission 5,625  00 

Agent's  credits  for  commissions $9,847  28 

Deducting  balance  in  hand  of  agent  on  previous  account 1,888  72 

Balance  due  agent $8,008  56 

As  a  fourth  plea,  he  alleged  that  in  addition  to  ^34,261  28, 
paid  out  for  plaintiffs,  as  exhibited  in  the  account  appended, 
and  on  which  he  claimed  commissions  as  aforesaid,  he  claims 
to  have  purchased  for  plaintiffs  one  thousand  bales  of  cotton, 
known  as  the  "Lee  Jordan  cotton/'  amounting  in  the  aggre- 
gate to  about  $134,630  00,  on  which  he  alleges  that  he  was 
entitled  to  commissions  at  the  rate  aforesaid.  As  a  fifth  plea, 
he  allied  that  in  July,  1865,  he  contracted,  with  the  ap- 
proval of  plaintiflfe,  for  fifteen  hundred  bales  of  cotton,  be- 
longing to  Jere  Beall,  with  Y.  G.  Rust,  his  factor,  at  thirty 
cents  per  pound,  making  the  aggregate  value  about  $225,- 
000  00;  that,  as  earnest  money,  he  deposited  with  said  Rust 
$20,000  00  in  gold,  then  worth  $30,000  00  in  currency,  to 
confirm  the  bargain ;  that  plaintiffi  were  duly  notified  of  this 
transaction,  and  approved  it  at  the  time,  but  that  the  contract 
was  ''afterwards,  at  their  instance,  and  with  consent  of  the 
said  Jere  Beall,  cancelled/'  Defendant  claims  that,  notwith- 
standing said  cancellation,  he  is  entitled  to  his  commissions 
on  said  purchase,  at  the  rate  of  two  and  one-half  per  cent. 

Under  these  pleadings  the  case  went  to  trial  at  August 
term,  1869,  and  resulted  in  a  verdict  for  the  defendant  for 
$3,737  09.  Plaintifis  moved  for  a  new  trial,  which  was 
granted  by  Judge  Cole,  and  the  Supreme  Court  affirmed  his 


Digitized  by  LjOOQ IC 


174  SUPREME  COURT  OF  GEORGIA. 

Glenn  et  aL  vs,  Salter. 

judgment,  on  the  grounds  stated  in  their  decision  in  42  Geor^ 
gia  Reports,  64. 

At  the  December  term,  1872,  the  ca<^  was  again  tried  in 
Houston  Superior  Court,  Judge  Cole  presiding.  Before  that 
trial,  to- wit:  on  the  23d  of  October,  1872,  defendant  filed  an 
amended  plea,  stating  that  his  original  plea  of  set-off,  and 
the  account  annexed  thereto,  were  prepared  and  made  up 
principally  from  memory,  without  access  to  the  books  of  ac- 
count of  the  plaintiffs;  that  defendant  at  the  time  relied  upon 
the  account  exhibited  by  plaintiffs  to  their  declaration,  but 
which  he  alleges  in  said  amended  plea  is  erroneous,  in  this, 
that  it  charges  defendant  on  the  8th  day  of  August,  1865, 
with  $25,000  00  in  gold,  which  the  plea  alleges  was  advanced 
to  defendant  by  plaintiffs,  for  the  purchase,  and  in  part  pay- 
ment of  the  fifteen  hundred  bales  of  the  "  Jere  Beall  cotton," 
and  was  paid  to  said  Rust,  factor  of  Beall,  on  said  Beall  pur- 
chase; that  afterwards  plaintiffs  canceled  said  cotton  trade 
with  Beall,  and  the  said  $25,000  00  was  paid  back  to  plain- 
tiffs, or  one  of  them,  by  the  said  Rust  &  Beall,  but  was  not 
credited  to  defendant  by  plaintiffs.  He  claims  said  sura, 
therefore,  as  a  just  charge  in  his  favor  against  said  plaintiffs, 
and  asks  judgment  for  said  sum,  and  also  the  sum  of  $8,- 
008  56,  claimed  in  his  original  pleas. 

The  evidence  introduced  upon  the  issues  thus  found  was 
voluminous.  It  is  omitted,  for  the  reason  that  all  that  is  nec- 
essary to  an  understanding  of  the  principles  enunciated  by 
the  Court,  is  embodied  in  the  decision.  The  jury  found  for 
the  plaintiffs  $4,977  97,  with  interest.  The  defendant  moved 
for  a  new  trial  uiK)n  twenty-six  different  grounds,  most  of 
which  were  certified  to  be  untrue  by  the  presiding  Judge. 
The  only  two  grounds  deemed  necessary  to  be  set  forth  were 
as  follows : 

4th.  Because  the  Court  erred  in  rejecting  the  testimony  of 
the  defendant,  that  he  had  on  hand,  at  the  time  and  during 
his  agency  for  plaintiffs,  large  sums  of  money  belonging  to 
other  persons,  and  that  as  much  as  $500,000  00  passed  through 
his  hands  during  his  purchase  of  cotton  for  plaintiffs,  and 
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that  he  kept  it  together,  and  was  responsible  to  each  separate 
party  for  the  amount  charged  by  each  against  him;  that 
among  these  parties  who  iurnished  him  with  money  were 
Knott  &  Howes,  of  Macon,  with  whom  he  was  in  partner- 
ship; that  when  he,  defendant,  came  to  settle  with  Knott  & 
Howes,  he  expected  to  find  them  largely  indebted  to  him,  but, 
to  his  astonishment,  they  claimed,  and  their  books  showed, 
that  he  was  indebted  to  them;  that  so  great  was  his  astonish- 
ment that  he  insisted  that  there  must  be  some  mistake,  and  the 
books  were  examined,  and  two  days  and  nights  spent  by  wit- 
ness and  the  clerk  of  Knott  &  Howes  in  ransacking  the  books 
to  discover  the  error,  but,  on  strict  scrutiny,  they  were  found 
to  be  correct;  that  he,  defendant,  knew  he  was  out  a  large 
sum  ot  money,  but  never  could  tell  where  or  how,  till  Rust's 
testimony  in  this  case,  that  $25,000  00  charged  to  him  by 
plaintifls,  and  which  he,  defendant,  had  paid  to  said  Rust, 
was  never  paid  back  to  defendant,  but  to  Duffield,  one  of  the 
plaintifi&;  that  this  led  him  to  scrutinize  the  account  rendered 
by  plaintiflfe;  to  notice  the  charge  of  $25,000  00,  "Beall  cot- 
ton'*  first  rendered,  and  then  "Beall  cotton''  obliterated,  and 
to  put  in  his  claim  for  $25,000  00. 

7th.  Because  the  Court  erred  in  rejecting  the  evidence  of 
Salter,  Coleman,  Howes,  Rust  and  othei*s,  to  the  effect  that 
agents  for  purchase  of  cotton  at  the  time  Salter  was  so  en- 
gaged, were  getting  two  and  one-half  per  cent,  all  over  South- 
em  and  Southwestern  Georgia. 

The  motion  was  heard  before  Judge  Hill,  who  succeeded 
Judge  Cole,  on  the  bench  of  the  Macon  Circuit.  A  new  trial 
was  ordered  and  plaintiff  excepted. 

Lanier  &  Anderson;  Duncan  &  Miller;  Warren 
&  Grier,  for  plaintiffi  in  error. 

NisBETB  &  Jackson;  S.  Hall;  S.  D.  Killen,  for  de- 
fendant. 
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Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendant on  an  account  for  money  advanced  to  him  to  purchase 
cotton  for  them.  The  defendant  pleaded  a  set-off  for  com- 
missions, etc.,  and  also  a  statement  as  to  the  disbursement  of 
the  money  placed  in  his  hands  by  the  plaintiffs.  The  jury, 
on  the  trial  of  the  case,  found  a  verdict  for  the  plaintiffs  for 
the  sum  of  $4,977  79.  The  defendant  made  a  motion  for  a 
new  trial,  on  the  several  grounds  stated  in  the  motion,  which 
was  granted  by  the  Court,  on  the  first,  second,  fourth,  seventh, 
tenth,  fifteenth  and  twenty-fifth  grounds  set  forth  in  the  mo- 
tion. 

In  our  judgment,  the  new  trial  should  not  have  been  gran- 
ted on  the  first  and  second  grounds  contained  in  the  motion 
therefor.  If  the  jury  believed  the  plaintiflfe'  witnesses,  (and 
that  was  a  question  for  them  exclusively,)  the  verdict  was  not 
strongly  and  decidedly  against  the  weight  of  the  evidence,  nor 
contrary  to  the  principles  of  justice  and  equity.  The  tenth^ 
fifteenth  and  twenty-fifth  grounds  relate  to  the  charge  of  the 
Court  to  the  jury. 

Afl:er  a  careful  examination  of  Judge  Cole's  charge,  as  set 
forth  in  the  record,  we  think  the  case  was  feirly  submitted  to 
the  jury  by  that  charge,  in  view  of  the  evidence  before  them. 
There  is  nothing  in  that  charge  which,  in  our  judgment,  was 
calculated  to  mislead  the  jury.  Therefore,  the  new  trial  should 
not  have  been  granted  on  the  tenth,  fift;eenth  or  twenty-fifth 
grounds  of  the  motion  therefor. 

As  to  the  fourth  ground  for  a  new  trial,  we  are  of  the  opin- 
ion .the  Court  erred  in  rejecting  the  testimony  of  Salter  in  ex- 
planation of  his  transactions  with  Knott  &  Howes  in  relation 
to  ^the  money  placed  in  his  hands  by  the  plaintiffs,  going  to 
show  his  mistake.  What  effect  that  evidence  might  have  had 
on  the  minds  of  the  jury  when  considered  by  them  in  connec- 
tion with  the  other  facts  in  the  case,  is  another  question.  All 
that  we  decide  is,  that  the  evidence  was  admissible.  The 
seventh  ground  for  a  new  trial  was  the  rejection  of  the  evi- 
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dence  of  Salter,  Howes,  Bust  and  others,  that  at  the  time 
Salter  purchased  the  cotton,  other  agents  in  Southwestern 
Georgia  were  getting  two  and  one-half  per  cent  commissions. 
There  was  a  conflict  between  the  evidence  of  the  plaintiffs 
and  the  defendant  as  to  the  commissions  the  defendant  was  to 
receive  for  purchasing  cotton  for  them,  the  plaintiffs  stating 
that  be  was  to  receive  two  and  one-half  per  cent,  on  the  price 
paid  for  small  lots  purchased  from  wagons,  and  $1  00  per 
bale  for  large  lots  purchased ;  the  defendant  stating  that  he 
was  to  receive  two  and  one-half  per  cent,  on  the  price  of  all 
the  cotton  he  purchased. 

In  view  of  this  conflicting  evidence,  it  was  competent  few 
the  defendant  to  show  what  other  agents  received  who  were 
engaged  in  the  same  business  at  the  time,  as  a  circumstance  in 
snpport  of  the  truth  of  his  statement,  leaving  the  jury  to  be- 
lieve his  statement  as  to  what  was  the  contract,  or  the  state- 
ments of  the  plaintiffs,  as  they  might  think  proper.  It  does 
not  necessarily  follow  that  because  other  agents  received  two 
and  one-half  per  cent,  commissions,  that  the  defendant  did 
not  make  the  contract,  as  stated  by  the  plaiuti^;  but  as  the 
evidence  is  in  conflict  upon  that  point,  what  other  agents  re- 
ceived for  the  same  service,  at  that  time,  may  be  considered  by 
the  jury  as  a  circumstance  that  he  would  not  as  probably  have 
made  a  contract  for  less  commissions  than  the  customary  rate^ 
though  he  may  have  done  so. 

Inasmuch  as  the  evidence  specified  in  the  fourth  and  sev- 
enth grounds  of  the  motion  was  ruled  out,  we  aflSrm  the 
judgment  of  the  Court  granting  a  new  trial,  on  those  two 
grounds  only. 

Judgment  affirmed. 
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James  A.  Sanders  &  Son,  plaintiflTs  in  error,  vs.  The 
Town  Council  op  Elberton,  defendant  in  error. 

1.  A  town  council  having  power  to  license  and  regulate  the  sale  of  spir- 
ituous liquors,  may  legally,  in  issuing  a  license,  confine  the  sale  of  li- 
quor to  a  particular  room  in  a  house. 

2.  Whether  two  rooms  in  a  particular  house,  in  which  it  is  proposed  to 
sell  spirituous  liquors,  be  in  truth  two  distinct  places,  is  a  question  of 
fact,  and  the  judgment  of  the  town  council,  under  the  evidence,  hold- 
ing that  they  are  distinct  places,  will  not  be  disturbed  if  the  evidence 
justify,  though  it  may  not  require,  such  a  conclusion  by  the  Council. 

Retail  license.  Municipal  corporations.  Before  Judge 
Andrews.    Elbert  Superior  Court.    March  Term,  1873. 

Sanders  &  Son  petitioned  the  Superior  Court  of  Elbert 
county  for  a  mandamus  nisi  to  be  directed  to  the  Town  Coun- 
cil of  Elberton,  requiring  said  body  to  show  cause,  why  it  did 
not  issue  to  petitioners  a  license  to  retail  spirituous  liquors 
during  the  year  1873,  at  their  house  in  said  town,  without 
confining  them  to  one  room  in  said  building,  upon  their  com- 
plying with  its  laws  and  ordinances. 

The  respondent  answered  substantially,  as  follows:  The 
application  of  petitioners  was  for  a  license  to  retail  spirituous 
liquors  at  two  different  places  by  two  different  persons,  but 
all  in  the  firm  name  of  James  A.  Sanders  &  Son.  They  have 
heretofore  been  engaged  in  retailing  as  follows:  James  A. 
Sanders  in  the  rooms  fronting  east,  on  the  main  street  on  pub- 
lic square,  entered  through  a  door  in  the  east  end.  James  O, 
Sanders,  the  other  member  of  the  firm,  in  the  basement  of  the 
same  building,  fronting  north,  entered  by  two  doors— one  on 
the  north,  near  the  west  end,  and  the  other  in  the  west  end. 
There  was  no  communication  between  the  two  rooms,  except 
through  the  doors,  as  above  stated.  The  rooms  are  separate 
and  distinct  from  each  other,  each  having  all  the  arrangements 
for  retailing,  each  of  the  parties  attending  to  his  respective 
department,  and  each  keeping  a  book  of  his  daily  transactions. 
It  was  the  intention  of  the  petitioners  to  carry  on  business  in 
this  way  under  one  license. 
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The  case  was  submitted  to  the  Court  upon  the  following 
agreed  statement  of  facts :  That  the  answer  of  respondent  is 
true;  that  petitioners,  after  being  refused  a  license  to  retail 
spirituous  liquors  in  the  two  rooms  above  set  forth,  took  a 
license  which  covered  the  upper  room,  and  are  now  there 
transacting  their  business,  but  claiming  the  right  to  retail  in 
both  rooms ;  that  the  business,  though  proposed  to  be  carried 
on  in  two  rooms,  was  for  the  benefit  of  one  firm ;  that  no  or- 
dinance had  been  passed,  or  r^ulation  established  by  the  re- 
spondent, confining  those  who  obtained  licenses  to  one  room ; 
that  petitioners  had  been  restricted  to  one  room. 

The  Court  dismissed  the  petition,  and  petitioners  excepted. 

E.  P.  Edwards;  H.  A.  Roebuck;  J.  D.  Mathews;  for 
plaintiffs  in  error. 

Robert  Hester,  by  N.  J.  Hammond,  for  defendant. 

McCay,  Judge. 

1.  The  authorities  of  Eiberton  are,  by  the  act  of  incor- 
poration, clothed  with  power  to  license  and  regulate  the  sale 
of  spirituous  liquors  in  said  town:  Act  of  1859,  page  153; 
Acts  of  1865  and  1866,  page  277.  It  seems  to  us  that  in 
the  very  nature  of  this  power  to  regulate,  is  the  power  to  con- 
fine the  sale  to  certain  houses,  to  certain  places  or  localities, 
and  to  certain  persons:  5  Georgia^  649;  10  Ibid..  533;  18 
Ibid.,  603. 

We  see  no  reason  why  this  power  to  regulate  should  not 
include  the  power  to  confine  the  sale  to  certain  streets,  certain 
houses,  rooms  in  houses,  or  portions  of  a  room.  Any  one 
may  see  that  there  may  be  special  reasons,  for  police  purposes, 
for  the  preservation  of  order,  for  the  prevention  of  annoy- 
ance to  quiet  citizens,  why,  in  particular  instances,  one  or  the 
other  of  these  regulations  might  with  great  propriety  be 
made. 

The  kind  of  r^ulation  is  left  to  the  Council,  and  that 
power  is  exclusive  in  that  body,  nor  will  the  Courts  control 
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its  exercise,  unless  it  be  abused:  12  Georgia,  25';  19  Ibid,, 
490;  23  J6wi.,569. 

We  think,  for  these  reasons,  that  there  is  nothing  in  this 
record  showing  any  illegality  in  the  action  of  the  Council, 
confining  the  license  to  a  particular  room  in  the  house  of  the 
applicants.  They  might  exercise  their  power  to  regulate 
either  by  a  general  ordinance,  or  by  specific  regulations  in 
each  case,  as  the  circumstances  may  in  that  case  demand. 

2.  But  independently  of  the  right  to  regulate,  and  there- 
fore to  confine  the  sale  to  a  particular  room,  it  is  not  clear 
to  us  that  in  this  case  there  is  not  an  effort  to  get  permission 
to  set  up  two  liquor  shops  under  one  license.  These  two 
rooms,  under  the  admitted  facts,  are  so  situated  as,  in  a  very 
fair  sense,  to  make  two  different  places.  They  open  on  differ- 
ent streets,  there  is  no  communication  inside  between  them, 
and  they  are  on  different  stories;  they  are  to  be  kept  each  by 
a  distinct  member  of  the  firm,  who  will  keep  a  separate  ac- 
count. We  think  it  was  no  abuse  of  the  exercise  of  the 
sound  judgment  of  the  Council  to  conclude  that  each  was  a 
distinct  place;  and  that  the  fact  of  one  firm  being  the  owner 
of  both,  did  not  alter  the  case.  How  much  further,  when  the 
business  should  be  opened,  this  distinctiveness  would  go,  is 
tolerably  evident.  Perhaps  they  are  to  be  visited  by  different 
classes  of  people,  sell  at  different  prices,  and  different  quanti- 
ties of  the  same  named  liquor,  opened  at  different  hours  and 
have  entirely  different  manners,  customs  and  practices.  How 
far  the  admitted  facts  make  these  two  rooms  different  places 
the  Council  has  determined  as  a  question  of  fact.  We  see 
nothing  in  the  case  to  justify  the  conclusion  that  this  decision 
is  an  abuse  of  power,  and  we,  for  both  the  reasons  given, 
affirm  the  judgment  refusing  the  certiorari. 

Judgment  affirmed. 
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James  T.  Thweatt  d  aL,  plaintiflfe  in  error,  vs.  James  K. 
Redd,  executor,  et  al,^  defendants  in  error. 

1.  Where  a  testator,  prior  to  the  emancipation  of  the  slayes,  made  his 
will,  providing  for  the  removal  of  his  slaves  to  a  free  State,  there  to  be 
manumitted,  and  bequeathing  to  them  certain  legacies,  the  fact  that  his 
negroes  were  emancipated  by  the  results  of  the  war,  prior  to  the  death 
of  the  testator,  and  not  by  the  provisions  of  said  will,  did  not  prevent 
said  legacies  from  vesting. 

2.  A  legacy  failing  either  by  lapse  or  because  void  at  law,  falls  into  the 
residuum  and  passes  to  the  residuary  legatee,  and  not  to  the  next  of 
kin,  where  there  is  no  contrary  intention  expressed  in  the  will. 

8.  Where  there  was  no  ambiguity  upon  the  face  of  the  testator's  will, 
parol  evidence  is  inadmissible  to  raise  a  latent  ambiguity  and  then  to 
explain  it. 

Will.  Emancipation.  Legacy.  Ambiguity.  Evidence. 
Before  Judge  James  Johnson.  Muscogee  Superior  Court. 
December  Terra,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Henry  L.  Benning  ;  James  M.  Russell,  for  plaintiffs 
in  error. 

Ist  The  clear  meaning  of  the  will  is  that  the  negroes  were 
Bot  to  take  unless  they  remained  the  slaves  of  the  testator  un- 
til his  death:  2  Ch.  Rep.,  162;  8  Viner  Ab.,  311;  2  Wil- 
liams' Ex'rs,  833. 

2d.  But  if  there  is  any  ambiguity,  parol  evidence  was  ad- 
missible to  explain  it :  Lrw.  Code,  sees.  2421,  3748 ;  Doyal  et 
al.  V8.  Smith,  28  Ga.,  262. 

3d.  The  sayings  of  the  testator  constitute  good  parol  evi- 
dence: 1  Roper  on  Leg.,  140 ;  Trimmer  vs.  Bayne,  7  Ves.,  508 ; 
Patterson  et  al  vs.  Hickey,  32  Gra.,  159. 

4th.  The  legacies  of  all  the  legatees  who  died  before  the 
testator  lapsed. 

5th.  The  freed  n^oes  were  named,  and  the  remainder  of 
the  money  was  to  be  "divided  into  as  many  parts  as  there  are 
freed  negroes  in  number,  and  part  paid  to  each  person  over 
eighteen  years  of  age,  and  the  remaining  parts  divided  among 


Digitized  by  LjOOQ IC 


182  SUPREME  COURT  OF  GEORGIA. 

Thweatt  et  al.  vs.  Redd  et  al, 

the  parents  of  the  children  in  the  precise  proportion  the  several 
families  of  children  bear  to  each  other/'  It  is  not  that  the 
shares  of  any  of  the  freed  negroes  who  might  be  dead  were  to 
go  to  the  survivors :  Irw.  Code,  sec.  2426. 

6th!  The  particular  legacies  to  Marino  ($2,500  00,)  and  to 
Howard,  the  executor,  ($1,500  00,)  certainly  lapsed:  Code, 
sec.  2426. 

M.  H.  Blanford;  B.  A.  Thornton;  Moses  &  Down- 
ing; Ingram  &  Crawford;  Joseph  F.  Pou,  for  defendants. 

The  Court  below  put  its  decision  upon  two  principles. 

1st,  The  Court  committed  no  error  in  rejecting  the  testimony 
oflFered  by  the  heirs-at-law,  because  said  testimony  was  ir- 
relevant, in  no  way  tending  to  demonstrate  or  make  clear  the 
matters  of  fact  in  issue.  If  relevant,  it  would  only  tend  to 
show  a  revocation  of  the  will  by  testator :  See  this  case  in 
43  Ga.,  142. 

2d.  The  2d  and  6th  assignments  of  error  embrace  the  same 
propositions,  and  we  will  consider  them  together,  and  may 
be  stated  thus :  "That  said  will  is  void  because  the  persons 
therein  named  as  legatees  are  incapable  of  taking."  For 
divers  reasons  stated  in  the  bill  of  exceptions,  we  consider  this 
question  settled  as  res  adjudicata :  See  Redd  vs,  Hargroves,  40 
Ga.,  18;  39  lb.,  564;  Greene  r«.  Anderson,  38  Ga.,  655;  New 
Code,  sections  2432,  2420. 

The  3d,  4th  and  5th  grounds  of  error  also  embrace  the 
same  proposition  and  may  be  considered  together,  and  embrace 
the  question:  "Did  any  of  the  legacies  contained  in  the  will 
under  the  facts  lapse  so  as  to  vest  in  or  pass  to  the  testator's 
heirs-at-law?" 

1st.  We  say  that  the  persons  mentioned  in  said  will  as  lega- 
tees took  as  a  class,  and  a  well  settled  principle  of  law  is  that 
the  death  of  one  of  several  legatees  of  a  class  does  not  lapse 
the  l^acy,  but  it  goes  over  to  the  other  legatees  of  such  class: 
30  Ga.  977;  1  Rop.  on  Legacies,  333;  1  Jarman  on  Wills, 
304  marg.  p.  296. 

2d.  Defendants  in  error  contend  that  the  persons  mentioned 
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as  legatees  in  testator's  will  are  also  residuary  legatees,  and  that 
the  4th  clause  of  the  will  clearly  establishes  this  proposition, 
and  this  being  true,  if  any  legacy  lapsed  it  fell  into  the  re- 
siduum and  passed  by  said  4th  item  of  said  will :  32  Ga., 
624;  31  Ga.,489;  30  Ga.,  976;  3  Vesey,  450;  15  /6.,  416; 
1  Vesey,  Sr.,  321 ;  8  Vesey,  25;  2  Roper  on  Legacies,  487, 
498. 

3d.  In  construing  wills,  the  intention  of  the  testator  is  to  be 
looked  to  and  if  the  same  is  not  contrary  to  law,  the  same  is 
to  be  carried  out:  Greene  t«.  Anderson,  38  Ga.,  655;  Cook 
V8.  Weaver,  12  Ga.,  47;  Code,  2420;  Smith  vs.  Johnson,  21 
Ga.,  386. 

Warner,  Chief  Justice. 

On  the  25th  day  of  February,  1852,  Owen  Thomas,  then, 
and  at  the  time  of  his  death,  a  citizen  and  resident  of  the 
county  of  Muscogee,  made  and  executed  his  last  will  and  tes- 
tament, whereby  by  the  third  item  of  his  will  he  devised  and 
willed  that :  "  My  negroes,  Griffin  and  his  wife,  Esther,  and 
their  children,  Peggy,  Elizabeth  and  Griffin,  now  born,  and 
such  as  they  may  hereafter  have ;  Mariah  and  her  children, 
Sandy,  Jacob,  Willis  and  William,  now  born,  and  such  as 
they  may  hereafter  have ;  Jack  and  his  wife,  Hannah,  and  the 
children  of  Hannah,  Toney,  Ned,  Wyatt  and  Malinda,  and 
the  children  of  Malinda,  Homer,  Nathan  and  Daphney,  and 
such  other  children  as  she  may  have ;  Washington  and  his 
wife.  Pleasant,  and  their  children,  if  they  shall  have  any ; 
Marino  and  all  her  children,  Eliza,  James,  Margaret,  and 
such  as  they  may  hereafter  have;  Hudson,  Armstead  and 
Pearce,  be  conveyed  to  Liberia,  or  any  other  free  State  foreign 
to  Georgia,  unto  which  they  severally  elect  to  go,  in  which 
they  may  lawfully  reside  and  there  be  forever  manumitted 
and  freed,  they  and  their  posterity."  And  by  the  fourth  item 
of  the  will  said  testator  directed  as  follows :  **1  desire  that  all 
the  residue  of  my  negroes,  my  lands,  stock,  crops  and  prop- 
erty of  every  kind  be  sold  for  cash,  and  the  proceeds  of  sales, 
along  with  moneys  on  hand,  collection  of  debts  of  every  class 
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due  mc,  (excepting  the  debts  of  Thacker  B.  Howard  speci- 
fied,) be  converted  into  a  common  fund  to  be  disposed  of  as 
follows:  So  much  as  may  be  required,  to  the  payment  of 
debts,  the  defrayal  of  the  expenses  incidental  to  the  execu- 
tion of  my  will,  the  subsistence  and  removal  to  their  new  and 
contemplated  homes  of  such  of  my  negroes  as  are  intended  to 
be  manumitted  and  freed,  and  the  residue  by  eventual  divis- 
ion among  my  negroes  who  shall  thus  become  free/'  By  the 
fifth  item  of  his  will,  testator  gave  to  each  of  his  executors 
the  sum  of  $1,500  00  as  fixed  and  iull  compensation  for  the 
execution  of  his  will ;  to  Griffin,  the  fether,  and  Marino,  each 
the  sum  of  $2,500  00  exclusive  of,  and  additional  to,  what  they 
receive  in  common  with  the  other  freed  negroes;  these  several 
sums  being  abstracted  and  appropriated,  he  directed  that  the 
remainder  be  divided  into  as  many  parts  as  there  are  freed  ne- 
groes in  number,  and  one  part  paid  to  each  person  eighteen  years 
of  age,  on  his  or  her  arrival  in  his  or  her  new  home,  without 
regard  to  marriage  or  sex,  including  said  Griffin  and  Marino, 
and  the  remaining  parts  divided  among  the  parents  of  chil- 
dren in  the  precise  proportion  the  several  fiimilies  of  children 
bear  to  each  other.  The  sixth  item  of  the  will  gave  to  Mrs. 
Thacker  Howard  and  her  children  a  judgment  of  foreclosure 
of  a  mortgage  in  the  Court  of  chancery  in  Russell  county, 
Alabama.  The  seventh  item  appoints  James  K.  Redd  and 
Augustus  Howard,  executors.  This  will  was  duly  proven 
and  admitted  to  record  in  the  Court  of  Ordinary  of  Musco- 
gee county,  and  James  K.  Redd  qualified  as  executor,  and 
letters  testamentary  issued  to  him  for  the  proper  execution  of 
said  will.  Augustus  Howard,  the  other  executor  named  in 
said  will,  died  before  Owen  Thomas.  Said  Thomas  departed 
this  life  on  the  28th  day  of  September,  1868. 

The  said  Owen  Thomas  left  as  his  heirs-at-law,  Sophia  W. 
Hargroves,  of  Macon  county,  Alabama,  his  sister,  and  the 
children  of  Mrs.  M.  W.  Thweatt,  decease!,  to-wit :  Jas.  T. 
Thweatt,  Robert  R.  Thweatt,  Thacker  H.  Thweatt,  and  Julia 
M.  Thweatt,  child  of  Owen  T.  Thweatt,  deceased. 

The  following  legatees  mentioned  in  said  will,  died  before 
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Owen  Thomas,  the  testator,  viz :  Elibabeth,  Sandy,  Willis, 
Marino,  Jack,  Hannah,  Toney,  Ned,  Wyatt,  Nathan.  None 
of  the  legatees  named  in  the  will  have  had  children  born  to 
them,  except  Malinda,  who  had  one  child,  Mary,  who  is  now 
in  life  and  over  eighteen  years  of  age. 

Upon  the  facts  stated,  said  executor,  Redd,  filed  his  bill  in 
Muscogee  Superior  Court  against  said  heirs-at-law  and  surviv- 
ing legatees  mentioned,  praying  for  directions  as  how  to  pay 
out  the  funds  in  his  hands,  arising  from  the  sale  of  the  prop- 
erty of  the  estate  of  said  Thomas,  deceased.  On  the  trial  of 
the  cause,  the  heirs-at-law  offered  to  prove  by  several  wit- 
nesses the  declarations  of  the  testator,  made  a  short  time  before 
his  death,  going  to  show  his  unfriendly  feeling  towards  some 
of  the  legatees  on  account  of  their  bad  conduct  towards  him, 
their  abandonment  of  him,  etc.,  and  his  general  denunciation 
of  all  of  them,  which  evidence  so  offered  was  ruled  out  by  the 
Court;  whereupon,  the  heirs-at-law  excepted.  Thereupon,  all 
parties  to  the  bill  admitted  that  the  following  facts  were  true : 
That  the  following  legatees  mentioned  in  the  will :  Elizabeth, 
Sandy,  Willis,  Marino,  Jack,  Hannah,  Neal,  Wyatt,  Nathan 
and  Tony,  died  before  Owen  Thomas,  the  testator.  That 
Esther,  Peggy,  Griffin,  Jr.,  James,  Eliza,  Margaret,  Malinda, 
Homer,  Daphney,  Washington,  Pleasant,  Hudson,  Ann,  Arm- 
stead,  Pearce,  Griffin,  Sr.,  Jacob,  William,  eighteen  in  num- 
ber, survived  testator.  That  each  of  the  eighteen  were  over 
eighteen  years  old  at  the  death  of  the  testator.  That  the 
twenty-eight  persons  named  as  legatees  and  negroes  in  the 
will  were  slaves  of  said  Thomas,  deceased,  when  his  will  was 
made.  That  those  who  had  not  previously  died,  accepted 
emancipation  from  the  government,  over  two  ^ears  before  the 
death  of  Thomas. 

The  counsel  for  the  heirs-at-law  asked  the  Court  to  charge 
the  jury  as  follows : 

1st.  That  if  the  legatees  named  in  the  will  were  emancipa- 
ted before  the  death  of  Thomas,  they  could  not  take  under 
the  will ;  that  the  intention  of  the  will  was  to  give  them  leg- 
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acies  only  in  case  they  remained  his  (testator^s)  slaves  up  to 
the  time  of  his  death. 

2d.  That  the  legacies  of  all  the  legatees  who  had  died  be- 
fore the  testator  had  lapsed,  and  their  shares  went  to  the  de- 
fendants, heirs-at-law. 

3d.  That  the  money  directed  to  be  used  by  the  executors  in 
transporting  the  legatees  to  some  free  country,  also  lapsed  and 
went  to  the  heirs-at-law. 

4th.  That  the  legacy  given  to  executor,  Howard,  also  lapsed 
andwent  to  the  heirs-at-law. 

5th.  That  the  special  legacy  given  to  Marino,  who  died 
before  Thomas,  lapsed  and  went  to  the  heirs-at-law. 

6th.  That  there  were  certain  conditions  contained  in  the 
will  which  had  to  be  complied  with  before  the  l^atees  could 
take  their  legacies  under  the  will,  viz.:  Ist.  That  the  n^roes 
should  continue  to  be  his  slaves  until  the  time  of  his  (testa- 
tor's) death.  2d.  That  tliey  should  be  carried  by  his  executors 
to  some  free  State  or  country,  foreign  to  Georgia.  3d.  That 
the  legacies  were  not  to  be  paid  to  them  until  they  arrived  in 
their  new  homes,  in  some  free  State  or  country  foreign  to 
Georgia.  4th.  That  the  testator  intended  to  give  the  l^acies 
only  in  case  the  emancipation  was  brought  about  by  his  will, 
and  not  by  the  government,  and  if  said  conditions  had  not 
been  complied  with,  then  the  legacies  failed,  and  the  property 
went  to  the  heirs-at-law. 

The  Court  refused  to  charge  as  requested.  The  heirs-at- 
law  excepted  lo  the  decision  of  the  Court  upon  each  and  every 
point  requested,  and  assign  error  thereon.  And  thereupon, 
the  jury  returned  the  following  verdict,  viz. :  **  We,  the  jury, 
find  that  the  complainant  be  allowed  the  sum  of  $1,600  00, 
as  reasonable  counsel  fees.  We  further  find  that  Griffin,  Sr., 
died  after  the  testator,  and  left  Esther  as  his  widow,  and 
P^gy  and  Griffin,  Jr.,  his  children  by  his  wife,  Esther,  as  his 
heirs-at-law.  .  We  further  find,  of  the  negroes  named  as  l^a- 
tees  in  said  will,  in  the  third  clause,  to-wit:  Elizabeth,  Sandy, 
Willis,  Marino,  Jack,  Hannah,  Ned,  Wyatt,  Nathan  and 
Toney  died  before  the  testator.     We  further  find  that,  of  the 
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l^atees  named  in  said  third  clause,  the  following  survived 
him:  Esther,  Peggy,  Griffin,  Jr.,  James,  Eliza,  Margaret, 
Malinda,  Homer,  Daphne,  Washington,  Pleasant,  Hudson, 
Armstead,  Pearce,  Griffin,  Jr.,  William  and  Mariah,  each 
over  eighteen  years  old.  We  further  find  that  Mariah  had 
one  child  living  at  the  death  of  testator,  named  Mary,  sixteen 
years  old  at  that  time ;  that  Daphne  had  one  child  at  death  of 
testator,  named  Sherman,  about  three  years  old ;  Hudson  had 
one  child  at  his  death,  about  two  years  old,  named  Betsy ; 
Pearce  had  two  children  at  that  time,  one  about  six  and  the 
other  four  years  old ;  Homer  had  one  child  at  the  death  of 
testator,  named  Nett,  about  one  year  old ;  Eliza  had  one  child 
four  years  old  at  testator's  death,  named  Marino;  William  had 
one  child  named  Sandy,  at  that  time,  about  five  years  old." 

And  thereupon  the  Court  decreed  as  follows:  "This  cause 
came  on  to  be  heard  on  the  bill,  answers  of  defendants,  with 
exhibits  and  proof;  the  issues  of  fact  were  submitted  to  a  jury 
who  returned  a  verdict  as  hereinbefore  stated.  Whereupon, 
the  premises  considered,  it  is  ordered  and  decreed  that  said 
complainant  do  retain  out  of  said  estate,  as  compensation  for 
services  as  executor,  the  sum  of  $  1 ,500  00,  and  also  the  further 
sum  of  $1,500  00  as  a  reasonable  sum  for  the  payment  of  expen- 
ses incurred  in  employing  counsel  to  carry  said  will  into  execu- 
tion. It  is  further  ordered  and  decreed,  it  beirig  made  to  appear 
that  Griffin,  Sr.,  survived  the  testator,  but  is  now  deceased,  leav- 
ing Esther,  his  widow,  and  two  children,  Peggy  and  Griffin,  Jr., 
his  heirs-at-law;  that  said  executor  do  pay  to  the  said  Esther, 
Peggy  and  Griffin,  Jr.,  in  equal  parts,  the  said  $2,500  00, 
legacy  begueathed  by  said  testator  to  the  said  Griffin,  Sr.  It 
being  further  made  to  appear  that  eighteen  of  the  persons 
specified  in  the  3d  clause  of  said  will,  and  who  were  to  take 
as  residuary  legatees,  survived  said  testator,  as  specified  and 
set  out  in  the  verdict  aforesaid,  and  that  some  of  them  had 
children  who  survived  said  testator,  as  specified  in  the  verdict 
aforesaid,  in  number  eight,  and  under  the  age  of  eighteen 
years,  at  the  death  of  testator,  it  is  further  ordered  and  de- 
creed that  the  said  complainant,  after  retaining  said  sums  before 


Digitized  by  LjOOQ IC 


188  SUPREME  COURT  OF  GEORGIA. 

Thweatt  et  al.  vs.  Redd  et  ah 

allowed,  and  the  payment  of  the  said  specified  legacy  of  $2,500, 
shall  divide  the  balance  or  residue  of  said  estate  into  twenty- 
six  equal  shares;  and  having  so  divided  it,  he  shall  pay  one 
share  thereof  to  each  of  the  following:  To  Esther,  Griifin, 
Jr.,  Peggy,  James,  Margaret,  Malinda,  Washington,  Pleas- 
ant, Armstead  and  Jacob.  To  each  of  the  following,  two 
shares:  To  Mariah,  Daphney,  Hudson,  Homer,  Eliza  and 
William,  and  to  Pearce  three  shares  thereof.  And  it  is  also 
ordered  and  decreed  that  the  one  share  thereof  that  was  to  be 
given  to  GriflSn,  Sr.,  shall  be  paid,  in  addition,  to  Esther, 
GriflSn,  Jr.,  and  Peggy,  in  equal  parts,  as  the  heii*s-at-law  of 
Griffin,  Sr.  And  it  is  further  ordered  and  decreed  that  said 
complainant  do  pay  out  of  the  funds  of  said  estate,  the  costs 
of  this  cause,  to  be  taxed  by  the  clerk ;  that  he  do  report, 
in  writing,  to  this  Court  at  its  next  term,  and  from  term  to 
term  thereafter,  until  duly  discharged  by  law,  his  actions  and 
proceedings  under  this  decree."  And  thereupon  the  heirs  at 
law  excepted  to  said  decree  and  assign  the  same  for  error. 

1.  This  is  the  third  time  the  will  of  the  testator  has  been  be- 
fore this  Court :  See  Redd  vs.  Hargroves  et  a/.,  40  Georgia  Re- 
ports,  18;  43  /6id.,  142.  This  will  has  l)een  established  as  the 
last  will  and  testament  of  the  testator,  and  we  are  now  called 
on  to  construe  the  terms  and  provisions  thereof  in  accordance 
with  the  rules  of  law  applicable  thereto.  What  is  a  will  ? 
A  will  is  the  legal  expression  of  a  man's  wishes  as  to  the  dis- 
position of  his  property  after  his  death  :  Code  2359.  The 
expressed  wishes  of  the  testator,  as  contained  in  his  will,  are, 
that  certain  specified  negroes  named  therein  (these  slaves) 
should  become  free,  and  he  provided  for  the  accomplishment 
of  that  object,  in  the  manner  then  allowed  by  law ;  and  after 
giving  certain  specified  legacies,  mentioned  in  his  will,  desired 
that  all  his  other  property  of  every  kind  be  sold  for  cash,  and 
the  proceeds  thereof,  with  the  money  on  hand,  collection  of 
debts  of  every  class  due  him  (except  the  debts  of  Thacker  B. 
Howard)  be  converted  into  a  common  fund  to  be  disposed  of 
as  follows:  "So  much  as  may  be  required  for  the  payment  of 
debts,  the  defrayal  of  the  expenses  incident  to  the  execution 
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of  my  will,  the  subsistence  and  removal  to  their  new  and  con- 
templated homes  of  such  of  my  negroes  as  are  intended  to  be 
manumitted  and  freed,  and  the  residue  by  eventual  division 
among  my  negroes  who  shall  thus  become  free."  By  the 
fifth  item  of  his  will,  the  testator  gave  to  Griffin  and  Marino 
each  the  sum  of  $2,500  00,  exclusive  of,  and  additional  to,  what 
they  receive  in  common  with  the  other  freed  negroes.  These 
several  sums  being  abstracted  and  appropriated,  be  directed  that 
the  remainder  be  divided  into  as  many  parts  as  there  are  freed 
negroes  in  number,  and  one  part  paid  to  each  person  eighteen 
years  of  age,  on  his  or  her  arrival  in  his  or  her  new  home, 
without  regard  to  marriage  or  sex,  including  Griffin  and  Ma- 
rino, and  the  remaining  parts  divided  among  the  parents  of 
children  in  the  precise  proportion  the  several  families  of  chil- 
dren bear  to  each  other.  It  is  contended  for  the  plaintifis  in 
error  that  it  is  the  clear  meaning  of  the  will  that  the  negroes 
were  not  to  take,  unless  they  remained  the  slaves  of  the  tes- 
tator until  his  death.  That  the  testator  contemplated  at  the 
time  of  making  his  will  that  the  negroes  would  remain  his 
slaves  at  the  time  of  his  death,  is  quite  apparent,  and  there- 
fore he  provided  for  their  freedom  in  his  will  in  the  manner 
then  allowed  by  law  ;  but  it  is  equally  as  apparent  that  the 
testator  did  intend  that  the  legacy  should  be  given  to  them 
when  they  were  free — then  they  were  to  have  it — that  is  to 
say,  they  were  to  have  it  by  "  eventual  division  among  my 
negroes  who  shall  thus  become  freeJ'  The  clear  and  manifest 
intention  of  the  testator  was,  that  the  negroes  should  have  the 
l^acy  when  they  became  free  and  could  enjoy  the  same  as 
freemen ;  and  the  question  is,  whether  the  negroes,  having 
become  free  and  capable  of  receiving  and  enjoying  the  legacy 
here  as  freemen,  without  removal  to  a  free  State  for  that  pur- 
pose, as  contemplated  by  the  testator  when  the  will  was  made, 
they  can  now  take  it  as  such  freemen  here?  This  is  not  an 
open  question  in  this  Court,  since  the  decision  of  Green  vs. 
Anderson,  38  Georgia  Reports,  655 ;  See,  also,  the  opinions 
of  this  Court,  in  relation  to  Redd  vs.  Hargoves  et  al,,  40 
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Georgia  Report9y  14,  and  Hargi^oves  vs.  Redd  43   Georgia 
Reports,  140. 

2.  Did  the  lapsed  legacies  go  to  the  heirs-at-law  of  the  tes- 
tator or  were  the  same  di8|)osed  of  by  the  testator  in  the  4th 
and  5th  clauses  of  his  will,  to  the  legatees  claiming  the  same? 
It  is  a  general  rule  of  the  common  law  that  lapsed  legacies 
sink  into  the  residuum,  and  unless  disposed  of  by  the  testator, 
will  go  to  his  heirs-at-law,  but  if  there  be  a  residuary  legatee 
under  the  will,  when  all  the  debts  and  particular  legacies  are 
discharged,  the  surplus  ov  residuum  must  be  paid  to  the  residu- 
ary legatee  named  in  the  will.  By  the  2426th  section  of  our 
Code,  it  is  declared  that  if  a  l^atee  dies  before  the  testator,  or 
is  dead  when  the  will  is  executed,  but  shall  have  issue  living 
at  the  death  of  the  testator,  sucli  legacy,  if  absolute  and  with- 
out remainder  or  limitation,  shall  not  lapse,  but  shall  vest  in 
the  issue  in  the  same  proportions  as  if  inherited  directly  from 
their  deceased  ancestor.  It  is  very  clear,  from  the  will  of  the 
testator  in  this  case,  that  he  did  not  intend  to  die  intestate  as 
to  any  portion  of  his  property,  for  he  desires  that  all  his  prop- 
erty (except  the  debt  of  Howard  and  the  negroes  to  be  set 
free)  of  every  kind,  shall  be  sold  for  cash,  and  converted  into 
a  common  fund,  to  be  disposed  of  as  follows:  First,  to  the 
payment  of  debts;  second,  the  defrayal  of  the  expenses  inci- 
dental to  the  execution  of  his  will,  the  subsistence  and  re- 
moval to  their  new  and  contemplated  homes  of  such  of  his 
negroes  as  arc  intended  to  be  manumitted  and  freed,  and  the 
residue  by  eventual  division  among  his  negroes  who  shall  thus 
become  free.  That  is  the  disposition  which  the  testator  by 
the  4th  clause  of  his  will  makes  of  all  the  residue  of  his  prop- 
erty, of  every  kind.  By  the  5th  clause,  he  gives  to  each  of 
his  executors  $1 ,500  00  as  compensation  for  executing  his  will, 
and  gives  to  Griffin  and  Marino,  each,  the  sum  of  $2,500  00  ex- 
clusive of,  and  additional  to,  what  they  receive  in  common  with 
the  other  negroes;  these  several  sums  being  abstracted  and  ap- 
propriated, be  directed  that  the  remainder  be  divided  into  as 
many  parts  as  there  are  freed  negroes  in  number,  and  one  part 
paid  to  each  on  their  arrival  in  his  or  her  new  home,  etc.     All 
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the  residue  of  his  property  was  to  be  converted  into  a  common 
fund,  and  the  testator  directs  the  disposition  of  that  common 
fund  in  the  4th  and  5th  clauses  of  his  will,  and  if  the  legacies 
of  any  one  of  the  legatees  lapsed  by  death,  or  otherwise,  his  or 
her  share  sunk  into  the  residuum  of  that  common  fund,  which 
was  disposed  of  by  the  4th  and  5th  clauses  of  the  will  accord- 
ing to  the  manifest  intention  of  the  testator.  A  legacy  failing 
either  by  lapse  or  because  void  at  law,  falls  into  the  residuum 
and  passes  to  the  residuary  legatee,  and  not  to  the  next  of  kin, 
where  there  is  no  contrary  intention  expressed  in  the  will : 
Word  V8.  Mitchelly  32  Georgia  BeportSy  623.  The  residuary 
legatees  who  were  living  at  the  time  of  the  testator's  death 
and  named  in  his  will,  and  the  issue  of  those  named  therein 
as  residuary  l^atees  who  were  dead,  take  under  the  will  as 
provided  therein,  to  the  exclusion  of  his  heirs-at-law.  There 
are  no  words  in  this  will  which  so  narrow  the  title  of  the 
residuary  legatees  as  to  exclude  them  from  taking  the  lapsed 
l^acies,  as  in  the  case  of  Hughes  vs.  Allen,  31  Georgia 
Reports,  484. 

3.  There  was  no  ambiguity  on  the  face  of  the  testator's  will 
which  would  have  authorized  the  admission  of  parol  evidence 
to  explain  it,  and  the  purpose  of  the  evidence  offered  by  the 
heirs-at-law  on  the  trial,  was  to  raise  a  latent  ambiguity  as  to 
the  intention  of  the  testator  in  disposing  of  his  property  by 
parol  evidence,  and  then  to  explain  it  by  the  same  species  of 
evidence.  If  that  could  be  done  in  a  case  like  the  one  now 
before  us,  no  man's  will  can  stand  after  his  death.  If  the 
testator  did  not  intend  that  his  will  should  be  operative  and 
take  effect  according  to  the  plain,  unambiguous  terms  thereof, 
why  did  he  not  destroy  it,  or  revoke  it  by  making  another? 
The  testator  may  have  made  the  declarations  sought  to  be 
proved,  but  he  did  no  act  to  defeat  or  destroy  his  will,  and 
thereby  prevent  its  operation  as  such  after  his  death.  Testa- 
tators  frequently  talk  about  their  wills ;  sometimes  deny  they 
have  made  one,  especially  wills  like  the  one  before  us,  because 
they  did  not  care  to  incur  the  odium  of  public  opinion,  or  to 
disappoint  the  hopes  of  expectant  heirs,  but  nevertheless  re- 
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tain  their  will  up  to  the  time  of  their  death,  which  is  much 
better  evidence  of  their  intention  as  to  the  disposition  of  their 
property  than  their  parol  declarations  as  to  their  intention, 
proved  by  witnesses  after  their  death.  If  the  clause  in  a  tes- 
tator's will  as  it  stands  may  have  effect,  it  shall  be  so  con- 
strued, however  well  satisfied  the  Court  may  be  of  a  different 
testamentary  intention :  Code,  sec.  2420.  Where  there  is  no 
ambiguity  on  the  face  of  a  will,  parol  evidence  is  inadmissi- 
ble to  explain  it :  Hilled  cU.  vs.  Alford,  46  Georgia  Reports, 
247.  In  view  of  the  facts  of  this  case,  as  disclosed  in  the 
record,  we  find  no  error  in  ruling  out  the  parol  evidence  of- 
fered at  the  trial,  or  in  refusing  to  charge  the  jury  as  reques- 
ted, or  in  the  decree  rendered  upon  the  verdict  of  the  jury. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Larkin  Smith,  plaintiff  in  error,  vs.  Henry  G.  King  et  al., 
defendants  in  error. 

1.  A  widow  is  not  put  to  an  election  between  a  cbild's  part  and  dower 
until  there  is  administration  on  the  estate  of  the  husband.  Nor  does 
the  statute  of  b'mitalion  run  against  her  application  for  dower  if  she 
has  remained  in  possession  of  the  land  until  the  application  is  made. 

2.  A  bill  showing  a  good  case  for  equitable  interference  ought  not  to  be 
dismissed  on  demurrer  for  want  of  a  proper  prayer,  if  there  be  a  gen- 
eral prayer  for  relief. 

8.  When  the  title  to  land  is  in  tenants  in  common^  and  their  several  in- 
terests have  become  complicated  and  cannot  be  definitely  ascertained 
and  set  apart  at  law,  equity  will  entertain  jurisdiction  to  adjust  by  one 
decree  the  rights  of  all. 

Dower.  Election.  Statute  of  limitations.  Equity.  Mul- 
tiplicity of  suits.  Before  Judge  Rice,  Gwinnett  county. 
At  Chambers.     March  5th,  1873. 

Larkin  Smith  filed  his  bill  against  Sarah  Kingy  etal,,  mak- 
ing substantially  the  following  case : 

Complainant  purchased  from  the  defendant,  Sarah  King, 
the  widow  of  Silas  King,  deceased,  on  October  14th,  1869,  a 
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certain  tract  of  land  in  the  county  of  Gwinnett,  for  which  he 
paid  ^600  00,  taking  a  deed  to  the  same,  approved  by  the 
Ordinary,  said  land  having  been  previously  set  apart  as  a 
homestead  to  said  defendant.  Said  defendant  was  in  posses- 
sion of  said  property  at  the  time  of  the  sale.  She  has  since 
purchased,  with  the  money  paid  to  her  by  complainant,  an- 
other tract  of  land,  taking  the  title  to  herself,  upon  which  she 
is  now  residing. 

Since  his  purchase,  com|>lainant  has  expended  large  sums 
of  money  in  making  improvements  upon  said  property.  It 
being  contiguous  to  the  station  known  as  "  Buford"  on  the 
Atlanta  and  Richmond  Air  Line  Railroad,  complainant  di- 
vided a  portion  of  the  land  into  town  lots  and  sold  them  to 
various  persons.  The  defendants,  with  the  exception  of  said 
Sarah  King,  claiming  to  be  heirs-at-law  of  said  Silas  King, 
deceased,  have  commenced  an  action  of  ejectment  against 
Melvin  Garner  and  others,  who  are  in  possession  of  said  land 
as  tenants  of  complainant.  Complainant  has  been  made  a 
party  defendant  to  said  action.  He  has  obtained  from  James 
O.  Tbacker  and  his  wife,  and  from  Jane  M.  King,  claiming 
to  be  heirs-at-law  of  said  Silas  King,  conveyances  to  what- 
ever interest  they  might  have  in  said  property.  T.  S.  Gramer 
has  now  pending  in  Gwinnett  Superior  Court,  on  appeal  from 
the  Court  of  Ordinary,  an  application  for  letters  of  adminis- 
tration upon  the  estate  of  said  Silas  King,  deceased,  said  estate 
never  having  been  represented. 

Complainant  does  not  know  who  are  the  heirs-at-law  of 
said  Silas  King ;  hence,  it  becomes  important,  both  to  him 
and  to  said  heirs-at-law,  that  administration  should  be  had  on 
said  estate,  so  that  the  rights  of  all  parties  may  finally  be  ad- 
judicated, by  requiring  such  administrator  to  become  a  party 
plaintiff  to  said  action  of  ejectment. 

Prayer,  that  the  action  of  ejectment  be  enjoined  until  a 
decree  is  had  in  this  case ;  that  the  administrator,  when  ap- 
pointed, be  made  a  party  plaintiff  to  said  action  of  ejectment; 
that  the  defendant,  Sarah  King,  be  required  to  convey  to  the 
estate  of  Silas  King  the  land  purchased  with  the  money  paid 
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to  her  by  complainant ;  that  said  property  may,  by  decree  of 
the  Court,  be  substituted  in  place  of  the  land  sold  to  com- 
plainant ;  that  the  heirs-at-law  of  Silas  King,  deceased,  be 
perpetually  enjoined  from  prosecuting  said  action  of  eject- 
ment against  complainant,  his  tenants,  or  purchasers  from 
him ;  that  complainant  may  have  such  other  and  further  re- 
lief as  the  nature  of  his  case  may  require,  and  as  to  the  Court 
shall  seem  meet ;  that  the  writ  of  subpoena  may  issue. 

On  March  5th,  1873,  on  demurrer,  said  bill  was  dismissed, 
and  complainant  excepted. 

N.  L.  HuTCHiNS;  Jambs  P.  Simmons,  for  plaintiffs  in 
error. 

J.  N.  Glenn;  Clark  &  Pace,  for  defendants. 

McCay,  Judge. 

1.  We  are  of  opinion  that  Mrs.  King  had  an  interest  in 
this  land.  She  appears  to  have  had  possession  since  the  death 
of  her  husband ;  to  have  lived  on  the  place,  the  homestead. 
At  any  rate,  there  was  no  adverse  possession.  She  is  entitled 
to  the  possession  until  her  dower  is  assigned :  R.  Code,  sec. 
1758.  She  is  not  bound  to  make  her  choice  between  dower 
and  a  child's  part  until  one  year  after  administration:  Code, 
sec.  1754,  par.  3;  see,  also.  Act  of  1841,  Cobb's  Digest,  230. 
As  to  her  right  of  dower,  we  are  inclined  to  the  opinion  that 
the  Act  of  1839  would  not  bar  her,  except  as  against  pur- 
chasers, or  others  holding  adversely.  Certainly  not  when  she 
is  herself  in  possession.  And  even  this  Act  of  1839  would 
not  apply  if  her  husband  died  before  its  passage :  See  7  Oeor-- 
gia,  20.  The  bill  does  not  show  the  date  of  the  death,  and 
we,  therefore,  cannot  say  whether  she  would  be  barred  against 
even  an  adverse  holder.  Altogether,  therefore,  as  to  the  widow, 
we  do  not  think,  as  the  case  stands,  that  she  is  barred  of  her 
dower,  nor  even  of  her  right  to  choose  a  child's  part.  We  do 
not  think  the  injunction  ought  to  stand,  so  far  as  it  enjoins  the 
application  for  letters.    That  question  has  nothing  to  do  with 
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the  title  to  the  land.  It  cannot  be  contended  that  the  heirs 
are  all  barred  of  their  title  by  the  deed  of  Mrs.  King,  and  it 
would  be  only,  in  that  event,  that  their  claim  to  the  adminis- 
tration could  be  set  aside.  We  see  no  reason  why  any  issue 
arising  on  that  application  calls  for  equitable  interference. 

2.  But  we  think  there  is  equity  in  the  bill.  The  complain- 
ant, by  his  deed,  has  whatever  right  Mrs.  Elng  had  to  this 
land,  and  we  are  inclined  to  think  he  can  compel  her,  under 
the  circumstances,  to  elect  which  of  her  two  rights,  dower  or 
child^s  part,  he  thinks  best  for  himself.  Under  the  facts,  as 
stated,  those  of  the  heirs  who  connived  with  Mrs.  King  and 
l)ermitted  her  to  sell  to  him  the  whole  as  hers,  are  estopped 
from  setting  up  any  interest  in  the  land  as  against  the  com- 
plainant: 16  Georgia,  593;  31  Ibid.,  555;  30  Ibid.,  722;  13 
Ibid.,  492 ;  29  Ibid.,  312.  The  bill  also  claims  that  the  com- 
plainant has  bought  two  shares.  It  also  states  that,  in  good 
faith,  he  has  built  upon  the  land,  and  that  various  lots  have 
been  laid  off  and  sold  by  him,  and  that  these  have  been  im- 
proved. It  is  patent  that  this  makes  a  very  complicated  case 
of  rights  in  this  land— one  that,  by  no  possibility,  can  be  set- 
tled in  one  suit  at  law. 

3.  We  think,  therefore,  the  bill  ought  to  be  retained  as  a 
bill  for  partition,  that  the  action  of  ejectment  should  be  en- 
joined, and  the  questions  between  all  the  parties  tried  at  once. 
It  is  to  the  public  interest  as  well  as  to  the  interests  of  all  the 
parties,  that  the  matter  should  be  settled  by  one  judgment. 
Elach  of  these  purchasers  from  the  complainant  has  an  inde- 
pendent and  special  interest,  and  each  must  be  sued  alone  at 
law :  See  R.  Code,  sec.  3283.  The  prayer  of  the  bill,  it  is 
true,  is  not  very  precise  in  its  requests,  but  there  is  a  general 
prayer  for  relief,  and  we  think  the  bill  contains  charges  justi- 
fying its  retainer  for  such  relief  as,  under  the  law,  its  facts 
demand. 

Judgment  reversed. 
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Georgiana  Moses,  plaintiff  in  error,  vs.  The  Brooklyn 
Life  Insurance  Company,  defendant  in  error. 

Where  insurance  was  effected  in  a  mutual  life  insurance  company  on  the 
life  of  the  husband  of  complainant,  for  her  benefit}  upon  the  ten  year 
plan,  with  the  option  to  the  assured  that  afler  two  aunual  payments, 
should  she  wish  to  discontinue,  the  company  will  issue  to  her  a  paid  up 
policy  for  as  many  tenths  of  the  amount  originally  insured  as  there 
have  been  annual  premiums  paid  in  cash,  and  the  premiums  were  paid 
part  in  cash  and  part  in  notes,  with  the  stipulation  that  the  dividends 
in  the  profits  should  be  applied  to  the  payment  of  the  notes : 

Held,  That  the  assured  was  not  entitled,  after  the  payment  of  the  second 
annual  premium  as  aforesaid,  to  a  paid  up  policy  for  two-tenths  of  the 
amount  originally  insured,  until  the  liquidation  in  cash  of  the  notes 
given  in  part  of  premiums,  afler  crediting  thereon  the  dividends  al- 
ready accrued. 

Life  insurance.  Premiums.  Before  Judge  James  John- 
son.    Muscogee  Superior  Court.     October  Term,  1872. 

Complainant  filed  her  bill  against  the  defendant,  in  which 
she  says : 

On  the  20th  of  June,  1868,  the  defendant  made  a  policy  of 
insurance  on  the  life  of  her  husband,  Raphael  J.  Moses,  for 
the  benefit  of  her  and  her  children  by  him.  Defendant  is  a 
corporation  of  New  York,  authorized  to  make  such  insurance, 
and  has  an  agency  in  Columbus,  Georgia.  By  the  policy,  de- 
fendant, in  consideration  of  $648  76  then  paid,  and  of  the 
annual  payment  of  the  same  sum  on  or  before  the  20th  of 
June  in  each  year  for  ten  years,  insured  the  life  of  said  Ra- 
phael J.  in  the  sum  of  $15,000  00  for  the  term  of  his  life,  with 
participation  in  profits,  to  be  paid  in  sixty  days  after  notice 
of  his  death.  It  was  stipulated  therein  that  if  the  policy 
should  cease  or  become  void,  she  should  be  liable  to  pay  the 
amount  of  all  notes  for  premiums  remaining  unpaid,  except 
the  balance  remaining  unpaid  on  the  note  taken  for  part  pre- 
miums, and  made  payable  at  twelve  months  from  date,  and 
this  note  was  to  be  canceled  on  the  surrender  and  cancellation 
of  the  policy.  It  was  also  stipulated  that  if,  after  two  annual 
payments,  she  should  wish  to  discontinue,  the  defendant  would 
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issue  to  her  a  paid  up  policy  for  as  many  one-tenths  of  the 
amount  originally  assured  as  there  had  been  annual  premiums 
paid  in  cash.  On  20th  of  June,  1868,  she  paid  defendant 
$648  75,  as  stated  in  policy,  of  which  sum  $432  40  was  in 
cash,  and  $212  25  in  her  note,  due  at  twelve  months,  which 
was  taken  and  considered  by  the  defendant  as  cash.  On  20th 
of  June,  1869,  the  same  thing  was  repeated.  The  defendant 
had  the  right  to  apply  plaintiff's  share  of  the  profits  to  the 
satisfaction  of  said  notes,  and  was  willing  to  receive  them  as 
cash  and  rely  for  their  payment  on  her  share  of  the  dividends, 
and  did  so  receive  them.  On  5th  of  April,  1870,  she  gave 
notice  to  defendant  that  she,  having  completed  two  annual 
payments  of  premiums,  desired  to  discontinue,  and  requested 
defendant  to  issue  her  a  paid  up  policy  for  as  many  tenths  of 
$15,000  00  as  she  had  paid  annual  premiums  in  cash;  and 
she  offered  to  surrender  the  said  policy  on  the  cancellation  by 
defendant  of  said  two  notes,  and  the  issuing  to  her  of  a  paid 
up  policy  for  $3,000  00— -i.  e.,  two-tenths  of  $15,000  00. 
Defendant  refused  the  request,  insisting  that  it  was  not  bound 
to  comply  with  it  until  she  had  paid  the  two  notes  in  cash, 
not  even  offering  to  allow  her  a  credit  on  them  for  her  share 
of  the  profits  made  by  her  stock.  These  amounted,  in  1868 
and  1869,  to  forty  per  cent.,  and  in  same  proportion  for  the 
past  part  of  1870.  She  offers  to  deliver  to  defendant  said 
policy,  canceled,  for  a  paid  up  policy  of  $3,000  00. 

Prayer,  that  defendant  may  make  to  her  a  paid  up  policy 
of  $3,000  00  and  deliver  to  her  said  two  notes,  canceled,  and 
may  receive  from  her  the  present  policy,  canceled,  and  in  de- 
fault thereof,  that  defendant  may  pay  her  such  damages  as 
shall  be  equal  to  the  value  of  such  a  paid  up  policy. 
The  answer  of  the  defendant  was  substantially  as  follows : 
Admits  the  making  of  the  policy,  but  denies  that  it  was 
made  in  Georgia,  and  says  that  it  was  made  in  New  York. 
Had  an  agent  in  Columbus,  Georgia,  authorized  to  receive 
applications  for  insurance  and  forward  them  to  defendant  in 
New  York,  and  to  receive  money  and  notes  for  premiums  and 
to  deliver  policies,  but  not  to  make  any  contract  of  insurance 
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or  to  change  any  made  by  defendant.  To  this  agent  the  ap- 
plication for  the  policy  was  made,  on  one  of  the  printed  forms 
of  the  defendant,  which  was  sent  by  the  agent  to  New  York, 
and  there  the  president  and  secretary  of  the  defendant  made 
out  and  signed  the  policy  and  sent  it  to  the  agent  in  Colum- 
bus, who  was  authorized  to  deliver  it  to  plaintiff  on  payment 
of  the  premium,  and  giving  the  notes  due  thereon  according 
to  the  terms  of  the  policy.  When  the  policy  was  issued,  de- 
fendant was  in  the  practice  of  loaning  one-third  of  the  annual 
premium  to  the  policy  holder,  if  desired,  which  loan  was  per- 
manent during  the  time  the  policy  was  in  force.  For  this 
loan  the  party  gave  notes,  payable  at  twelve  months  from 
dates,  which  were  renewed  annually,  and  increased  by  adding 
one-third  of  the  premiums  as  they  became  due.  The  interest 
on  such  notes  was  payable  in  advance,  in  cash,  so  that  no  more 
than  the  principal  would  ever  become  due  on  them.  In  said 
printed  applications  are  these  questions:  "4.  How  do  you 
wish  to  pay  the  premiums  ?  If  all  cash,  state  if  annually, 
semi-annually  or  quarterly  ?  If  one-third  note  and  two-thirds 
cash,  state  it  so?"  The  mode  was  optional  with  the  appli- 
cant. If  the  applicant  desired  to  pay  two-thirds  cash  and 
one-third  note,  and  to  pay  the  cash  part  quarterly,  it  was  the 
practice  of  the  defenlant  to  take  a  "loan  note"  for  the  one- 
third  due  in  twelve  months,  and  to  divide  the  two-thirds  cash 
payments  into  four  equal  amounts— one-fourth  payable  on 
delivery  of  the  policy,  and  the  other  three-fourths  in  three, 
six  and  nine  months.  The  interest  on  the  loan  note  and  the 
last  three  quarterly  payments  was  paid  in  advance.  In  this 
present  application  the  plaintiff  and  her  husband  answered 
that  they  wanted  to  pay  the  premiums  in  one-third  note  and 
two-thirds  cash,  and  the  cash  in  quarterly  payments,  to  which 
defendant  agreed,  and  such  is  the  contract  in  reference  to  said 
policy.  The  amount  of  premium  was  $648  75,  to  be  annu- 
ally paid  in  advance  for  ten  years.  Accordingly,  said  Raphael 
J.  gave  his  note  for  one-third  of  said  amount  at  twelve  months. 
The  balance  was  divided  into  four  parts,  of  which  one  was 
in  cash,  and  the  other  iu  notes  at  three,  six  and  nine 
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months.  Interest  was  paid  in  cash  on  all  the  notes.  The 
three  cash  notes  were  all  paid  as  they  fell  due  until  the  next 
annual  payment,  at  which  time  the  said  loan  note  was  taken 
up  and  a  new  note  given,  including  the  one-third  of  the  pre- 
mium for  the  second  year.  The  interest  on  this  note  was  then 
paid  in  cash,  and  also  one-fourth  of  the  cash  payment  of  the 
second  year,  and  cash  notes  given  for  the  other  three-fourths 
at  three,  six  and  nine  months,  and  interest  paid  on  them. 
The  following  cash  payments  were  made  on  said  policy : 

1868— Interest  on  loan $  16  14 

Interest  on  cash  notes 11  34 

Two- thirds  payment  in  cash 432  50 

$468  98 

1869— Interest  on  loan  note $  29  28 

Interest  on  cash  notes 11  34 

Two  thirds  part  in^ash. 432  60 

473  12 

Amount  in  cash  for  both  years $932  10 

Of  which  $865  50  is  for  two-thirds  of  the  premiums,  $44  42 
for  interest  on  loan  note,  and  $22  68  for  interest  on  cash  notes. 
If  the  whole  premiums  for  both  years  had  been  paid  in  cash, 
the  amount  would  have  been  $1,297  50 ;  only  two-thirds  of 
this  was  paid  in  cash— $865  50.  The  balance  ($432  50)  is 
still  due,  and  for  which  said  Raphael  J.  gave  his  note,  of 
which  the  following  is  a  copy  in  substance : 

"New  York,  June  20,  1869. 
"Twelve  months  after  date,  for  value  received,  I  promise 
to  pay  to  the  (defendant)  or  order,   $432  50,  being  for  part 
premiums  due  on  policy  4436  on  life  of  R.  J.  Moses,  Jr., 

dated 186..,  which  policy,  and  all  payments  or  profits 

that  may  become  due  thereon,  are  hereby  pledged  to  (defend- 
ant) for  the  payment  of  the  note. 

(Signed)  "R.  J.  Moses,  JrJ' 

This  note  was  in  part  payment  of  the  premiums,  but  was 
not  given  or  accepted  as  cash,  but  as  a  loan  of  so  much  of 
said  premium ;  and  it  was  agreed  by  plaintiff  and  defendant 
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that  if  plaintiff  should  not  pay  the  note  at  maturity  the  pol- 
icy should  become  void.     And  further,  was  agreed  that  the 
profits  to  become  due  on  said  policy  should  be  applied  to  the 
payment  of  the  note.     Defendant  admits  that  this  was  not  a 
temporary  loan,  to  be  paid  in  cash  when  due ;  but  was  per- 
manent— to  continue  during  the  existence  of  the  policy  ;  but 
says  plaintiff  was  bound  to  renew  it  annually  and  pay  the  in- 
terest in  advance,  adding  to  it  every  year  one-third  of  the 
premium;  but  it  was  agreed  that  on  the  death  of  said  Raphael 
J.,  the  amount  due  on  the  note  was  to  be  deducted  from  the 
policy.     Admits  that  by  the  terms  of  the  policy  the  defend- 
ant, if  it  should  become  void,  was  to  cancel  the  note  on  the 
surrender  and  the  cancellation  of  the  policy.     This  was,  how- 
ever, not  because  plaintiff  was  not  bound  to  pay  this  note, 
but  because  defendant  could  afford  to  cancel  the  note,  as  the 
surrender  value  of  the  policy  was  equal  to  the  note.     Admits 
that  plaintiff  gave  notice  of  a  desire  to  discontinue  and  re- 
quested to  have  a  paid  up  policy  for  two-tenths  of  $15,000, 
and  that  defendant  refused  the  request  because  two  annual 
premiums  had  not  been  paid  in  cash.     Denies  that  the  loan 
note  was  equivalent  to  cash  or  was  so  understood  to  be  by 
either  party.     Offered  to  give  such  a  paid  up  policy  on  the 
payment  in  cash  of  the  two  annual  premiums  remaining  due. 
Even  offered  to  issue  such  a  policy  without  the  payment  of 
said  note  in  cash,  and  to  allow  it  to  remain  as  a  loan  and  be  a 
lien  on  such  policy,  as  it  was  on  the  original  policy,  to  be  de- 
ducted from  the  paid  up  policy  when  this  should  become 
due. 

The  plaintiff  refused  these  offers.  Insists  that  the  note  is 
due  and  entitled  to  no  credits  for  profits.  According  to  the 
rules  and  practice  of  the  company,  no  policy  was  entitled  to  a 
dividend  of  profits  until  after  two  full  years,  and  none  was  di- 
vided until  upon  the  payment  of  the  third  annual  premium. 
If  this  policy  had  been  running  two  full  years  before  1868, 
the  percentage  of  profits  to  which  it  would  have  -been  entitled 
would  have  been  thirty-four  per  cent.;  and  for  1869,  thirty- 
one  per  cent.;  and  for  1870,  nothing,  no  profits  being  made 
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in  1870.  The  profits  of  1869  and  1870  were  not  earned  by 
policies  issued  in  those  years,  but  by  those  issued  two  full 
years  before.  The  rules  and  practice  of  the  company  as  to 
sharing  profits  are  stated  in  the  publications  of  defendant. 
Denies  that  defendant  agreed  to  accept  the  note  as  cash,  or  to 
rely  on  the  dividends  for  its  payment,  except  that  it  agreed  to 
apply  any  such  dividends  that  might  have  become  payable  to 
the  payment  of  said  note. 

The  jury  returned  the  following  verdict:  "We,  the  jury, 
decree  that  the  Brooklyn  Life  Insurance  Company  shall  issue 
to  plaintiff  a  paid  up  policy  of  life  insurance  for  $3,000  00 ; 
the  said  company  to  hold  the  note  of  plaintiff  for  $432  50 
less  the  dividends,  amounting  to  $2Q8  15,  due  from  said  com- 
pany.^' 

The  evidence  is  unnecessary  to  an  understanding  of  the  de- 
cision, as  the  issues  made  are  fully  presented  in  the  above 
qrnopsis  of  the  pleadings. 

The  defendant  moved  for  a  new  trial  because  the  verdict 
was  contrary  to  evidence,  the  charge  of  the  Court  and  to  law. 
The  charge  of  the  Court  is  not  to  be  found  in  the  record.  The 
motion  was  sustained  and  complainant  excepted. 

Henky  L.  Benning,  for  plaintiff  in  error. 

Peabody  &  Bbannox,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendimt  for  the  specific  performance  of  a  contract  contained  in 
a  mutual  life  insurance  policy.  On  the  20th  of  June,  1868, 
the  defendant  made  a  policy  of  insurance  on  the  life  of  B.  J. 
Moses,  for  the  benefit  of  complainant  and  her  children.  By 
the  policy,  the  defendant,  in  consideration  of  the  sum  of 
$648  75  then  paid,  and  of  the  annual  payment  of  the  same 
sum  on  or  before  the  20th  of  June,  in  each  year,  for  ten  years, 
assured  the  life  of  the  said  B.  J.  Moses,  in  the  sum  of  $15,- 
000  00,  for  the  term  of  his  life,  with  participation  in  profits,. 
You  u  14. 
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to  be  paid  in  sixty  days  after  notice  of  his  death.  The  pre- 
mium for  insurance  was  paid  part  in  cash  and  part  by  note. 
One  of  the  conditions  expressed  in  the  policy  is  that,  in  case 
the  said  Georgiana  Moses  shall  not  pay,  or  cause  to  be  paid, 
the  premiums  aforesaid  on  or  before  the  day  herein  mentioned 
for  the  payment  thereof,  or  any  note,  or  notes  which  may  be 
given  to  and  received  by  said  company  in  part  payment  of 
any  premium,  on  the  day  or  days  when  the  same  shall  be- 
come due,  then  the  policy  was  to  be  void.  It  is  also  stipu- 
lated in  the  policy  that  the  dividend  of  profits  which  may 
become  payable  by  virtue  of  this  policy  to  the  holders  thereof, 
shall  be  applied  towards  the  payment  of  the  note  taken  for 
part  payment  of  premiums  aforesaid.  It  is  further  stipulated 
in  the  policy,  that  after  two  annual  payments,  should  the 
party  wish  to  discontinue,  notice  to  the  company  being  given 
before  the  next  premium  becomes  due,  the  company  will  issue 
a  paid  up  policy  for  as  many  tenths  of  the  amount  originally 
assured,  as  there  have  been  annual  premiums  paid  in  cash. 
The  prayer  of  the  bill  is  that  the  defendant  may  be  decreed 
to  make  to  complainant  a  paid  up  policy  of  $3,000  00,  and 
deliver  to  her  the  notes  given  to  the  company  canceled,  and 
receive  from  her  the  present  policy  canceled. 

On  the  trial  of  the  case,  after  considering  the  evidence,  the 
jury  returned  the  following  verdict:  "  We,  the  jury,  decree 
that  the  Brooklyn  Life  Insurance  Company  shall  issue  to  the 
plaintiff  a  paid-up  policy  of  life  insurance  for  $3,000  00,  the 
said  company  to  hold  the  note  of  plaintiff  for  $432  50,  less 
the  dividends,  amounting  to  $268  15,  due  from  said  com- 
pany.'' The  defendant  made  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence,  contrary 
to  the  charge  of  the  Court,  and  contrary  to  law;  and,  also, 
on  other  grounds  set  forth  in  the  motion  therefor.  The  Court 
granted  the  motion  for  a  new  trial,  whereupon  the  complain- 
ant excepted. 

In  our  judgment  the  complainant  was  not  entitled  to  a 
decree  for  the  |>aid-up  policy  prayed  for  under  the  contract 
contained  in  the  policy,  until  the  note  given  for  the  premium 
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had  first  been  paid  by  the  complainant,  and  the  jury  found 
by  their  verdict  that  there  was  still  due  the  company  on  the  pre- 
mium note  $164  35.  The  payment  by  the  complainant  to 
the  company  of  the  two  first  annual  premiums,  was  a  condi- 
tion precedent  to  be  performed  on  her  part  by  the  terms  of 
the  contract,  before  she  was  entitled  to  have  issued  to  her  by 
the  company  a  paid  up  policy  of  $3,000  00.  To  enable  the 
company  to  pay  dividends  from  the  profits,  it  is  indispensably 
necessary  that  the  assured  should  pay  to  the  company  the  an- 
nual premiums  stipulated  to  bo  paid,  so  as  to  create  a  fund 
from  which  profits  may  be  derived.  Each  partner  (if  we  con- 
sider the  assured  in  the  company  as  partners  entitled  to  par- 
ticipate in  the  profits)  should  bear  his  or  lier  proportion  of  the 
burden  imposed  on  him  or  her  by  the  contract,  before  he  or 
she  can  receive  the  benefits  which  may  accrue  under  it.  As- 
suming that  the  Court  charged  the  law  correctly  as  applicable 
to  the  case  before  it  (the  charge  of  the  Court  not  being  in 
the  record,)  the  verdict  of  the  jury  was  contrary  to  law,  and 
there  was  no  error  in  granting  the  new  trial. 

I^et  the  judgment  of  the  Court  below  be  affirmed. 


Jackson  Graham  et  al,  plaintiflS  in  error,  vs.  Singleton 
G.  Howell  d  aL,  executors,  defendants  in  error. 

1.  On  the  trial  of  a  bill  by  a  surviving  partner  against  the  representatives 
of  a  deceased  partner  for  an  account  and  settlement  of  the  partner- 
ship affairS)  the  survivor  is  not  a  competent  witness  to  testify  in  his 
own  favor ;  nor  does  it  alter  the  case  that  a  portion  of  the  matter  in 
dispute  is  a  Confederate  transaction  and  involves  the  value  of  Confed- 
erate money,  except  that  the  survivor  may  testify  as  to  the  value  of 
said  money. 

2.  When  the  Judge  on  a  trial  charged  the  jury  that,  if  a  creditor  agree 
to  receive  from  his  debtor  a  less  sum  in  satisfaction  of  a  greater,  and 
the  less  sum  is  paid  him,  and  he  accepts  it,  the  contract  is  executed 
and  he  cannot  treat  it  as  a  nullity  and  sue  for  the  balance,  and  the  only 
evidence  of  a  settlement  was  the  testimony  of  a  witness  who  swore 
that  the  debtor  had  left  with  him  some  money  and  papers  to  be  given 
to  the  creditor,  and  that  he  had  given  them  to  him : 

Eddy  That  there  was  no  evidence  to  justify  the  charge. 
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Witness.  Partnership.  Charge.  Settlement.  Before  Judge 
Rice.     Gwinnett  Superior  Court.     March  Term,  1873. 

Jackson  Graham  and  Clark  Howell  filed  their  bill  against 
Singleton  G.  Howell  and  Samuel  J.  Winn,  as  executors  upon 
the  estate  of  Evan  Howell,  deceased,  making  substantially 
the  following  case: 

Complainants,  as  owners  of  the  land  on  which  the  western 
landing  of  "  Warsaw  Ferry,"  on  the  Chattahoochee  river,  is 
situated,  were  partners  with  Evan  Howell,  deceased,  who 
owned  the  eastern  landing,  by  virtue  of  a  contract  between 
Hampton  W.  Howell,  from  whom  they  purchased,  and  the 
said  Evan.  As  such  partners  they  were  entitled  to  share 
equally  in  the  profits  of  said  ferry  from  January  1st,  1864, 
to  December  30th,  1865,  durmg  which  time  said  Evan 
received  the  entire  proceeds,  amounting  to  about  $20,000  00, 
in  Confederate  currency,  and  about  $2,000  00  in  United  States 
currency  and  gold  and  silver  coin.  The  expense  of  maintaining 
and  conducting  said  ferry,  for  the  aforesaid  period,  was  incon- 
siderable. Evan  Howell,  during  his  life,  and  the  defendants, 
as  his  executors,  since  his  death,  have  refused  to  account  for 
and  pay  over  to  complainants  their  share  of  the  aforesaid 
profits.  Complainants  disclaim  discovery,  and  pray  an  ac- 
count. 

The  defendants,  by  their  answer,  assert  that,  during  the  pe- 
riod aforesaid,  the  expense  of  maintaining  and  conducting 
said  ferry  was  equal  to  the  profits.  They  further  allege  that 
some  time  after  the  year  1865,  their  testator  caused  to  be  made 
a  statement  of  the  earnings  of  said  ferry,  showing  the  amount 
due  to  complainants,  and  deposited  the  same  with  the  amount 
due,  in  the  clerk's  office  of  Gwinnett  Superior  Court,  subject 
to  the  order  of  the  complainants;  that  said  amount  was  ac- 
cepted and  received  by  complainants,  by  which  course  they 
i*a(ified  said  terms  of  settlement  and  are  now  estopped. 

In  tlie  course  of  the  trial,  the  complainants  proposed  to 
prove  by  Jackson  Graham  (complainant)  the  following  fects: 
1st.  That  he  was  a  joint  owner  or  partner  of  the  ferry,  its 
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franchise  and  its  profits.  2d.  His  possession  of  the  land  on 
the  west  side  of  the  river  to  which  the  ferry  franchise  was 
appurtenant.  3d.  That  a  portion  of  the  account  sued  for  was 
in  Confederate  money;  what  contract  existed  between  him 
and  testator;  the  value  of  the  Confederate  currency.  4th. 
Under  what  contract  he  received  the  money  or  papers  from 
M.  L.  Adair,  the  agent  of  Evan  Howell,  who  was  then  in 
life. 

The  Court  excluded  said  witness  as  incompetent,  and  com- 
plainants excepted. 

M.  L.  Adair,  a  witness  for  the  complainant,  testified  as  fol- 
lows :  "  Some  time  since  the  war,  does  not  recollect  when,  per- 
haps a  year  or  two  after,  old  man  Howell,  or  Singleton,  left 
with  him  on  deposit,  to  be  paid  to  Mr.  Graham,  some  money 
or  some  papers.  Don't  recollect  the  amount,  if  money.  It 
was  something  about  the  ferry.  Thinks  he  sent  the  money  to 
Graham  by  his  order.  May  have  taken  a  receipt.  If  so,  it 
was  burnt  up  with  the  other  papers  in  the  Court-house.  There 
were  some  papers  deposited  at  the  time  the  money  was,  but 
has  no  recollection  of  their  contents.'* 

The  jury  returned  a  verdict  for  the  defendants.  Where- 
upon, the  complainants  moved  for  a  new  trial,  upon  the  fol- 
lowing grounds,  to-wit : 

1st.  Because  the  Court  erred  in  refusing  to  allow  the  com- 
plainant, Graham,  to  testify  as  to  the  above  stated  fkda, 

2d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: "If  a  creditor  agree  to  receive  from  his  debtor  a  less 
sum  in  satis&ction  of  a  greater,  and  the  less  sum  is  paid  him 
and  he  accepts  it,  the  contract  is  executed,  and  he  cannot  treat 
it  as  a  nullity  and  recover  the  balance ;''  which  charge  was  not 
authorized  by  the  facts  of  the  case,  and  was  calculated  to  mis- 
lead the  jury. 

The  motion  was  overruled  and  complainants  excepted. 

J.  N.  Glenn;  Clark  &  Pace;  N.  L.  Hutchins,  for 
plaintifis  in  error. 

Winn  &  Simmons  ;  J.  P.  Simmons,  for  defendants. 
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McCay,  Judge. 

1.  There  was  no  error  in  the  exclusion  of  Graham  as  a 
witness.  The  exception  in  the  Act  of  1866  is  not  that  the 
other  party,  in  the  case  of  the  death  of  one  of  the  parties, 
shall  not  testify  as  to  what  occurred  between  the  deceased  and 
him,  but  he  shall  not  "  testify  in  his  own  favor.^*  This  ex- 
cludes him  as  a  witness.  Had  the  question  turned  on  the  in- 
quiry of  the  value  of  the  consideration  under  the  scaling 
ordinance,  the  exception  might  not  apply.  But,  it  is  a  mere 
excuse  to  say  the  complainant  was  hurt  by  his  exclusion  on 
this  point.  That  was  proven  by  the  tables,  and  proven 
largely  in  his  favor,  as  the  tables  give  the  specie  value.  If 
this  were  the  only  error,  we  should  let  the  verdict  stand  ;  for 
even  if  he  were  admissible  to  show  the  value  of  the  consider- 
ation (and  it  was  in  this  case  for  that  purpose,  only,  that  he 
was  not  excluded  under  the  Act  of  1866)  his  exclusion  would 
not  have  effected  the  finding.  The  tables  show  a  lower  value 
than  he  could  show. 

2.  But  we  think  it  was  error  for  the  Court  to  charge,  as  he 
di<1,  on  the  law  of  accord  and  satisfaction.  There  was  noth- 
ing in  the  evidence  of  the  clerk  to  show  any  such  accord  and 
satisfaction.  There  was  no  evidence  of  any  agreement  What 
was  the  character  of  the  papers,  or  the  amount  of  money  left 
with  the  witness,  does  not  appear.  Whether  there  was  a 
statement  of  accounts,  even,  does  not  api)ear ;  much  less,  is 
there  any  evidence  of  there  being  2i  proposition  to  the  plain- 
tiff to  take  a  certain  sum  and  the  receipt  of  that  sum.  The 
evidence  of  the  witness,  in  its  strongest  light,  is  only  that  de- 
ceased left  some  money  and  papers  with  him,  and  that  he 
transmitted  them  to  complainants.  To  infer  that  this  was  an 
agreement  and  a  settlement  of  accounts,  is  wholly  gratuitous, 
and  the  charge  of  the  Court,  assuming,  as  it  did,  that  there 
was  8ome  evidence  to  justify  it,  was  an  injury  to  the  complain- 
ants. As  there  was  error  in  this,  it  is  not  a  sufficient  support 
for  the  verdict  to  say  that  the  evidence  justifies  it.  That 
may  be,  and  if  there  was  no  error  in  the  Court  we  would  not 
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interfere.  But  how  can  we  say  that  the  jury  may  not  have 
found  on  the  evidence  of  the  clerk,  under  the  charge  ?  The 
rule  is  that  if  there  be  error  in  the  charge,  and  the  evidence 
does  not  require — demand — ^the  verdict,  a  new  trial  will  be 
granted. 

Judgment  reversed. 


J.  H.  Lamb,  administrator,  plaintiff  in  error,  vs.  Sarah  R. 
Allen,  executrix,  defendant  in  error. 

H  there  be  no  newspaper  published  in  the  county  in  which  land  is  levied 
on  for  sale,  it  becomes  the  duty  of  the  sheriff  to  publish  notice  thereof 
in  the  nearest  newspaper  having  the  largest  or  a  general  circulation  in 
such  county.  In  the  latter  case,  notice  need  not  be  published  at  any 
place  in  said  county. 

Levy  and  sale.  Notice.  Sheriff.  Judicial  sale.  Before 
Judge  Hill.    Twiggs  Superior  Court.    April  Term,  1873. 

For  the  &cts  of  this  case,  see  the  decision. 

H.  C.  Ward  ;  J.  D.  Jones,  by  Z.  D.  Harbison,  for  plain- 
tiff in  error. 

John  T.  Glover,  by  Pob  &  Hall,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  affidavit  of  illegality  made  to  an  execution 
which  had  been  levied  on  the  defendant's  land  by  the  sheriff 
of  Twiggs  county,  on  the  ground  that  the  sheriff  had  pub- 
lished the  notice  of  the  sale  of  the  land  exclusively  in  the 
Macon  Telegraph  &  Messenger,  a  public  gazette  published  in 
the  county  of  Bibb,  and  failed  altogether  to  publish  said  no- 
tice of  sale  at  any  place  in  the  county  of  Twiggs.  The  plain- 
tiff in  execution  demurred  to  the  affidavit  of  ill^ality,  on  the 
ground  that  the  law  did  not  require^  the  sheriff  to  advertise 
his  sales  in  the  county  of  Twiggs^  as  claimed  by  defendant. 
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Sharp  vs.  Kennedy. 

The  Court  sustained  the  demurrer  and  ordered  the  execution 
to  proceed ;  whereupon,  the  defendant  excepted. 

By  the  3599th  section  of  the  Code  it  is  made  the  duty  of 
sherifis  to  publish  notice  of  sales  of  land  and  other  property 
weekly  for  four  weeks,  in  some  newspaper  published  in  their 
counties,  respectively ;  but  if  there  be  no  such  paper  published 
in  the  county,  then  in  the  nearest  newspaper  having  the  largest 
or  a  general  circulation  in  such  county.  The  Code  does  not 
require  that  notice  of  the  sale  of  the  land  should  have  been 
given  in  the  county  of  Twiggs,  other  than  the  notice  contained 
in  the  newspaper  in  which  it  was  published.  There  was  no 
error  in  sustaining  the  plaintiff's  demurrer  to  the  defendant's 
affidavit  of  illegality. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Jambs  P.  Sharp,  plaintiff  in  error,  vs.  Wright  Kennedy, 
defendant  in  error. 

1.  Where  there  is  a  levy  upon  land  entered  by  the  sheriff  npon  an  exe- 
cution, but  by  mistake  the  entry  is  not  sifirned  by  the  sheriff,  the  fail- 
ure to  sign  is  not  fatal  to  the  levy.  The  sheriff  may  amend  it  by  adding 
his  signature. 

2.  An  affidavit  of  illegality  to  an  execution  setting  up  facts  as  a  reason 
why  the  execution  is  proceeding  illegally,  must  distinctly  present  the 
matter  relied  upon,  so  that,  if  not  denied,  the  Court  may  pass  judg- 
ment intelligently,  or  if  denied,  that  the  jury  may  have  distinctly 
before  it  the  matter  in  issue. 

lU^ality.  Amendment.  Before  Judge  Strozer.  Terrell 
Superior  Court.    May  Term,  1873. 

An  execution  issued  in  favor  of  Wright  Kennedy  against 
Leroy  Brown,  David  Sharp,  security,  and  Famum  &  Sharp, 
returnable  to  the  May  term,  1873,  of  Terrell  Superior  Court, 
for  $800  00,  principal,  besides  interest  and  cost.  A  levy  was 
made  upon  certain  property  as  belonging  to  James  P.  Sharp, 
a  member  of  the  firm  of  Famum  &  Sharp,  who,  for  himself, 
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for  said  firm,  and  as  agent  for  David  Sharp,  presented  an  aflS- 
davit  of  illegality  substantially  as  follows  : 

Ist.  That  David  Sharp  and  Farnum  &  Sharp  were  merely 
securities  upon  the  note  upon  which  the  judgment  in  the  said 
case  was  based  ;  that  deponent,  acting  for  them,  had  tendered 
to  the  plaintiff  in  execution  the  principal,  interest  and  costs 
due  upon  said  fi.  fa.,  and  had  demanded  that  said  execution, 
together  with  a  deed  to  some  real  estate  held  by  the  plaintiff 
as  security,  should  be  turned  over  to  him,  in  order  that  those 
for  whom  he  was  acting  might  be  subrogated  to  all  the  rights 
of  the  plaintiff  as  against  the  principal ;  that  the  plaintiff 
refused  to  comply  with  this  request,  upon  the  ground  that  he 
was  entitled  to  more  interest  than  his  judgment  called  for. 

2d.  That  the  memorandum  to  the  note  sued  on,  in  relation 
to  interest,  was,  as  he  is  informed  and  believes,  placed  thereon 
after  the  same  was  signed  by  the  securities  and  without  their 
knowledge  or  consent,  and  by  the  direction  of  the  plaintiff 
and  their  principal,  and  therefore  has  no  binding  effect  upon 
the  securities.  (It  is  impossible  to  tell  fix)m  the  papers  in  the 
case  what  memorandum  is  referred  to,  as  a  copy  of  the  note 
is  not  to  be  found  in  the  bill  of  exceptions  or  record.) 

The  affidavit  of  illegality  was  demurred  to.  Pending  the 
argument  of  the  demurrer,  the  defendant  moved  to  amend  by 
adding  an  additional  ground,  as  follows : 

3d.  That  there  has  been  no  1^1  levy  entered  upon  said 
execution  in  terms  of  the  law. 

Upon  an  inspection  of  the  fi.  fa.,  in  connection  with  this 
last  ground,  it  was  discovered  that  the  levy  had  never  been 
signed  by  the  sheriff.  Plaintiff  examined  the  sheriff,  who 
stated  that  he  made  the  entry  upon  the  fi.  fa.,  but  inadver- 
tently omitted  to  sign  his  name;  that  he  gave  James  P.  Sharp 
verbal  notice  of  having  made  said  levy  at  the  time,  but  did 
not  give  him  notice  in  writing. 

Upon  this  showing  the  Court  allowed  the  sheriff  to  sign 
said  levy,  nuno  pro  tune,  and  directed  an  order  to  that  effect 
to  be  entered  on  the  minutes.  To  this  ruling  the  defendant 
excepted. 


Digitized  by  LjOOQ IC 


210  SUPREME  COURT  OF  GEORGIA. 

Sharp  V8,  Kennedy. 

The  Court  then  sustained  the  demurrer  to  said  aflSdavit  of 
illegality,  and  the  defendant  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ceptions. 

Lyon  &  Irvin  ;  Hoyle  &  Simmons  ;  C.  B.  Wooten, 
for  plaintiff  in  error. 

F.  M.  Harper,  by  R.  H.  Clark,  for  defendant. 

McCay,  Judge. 

1.  We  see  no  error  in  this  judgment.  The  entry  of  the 
sheriff  was  a  perfect  entry.  The  Code  does  *not  require^  in 
terms,  that  it  should  be  signed,  though  that  is  undoubtedly 
proper :  Code  (Irwin's)  3592.  But  the  failure  to  sign  is,  as 
we  think,  amendable.  The  entry  describing  the  property, 
and  asserting  the  intention  of  the  officer  to  seize  the  land,  was 
complete.  The  signature  is  only  the  supplying  of  a  clerical 
error.  It  might  be  different  if  there  was  no  entry,  (in  case 
of  land,)  or  if  the  entry  was,  in  itself,  wholly  wanting  in 
certainty :  See  case  of  Wilson  vs.  Ansley,  at  this  term. 

2.  We  think  the  affidavit  was  entirely  too  indefinite.  It 
was  not  possible  for  the  plaintiff  to  take  issue  on  it.  Admit- 
ting that  the  question  intended  to  be  made,  can  be  made  in 
this  way — though  this  is  by  no  means  clear — ^still,  it  does  not 
appear,  by  the  affidavit,  what  it  was  that  plaintiff  refused  to 
turn  over.  Nor  does  it  appear  that  he  was  not  justified  in 
the  refusal.  It  is  stated,  it  is  true,  that  he  had  a  certain  deed 
as  collateral  security,  but  it  does  not  appear  what  deed. 
Nor  would  it  be  possible  for  a  jury  to  find  on  the  issue  ten- 
dered one  way  or  another,  as  to  this  deed,  because  there  is  not 
the  least  indication  what  the  deed  was.  If  parties  propose 
to  seek  their  equitable  rights  at  law,  they  must  set  them 
forth  at  law  as  they  would  be  required  to  do  in  equity. 

As  this  affidavit  is  dismissed  for  want  of  certainty,  the  de- 
fendant loses  no  rights,  except  that  he  loses  this  mode  of  re- 
dress. 

Judgment  affirmed. 
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Cook  V8,  The  North  and  South  Railroad  Company. 

James  C.  Cook,  plaintiff  in  error,  vs.  North  and  South 
Railroad  Company,  defendant  in  error. 

1.  Where  a  deed  was  executed  by  the  complainant  to  the  defendant,  a 
railroad  company,  conveying  to  it  the  right  of  way  through  the  com- 
plainant's land,  without  embracing  any  conditions  or  stipulations  as  to 
stock-gaps  or  bridges,  a  bill  to  enforce  the  erection  of  the  same  was 
properly  dismissed. 

2.  There  being  no  pretence  that  the  writing  signed  by  the  parties,  either 
by  accident,  fraud  or  mistake,  did  not  embrace  the  whole  terms  of  the 
contract,  the  sayings  or  declarations  of  the  parties  to  vary  or  enlarge 
the  terms  of  the  written  contract,  were  properly  excluded. 

Railroads.  Right  of  way.  Deed.  Evidence.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  May  Term, 
1873. 

For  the  facts  of  this  case,  see  the  decision. 

Henry  L.  Bennino,  for  plaintiff  in  error. 

Blandford  &  Crawford,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant to  compel  the  defendant,  by  a  decree  of  the  Court,  to 
make  certain  stock  or  cattle  gaps  on  its  road  which  run  through 
the  complainant^s  land  where  his  fences  joined  the  same,  and 
also  to  build  a  bridge  where  defendant's  road  crossed  the  com- 
plainant's mill-road.  The  complainant  alleges  that  the  de- 
fendant promised  to  do  these  things  before  he  executed  to  it  a 
deed  conveying  the  right  of  way  through  his  land,  for  the 
consideration  of  $3,600  00,  paid  by  the  defendant  to  the  com- 
plainant, the  said  sum  being  the  amount  of  damages  assessed 
for  the  right  of  way  through  complainant's  land  by  two  arbi- 
trators, selected  by  the  parties  for  that  purpose,  and  accepted 
by  them.  On  the  trial,  the  complainant  offered  to  prove  by 
a  witness  who  drew  the  written  agreement  to  submit  the  mat- 
ters in  dispute  to  arbitration,  (which  was  signed  by  the  par- 
ties,) what  was  their  agreement  and  understanding  in  relation 
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to  the  defendant's  making  the  stock-gaps  and  bridge.  The 
complainant  was  also  offered  as  a  witness  to  prove  a  conversa- 
tion with  the  defendant  as  to  making  the  stock-gaps  and 
bridge.  This  evidence  was  objected  to  by  defendant,  when 
the  Court  asked  the  complainant's  counsel  if  he  designed  to 
attack  said  deed  and  submission  for  fraud,  accident  or  mis- 
take, and  the  reply  was  that  he  did  not.  The  Court  then  re- 
jected the  evidence,  and  on  motion  of  defendant,  dismissed 
the  bill ;  whereupon,  the  complainant  excepted. 

1.  There  is  nothing  in  the  written  submission,  or  in  the 
award  which  the  parties  accepted,  or  in  the  deed  executed  in 
pursuance  thereof,  which  refers  or  relates  to  the  making  of 
stock-gaps  or  the  bridge  across  the  mill-road  by  the  defendant. 
The  contract  between  the  parties,  as  it  appears  from  the  writ- 
ten evidence  thereof,  was  that  the  defendant  should  pay  to  the 
complainant  such  damages  for  the  right  of  way  through  his 
land  as  the  two  arbitrators  might  assess.  The  arbitrators  not 
agreeing  as  to  the  amount,  the  parties  themselves  agreed  that 
it  should  be  $3,500  00.  The  defendant  paid  the  amount,  and 
the  complainant  executed  his  deed  to  the  defendant,  conveying 
the  right  of  way  for  the  defendant's  road,  without  any  condi- 
tions or  stipulations  as  to  stock-gaps  or  bridge.  Whatever 
may  have  been  said  between  the  parties  anterior  to  the  writ- 
ten agreement  or  contract,  is  presumed  to  have  been  merged 
in  the  written  paper  signed  by  them,  which  is  the  highest 
and  best  evidence  as  to  what  was  the  contract  between  them : 
Code,  sec.  3709. 

2.  There  is  no  pretence  here  that  the  writings  signed  by  the 
parties,  either  by  accident,  fraud  or  mistake,  do  not  embrace 
the  whole  terms  of  the  contract,  and,  therefore,  the  parol  say- 
ings or  declarations  of  the  parties,  to  vary  or  enlarge  the 
terms  of  the  written  contract,  were  properly  ruled  out.  In 
the  absence  of  any  evidence  of  accident,  fraud  or  mistake  in 
the  execution  of  the  paper  writings  by  the  parties,  there  was 
no  error  in  dismissing  the  complainant's  bill. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Richard  Hobbs,  plaintiff  in  error,  vs.  William  L.  Davis, 
defendant  in  error. 

1.  The  lieB  of  a  landlord  upon  the  property  of  his  tenant  for  rent  does 
not  attach  as  against  a  purchaser  from  the  tenant  until  the  issue  of  a 
distress  warrant,  except  upon  the  crop  made  upon  the  premises. 

2.  A  purchase,  bona  fide  made,  by  a  creditor  from  his  debtor,  who  is  in 
failing  circumstances  is  not  fraudulent,  simply  because  the  considera- 
tion of  the  purchase  is  the  debt  due,  and  a  promissory  note,  bona  fide 
given  at  the  time,  for  an  overplus  in  the  price  agreed  to  be  paid  above 
the  debt  due. 

Landlord's  lien.  Distress  warrant.  Purchaser.  Debtor 
and  creditor.  Sales.  Before  D.  H.  Pope,  Esq.,  Judge  pro 
hac  vice.    Dougherty  Superior  Court.     April  Term,  1873. 

Richard  Hobbs  rented  a  store-house  in  Albany,  Greorgia, 
to  Joseph  L.  Eaine,  for  the  year  ending  October  1st,  1870. 
On  August  1st,  1870,  Hobbs  sued  out  two  distress  warrants 
against  said  tenant,  one  for  $450  00,  rent  due,  and  the  other 
for  $225  00,  rent  not  yet  due.  Levies  were  made  upon  a 
stock  of  goods  which  was  claimed  by  William  L.  Davis. 

It  is  presumed  that  the  two  cases  were  tried  together, 
though  the  record  is  silent  upon  this  point. 

The  claimant  relied  upon  a  purchase  made  of  said  stock  be- 
fore said  distress  warrants  were  issued.  Rajne  was  indebted 
to  him  between  $1,500  00  and  $2,500  00-  He  canceled  this 
debt,  and  paid  him  about  $250  00  surplus.  Kaine  was  insol- 
vent at  the  time  of  the  sale. 

The  jury  returned  a  verdict  for  the  claimant.  Whereupon 
the  plaintiff  moved  for  a  new  trial  upon  the  following  grounds: 

1st.  Because  said  verdict  is  contrary  to  the  following  charge: 
"If  said  sale  was  made  with  intent  to  delay  and  defraud,  and 
said  intent  was  known  to  the  purchasing  creditor,  it  was  vbid. 
A  bona  fide  transaction  upon  a  valuable  consideration,  and 
without  notice,  or  grounds  for  reasonable  suspicion,  is  valid." 

2d.  Because  the  Court  erred  in  refusing  to  charge  as  fol- 
lows: "The  landlord,  when  he  rents  a  store,  had  a  lien  on 
the  goods  in  the  store  for  his  rent  as  against  a  purchaser  of 
those  goods,  from  the  beginning  of  the  contract." 
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3d.  Because  the  Court  erred  in  charging  ^  follows:  "The 
landloixl's  lien  begins  only  from  the  levy  of  the  distress  war- 
rant." 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

Hikes  &  Hobbs,  for  plaintiff  in  error. 
William  E.  Smith;  R.  F.  Lyon,  for  defendant. 

McCay,  Judge. 

1.  We  do  not  think  that,  even  at  the  common  law,  or  un- 
der any  English  statute  before  we  adopted  the  English  law, 
the  landlord  had  a  lien  on  his  tenant's  property,  as  against  a 
purchaser  from  him,  during  the  term.  But  even  if  this  were 
so,  our  law  regulates  their  rights  very  differently.  The  lien  of 
the  landlord,  except  on  the  crop,  does  not  commence  until  his 
distress  warrant  issues :  R.  Code,  sec.  2260. 

2.  Without  question,  there  are  suspicious  circumstances  at- 
tending this  transfer  of  the  goods  to  Davis,  and  had  the  jury 
found  the  transaction  fraudulent,  we  would  not  have  inter- 
fered. But  it  is  equally  true  that  the  afl&ir  may  have  been 
honest.  If  Davis  tells  the  truth,  (and  the  jury  had  a  right 
to  believe  him,)  it  was  an  honest  transaction.  Nor  is  it  ille- 
gal to  do  as  Davis  says  he  did.  One  has  a  right,  under  our 
law  to  buy,  in  good  faith,  of  a  debtor  in  insolvent  circum- 
stances, and  pay  in  a  debt  due  from  the  insolvent  to  the  pur- 
chaser, if  it  be  in  truth  a  purchase;  if  it  be  not  a  mere 
scheme  to  get  the  effects  away  from  the  creditors ;  if  there  be 
no  trust  or  reserve  of  any  surplus  to  the  debtor's  benefit.  That, 
in  addition  to  the  purchaser's  debt,  the  purchaser  gives  some- 
thing more,  either  in  money  or  in  his  own  note,  does  not 
alter  the  case.  There  must  be  some  interest  left  to  the  debtor 
in  the  property;  some  reservation  inconsistent  with  a  true 
sale ;  some  hiding  or  cloaking  of  the  surplus,  so  as  to  cover 
it  up  for  the  benefit  of  the  debtor  or  his  family.  Here,  if 
Davis  tells  the  truth,  the  sale  was  complete ;  the  goods  were 
delivered,  the  debt  canceled,  and  a  note  given  for  the  bal- 
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anoe,  a  fixed  sum,  which  Davis  was  bound  to  pay,  notwith- 
standing future  losses.  It  was  as  much  a  sale  as  though  he 
had  paid  the  money  in  full.  Whether  the  intent  was  to 
defraud  creditors,  was  for  the  jury.  If  they  believed  Davis, 
there  was  no  such  intent.  Davis  was  as  much  a  creditor  as 
the  plaintifis,  and  the  defendant  had  a  right,  under  our  law, 
to  sell  to  him,  and  thus  pay  him  in  preference  to  others :  Ir- 
win's R.  Code,  1943. 
Judgment  affirmed. 


Frank  Rickerson,  plaintiff  in  error,  vs.  C.  H.  Flowers, 
defendant  in  error. 

Where  a  distress  warrant  was  sued  out  for  rent,  and  a  counter-affidavit 
was  filed  denying  that  the  defendant  held  the  premises  from  the  plain- 
tiff, either  by  lease  or  rent,  and  also  that  he  owed  the  plaintiff  any 
rent,  a  verdict  as  follows :  **  We,  the  jury,  find  the  issue  for  the  plain- 
tiff," was  sufficiently  certain,  and  covered  the  issue  made  by  the  plead- 
ings. 

Verdict.  Distress  warrant.  Before  Judge  Hill.  Bibb 
Superior  Court.     April  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

E.  H.  Harman  ;  C.  B.  Wooten,  by  brief,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  distress  warrant  for  rent  under  the  provisions 
of  the  4005th  section  of  the  Code.  The  defendant  filed  a 
counter-affidavit  denying  that  he  held  the  premises  from  the 
plaintiff,  either  by  lease  or  rent,  and  also  denied  that  he  owed 
the  plaintiff  any  rent.  On  the  trial  of  the  issue  thus  formed, 
the  jury  returned  the  following  verdict:  "We,  the  jury,  find 
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the  issue  for  the  plaintiff."  The  defendant  made  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict  was  void,  as  it  did 
not  cover  the  issue  made  bj  the  pleadings,  and  because  it  was 
decidedly  against  the  weight  of  the  evidence,  and  without  evi- 
dence or  law  to  support  it.  The  motion  was  overruled,  and 
the  defendant  excepted.  The  distress  warrant  was  taken  out 
on  the  ground  that  the  defendant  had  failed  to  pay  the  rent 
for  the  premises  rented  when  the  same  became  due.  The 
issue  made  by  the  affidavit  of  the  plaintiff  and  the  counter- 
affidavit  of  defendant,  was  whether  the  defendant  rented  the 
premises  from  the  plaintiff,  and  whether  the  rent  claimed  by 
him  was  due  and  defendant  had  failed  to  pay  the  same.  The 
jury  found  that  issue  in  favor  of  the  plaintiff.  Verdicts  are 
to  have  a  reasonable  intendment,  and  are  to  have  a  reasonable 
construction,  and  are  not  to  be  avoided  unless  from  necessity : 
Code,  3503.  There  was  no  error  in  refusing  to  set  aside  the 
verdict  in  this  case,  and  there  is  sufficient  evidence  disclosed 
in  the  record  to  sustain  it. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Thomas  Labenge  et  al.,  plaintifis  in  error,  vs.  Sallie  A. 
Evans,  defendant  in  error. 

Where  a  homestead  was  set  apart  under  the  Act  of  1868  and  was  a(ler> 
wards  levied  on  to  satisfy  a  fi,  fa.  founded  on  a  debt  contracted  be- 
fore 1868,  the  husband,  or,  on  his  failure,  the  wife,  may  apply  for  an 
exemption,  under  the  law  as  it  stood  before  the  debt  was  contracted, 
and  the  exemption,  if  obtained  before  the  sale  under  the  levy,  is  a 
valid  exemption  against  the  judgment  so  levying. 

Injunction.  Homestead.  Before  Judge  McCuTCHEN.  Ca- 
toosa county.    At  Chambers.     August  16th,  1873. 

Sallie  A.  Evans  filed  her  bill  against  Thomas  Larence,  "W. 
H.  Payne  and  James  M.  Edwards,  sheriff  of  Catoosa  county, 
making  substantially  the  following  case : 
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Complainant  is  the  wife  of  C.  L.  Evans,  and  the  mother 
of  five  minor  children,  and  as  such  is  entitled  to  a  homestead 
of  realty  and  personalty.  The  efttire  estate  of  her  husband 
and  his  said  family  consists  of  the  house  and  lot  in  the  town 
of  Ringgold,  whereon  they  now  reside,  not  exceeding  $500  00 
in  value ;  this  property  being  in  a  village,  would  be  allowed 
to  her  as  exempt  from  levy  and  sale  under  section  2040  d  seq,, 
of  the  new  Code.  On  the day  of ,  her  said  hus- 
band had  said  property  set  apart  as  a  homestead  under  the 
provisions  of  the  Act  of  1868,  but  said  judgoient  of  the  Or- 
dinary has  been  rendered  nugatory  as  against  debts  contrac- 
ted prior  to  the  adoption  of  the  Constitution  of  1868,  by  the 
recent  decision  of  the  Supreme  Court  of  the  United  States. 
After  he  had  availed  himself  of  the  supposed  benefit  of  said 
Act,  he  contracted  an  indebtedness  of  about  $400  00  to  one 
€reorge  W.  Hill.  Hill  was  proposing  to  move  West,  and  de- 
sired to  have  security  for  said  debt,  and  requested  complain- 
ant to  sign  a  deed  conveying  to  him  said  house  and  lot  to  ren- 
der him  safe.  This  deed,  though  it  may  be  absolute  upon  its 
face,  was  then  and  now  is  regarded  and  treated  by  the  parties 
thereto  as  a  mere  security  or  mortgage,  and  was  intended  to 
operate  only  as  such  at  the  time  complainant  signed  the  same. 
At  the  time  of  the  execution  of  said  instrument,  complainant 
is  informed  and  believes  that  said  Hill  made  and  delivered 
to  her  said  husband  a  bond  for  title,  or  some  such  instrument, 
obligating  himself  to  reconvey  said  property  upon  the  pay- 
ment of  said  debt. 

The  defendant,  Larence,  holds  two  executions  against  com- 
plainant's husband,  based  on  judgments  obtained  before  tlie 
adoption  of  the  Constitution  of  1868,  which  have  been  re- 
cently levied  upon  the  aforesaid  house  and  lot.  After  the 
levy,  and  before  the  day  of  sale,  complainant  obtained  from 
the  Ordinary  of  Catoosa  county  an  order  setting  apart  said 
house  and  lot,  and  some  personal  property  as  exempt  from 
levy  and  sale  under  section  2040  et  seq,,  of  the  new  Code. 
ISIotwithstanding  this  order  and  with  full  notice  of  the  same^ 
the  defendant,  Edwards,  sheriff,  as  aforesaid,  sold  said  prop^ 
Vou  L.  16. 
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erty  on  the  day  advertised,  at  public  sale,  to  the  defendant 
Payne,  at  and  for  the  sum  of  $200  00,  and  executed  to  him 
a  deed  accordingly.  Paynfe  was  and  is  the  attorney  for  Lar- 
ence, and  complainant  is  unable  to  state  whether  said  bid  was 
made  for  himself  or  for  his  client.  Said  sheriff  has  threat- 
ened to  eject  complainant  and  her  said  family  from  the  said 
house  and  lot  unless  she  attorns  to  Payne. 

Prays,  that  the  defendants  may  be  enjoined  from  ejecting 
complainant  and  her  family  from  said  house  and  lot;  that 
the  deed  executed  by  the  sheriff  as  aforesaid  may  be  decreed 
to  be  delivered  up  to  be  canceled ;  that  the  writ  of  subpoena 
may  issue. 

The  answers  of  the  defendants  set  up  the  following  facts : 

The  property  in  controversy  having  been  set  apart  as  a 
homestead  to  complainant's  Imsband  under  the  Act  of  1868, 
she  was  not  entitled  to  a  second  homestead  in  the  same  under 
the  old  law.  The  deed  to  Hill  was  in  no  particular  condi- 
tional, it  was  absolute  and  conveyed  the  title  to  him.  They 
deny  that  they  had  any  notice  of  the  exemption  to  complain- 
ant under  the  old  law,  before  or  at  the  time  of  the  sale. 

The  Chancellor  granted  the  injunction  as  prayed  for,  and 
defendants  excepted. 

W.  H.  Payne  ;  E.  F.  Hoge,  for  plaintiflfe  in  error. 
A.  T.  Hackett,  by  A.  B.  Culbebson,  for  defendant 

McCat,  Judge. 

It  is  allied  in  this  bill,  and  the  demurrer  admits  it  to  be 
true,  that  the  property  in  dispute  is  not  worth  more  than 
$500  00.  As  it  is  situated  in  a  town,  it  is  not,  therefore,  of  any 
greater  value  than  was  exempt  from  levy  and  sale  at  the  time 
the  debt,  now  seeking  to  condemn  it,  was  contracted :  Code  of 
1873,  section  2040;  Act  of  1845,  Cobb,  391.  In  my  judg- 
ment, if  this  be  so,  it  does  not  affect  the  question  that  it  was 
laid  off,  under  the  Act  of  1868.  It  is  not  over  the  law,  but 
over  its  operation,  that  the  jurisdiction  of  the  Federal  Court 
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extends,  and  if,  under  the  Act  of  1868,  one  gets  a  hom^tead, 
no  greater  than  he  would  have  got,  under  the  law,  as  it  stood 
when  the  debt  was  contracted,  there  is  no  conflict  between  what 
the  law  has  given  him  and  the  Constitution  of  the  United 
States.  But  in  this  case,  the  party  has  taken  an  exemption 
under  the  Act  of  1845,  and  in  accordance  with  its  provisions. 
It  seems  to  us  absurd  to  say,  that,  as  he  has  acted  under  the 
Act  of  1868,  he  cannot  act  under  the  law  of  1845,  if  his  act 
under  the  law  of  1868  was  void.  If  it  was  so  void,  then  it 
is  as  though  he  had  not  acted  at  all.  If  the  judgment  of  the 
Ordinary  was  void,  the  matter  stands,  as  to  this  debt,  exactly 
as  if  no  such  judgment  was  had. 

We  are,  therefore,  all  of  the  opinion  that  this  second  appli- 
cation and  the  proceedings  under  it  were  legitimate  and  proper. 
That  it  was  not  recorded,  ought  not,  in  fiivor  of  these  execu- 
tions, to  aflect  the  question.  They  have  lost  nothing  by  the 
iailure,  since  whatever  rights  they  had  were  acquired  before 
the  application  was  made.  What  may  be  the  rights  of  the 
person  to  whom  the  homestead  was  sold,  is  nothing  to  the 
plaintiff  in  execution.  The  complainant  in  the  bill  is  in  pos- 
session and  she  says  that  was  no  sale,  but  a  mortgage,  and  by 
permitting  her  to  keep  possession  the  nominal  grantee  in  that 
deed,  prima  facie,  admits  it.  Altogether,  we  think  there  is 
enough  in- this  case,  as  it  stands,  to  justify  and  require  an  in- 
junction, at  least  till  a  hearing  can  be  had. 

Judgment  affirmed. 


Joseph  A.  Snell,  plaintiff  in  error,  vs.  The  State  op 
Geobgia,  defendant  in  error. 

Where  there  was  an  indictment  for  larceny  after  trust  delegated,  under 
section  4858  of  Irwin* s  Revised  Code,  and  the  indictment  charged  sim- 
ply that  the  defendant  had  fraudulently  converted  the  proceeds  of  cer- 
tain sewing  machines  entrusted  to  him  for  sale  on  commission,  to  his 
own  use,  without  any  allegation  of  any  demand  for  the  money  or  any 
charge  of  a  failure  to  pay : 
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Held,  That  mere  proof  that  the  defendant  had  used  a  portion  of  the 
money  for  his  own  purposes,  it  not  appearing  that  this  was  done  with 
any  fraudulent  intent  at  the  time,  does  not  authorize  the  conviction  of 
the  defendant,  nor  are  the  allegations  of  the  indictment  sustained  by 
proof  of  a  subsequent  failure  to  pay  on  demand,  unless  ihe  circum- 
stances of  such  failure  authorize  the  conclusion  that  the  original  use 
was  with  fraudulent  intent. 

Criminal  law.  Larceny  after  trust.  Demand.  Before 
Judge  Hopkins.  Clayton  Superior  Court.  March  Terra, 
1873. 

Snell  was  placed  on  trial  for  the  offense  of  larceny  after 
trust.  The  material  portion  of  the  indictment  against  him 
was  as  follows : 

"For  that  the  said  Joseph  A.  Snell,  in  the  county  afore- 
said, on  the day  of  February,  1873,  with  force  and  arms, 

being  then  and  there  employed  as  agent  for  the  Singer  Sewing 
Machine  Company,  incorporated  under  and  by  the  laws  of  the 
State  of  New  York,  by  virtue  of  his  said  office  as  agent  as 
aforesaid,  then  and  there,  whilst  he  was  so  employed  as  afore- 
said, was  entrusted  by  said  company  with  five  Singer  Sewing 
Machines,  on  the  day  and  year  aforesaid,  for  the  purpose  of 
selling  said  machines  and  paying  over  the  money  to  said  com- 
pany, and  he  did  sell  five  machines  for  $275  00,  and  fi^udu- 
lently  converted  said  money,  to-wit :  $275  00,  to  his  own 
use." 

The  defendant  pleaded  not  guilty. 

The  evidence  for  the  State  made  substantially  the  following 
case: 

The  defendant  was  employed  as  agent  of  the  Singer  Sew- 
ing Machine  Company  at  the  town  of  Jonesboro,  in  Clayton 
county,  Greorgia,  for  the  purpose  of  selling  sewing  machines. 
Upon  all  sales  he  was  entitled  to  receive  twenty-five  per  cent, 
out  of  moneys  collected.  A  number  of  machines  were  shipped 
to  him,  of  which  he  admitted  the  sale  of  five.  The  price  of 
five  machines  was  $400  00,  and,  consequently,  had  he  col- 
lected this  amount,  he  would  have  had  the  right  to  retain 
6100  00.     On  January  4th,  1873,  the  proceeds  of  these  five 
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machines  was  demanded  from  him  by  the  company.  He  failed 
and  refused  to  pay  it  over.  He  claimed  that  he  had  invested 
$200  00  in  a  horse,  which  was  to  be  used  in  the  service  of  the 
company.  He  had  no  authority  to  purchase  a  horse.  He 
had  applied  to  the  company  for  this  authority,  and  it  had 
been  refused.  He  was  authorized  to  invest  the  proceeds  of 
any  subsequent  sales  in  a  horse,  the  amount  so  used  to  be  paid 
back  out  of  his  commissions  as  they  accrued.  The  defendant 
claimed  that  he  had  been  damaged  to  a  considerable  amount 
on  account  of  the  feilure  of  the  company  to  send  him  a  wagon 
as  soon  as  promised,  causing  him,  by  this  failure,  to  lose  val- 
uable time.  The  wagon  has  been  returned ;  the  harness  has 
not  Four  of  the  five  machines  were  disposed  of  by  verbal 
sales,  made  on  credit.  This  was  contrary  to  instructions. 
The  other  was  sold  by  written  lease,  in  accordance  with  in- 
structions— that  is  to  say,  it  was  considered  as  leased  until 
fully  paid  for.  On  the  sales  made,  he  actually  collected,  in 
cash,  $197  00,  on  which  amount  he  is  entitled  to  retain  twenty- 
five  per  cent,  commissions.  Payment  was  stopped  by  the  com- 
pany of  $205  00.  The  company  appealed  to  the  law  for  the 
purpose  of  obtaining  the  money  due. 

Much  evidence  was  introduced  by  the  defense  to  show  the 
exact  amount  collected  in  money  by  the  defendant,  and  also 
the  good  faith  in  which  he  acted.  But  as  the  decision  of  the 
Court  turns  upon  the  case  presented  by  the  prosecution,  it  is 
omitted. 

The  jury  found  the  defendant  guilty,  but  recommended 
him  to  the  clemency  of  the  Court.  A  motion  was  made  for 
a  new  trial,  because  the  verdict  w^  contrary  to  the  evidence 
and  the  law.  The  motion  was  overruled,  and  the  defendant 
excepted. 

Byington  &  Waterson  ;  W.  A.  Tigner,  for  plaintiff  in 
error. 

John  T.  Glenn,  Solicitor  General,  for  the  State. 
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McCay,  Judge. 

In  the  case  o(  McCoy  vs.  The  State,  15ih  Georgia^  205,  this 
Court  held,  that,  under  section  36  of  the  Code  of  1833,  (of 
which  section  4358  of  Irwin's.  Code  is  but  a  transcript,)  the 
crime  of  larceny  after  trust  delegated  was  complete  on  a  fraud- 
ulent conversion  to  the  defendant's  own  use  of  the  thing  en- 
trusted. This  indictment  is  only  good  under  that  construc- 
tion of  the  section.  It  fails  to  allege  any  demand,  or  even 
any  failure  to  pay ;  it  goes  solely  on  the  fraudulent  conversion. 
We  do  not  think  the  evidence  sustains  the  indictment.  The 
use  of  the  money  by  the  defendant,  as  proven,  does  not  at  all 
justify  the  belief  that  it  was  his  intent  to  commit  any  fraud. 
He  was  a  factor  for  a  commission,  and  a  rule  that  the  use  of 
the  money  received  by  a  factor  for  goods  sold  by  him  on  com- 
mission, is,  per  se,  a  fraudulent  conversion,  would  be  to  make 
criminals  of  nearly  all  the  factors  in  the  State.  It  is  the  usual 
course  of  business  for  a  factor  to  mix  the  proceeds  of  his  sales 
with  his  own  funds,  and  to  use  them  indiscriminately,  and  if 
he  account  with  the  principal,  no  harm  is  done.  To  make  out 
a  case  of  larceny  from  the  mere  use  of  the  article,  it  must  ap- 
pear that  the  use  was  fraudulent;  that  it  was  used  under  such 
circumstances  as  to  show  an  intent  to  deprive  the  factor  of  his 
property.  There  is  nothing  in  this  evidence  to  justify  such  a 
conclusion  as  to  this  defendant.  He  had  an  interest  in  the 
proceeds  to  the  full  amount  of  $100  00,  and  he  had  every 
reason  to  consider  that  his  interest  would  increase  by  his  fu- 
ture sales.  Nor  is  there  anything  in  the  mode  of  the  use  to 
indicate  that  it  was  his  intent  at  the  time  not  to  account  fully 
with  the  principal.  This  failure  to  pay  does  not  meet  the 
charge.  Had  the  indictment  charged  a  disposition  to  the  in- 
jury of  the  owner,  and  without  his  consent,  and  a  failure  to 
pay,  the  evidence  would,  perhaps,  sustain  it,  unless,  perhaps, 
the  interference  of  the  father,  he  being  a  minor,  might  excuse 
the  failure.  But  this  indictment  goes  on  the  fraudulent  con- 
version solely,  and,  in  order  to  make  out  the  charge,  that  must 
be  shown.    We  will  not  say  this  cannot^  in  any  case,  be  made 
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out  by  proof,  of  a  demand  and  refusal.  We  can  conceive  of 
circumstances  where  a  demand  and  refusal  might  show  very 
clearly  that  the  use  was  originally  fraudulent.  But  there  is 
nothing  in  this  demand  and  refusal  to  show  that.  The  failure 
to  pay  him  is  simply  because  the  means  are  not  at  hand,  or 
because  of  the  interference  of  the  father,  and  it  is  perfectly 
consistent  with  an  original  use,  with  full  intent  to  account 
with  the  principal. 
Judgment  reversed. 


60    823 

John  Killen,  plaintiflF  in  error,  vs.  The  State  op  Georgia,        bTl^al 
defendant  in  error.  !21-Ilil 

The  eYidence  as  contained  in  the  record,  jastifies  the  verdict  of  gniltji 
and  this  Conrt  will  not  in  such  cases  reverse  the  jadgment  of  the  Judge 
in  refusing  a  new  trial. 

New  trial.  Before  Judge  Pate.  Pulaski  Superior  Court. 
April  Term,  1873. 

John  Killen  was  placed  on  trial  for  the  offense  of  murder, 
allied  to  have  been  committed  upon  the  person  of  one  Jerry 
Mabin,  on  March  29th,  1873.  The  defendant  pleaded  not 
not  guilty.  The  jury  found  to  the  contrary.  Whereupon 
the  defendant  moved  for  a  new  trial  upon  the  ground  that  the 
verdict  was  contrary  to  the  evidence. 

The  testimony  was  as  follows : 

FOB  THE  STATE. 

Isaac  Willtams,  sworn:  "Was  about  a  half  mile  from 
Dykesboro,  at  John  County's  house,  where  the  fuss  happen- 
ed between  them.  John  Killen  got  up  and  got  the  gun; 
Jerry  got  up  and  got  the  hatchet.  John  walked  out  the  door 
to  the  gate.  Jerry  said  to  him  "Never  mind,  I  will  see 
you  again.''  John  walked  back  and  took  the  corner  of  the 
house  on  him.    Jerry  came  up  and  stood  in  the  door,  and  at  ' 
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that  time  John  shot — John  Killen,  the  prisoner  at  the  bar ; 
he  shot  Jerry  Mabin ;  he  shot  with  a  double  barrel  gun.  Do 
not  know  what  the  gun  was  loaded  with.  Did  not  see  the 
deceased  after  the  shooting.  The  shooting  took  place  on  the 
29th  of  March,  1873,  in  Pulaski  county,  in  the  State  of  Geor- 
gia. It  was  all  done  in  ten  or  fifteen  minutes.  From  the 
time  of  the  commencement  to  the  time  of  the  shooting,  wit- 
ness could  not  have  walked  further  than  from  here  (the  Court- 
house) over  to  the  hotel,  (one  hundred  and  fifty-eight  and 
one-half  feet  by  measurement.)  Was  standing  at  the  gate 
when  he  was  shot.  Saw  hatchet  in  Jerry's  hand  while  in  the 
house ;  saw  no  hatchet  afterwards ;  do  not  know  if  he  had 
any  hatchet  in  his  hand  at  the  time  of  the  shooting.  He 
stayed  in  the  house;  never  did  come  out.  It  was  at  night. 
Jerry  cursed  John,  but  not  much.  Jeriy  called  John  a 
damned  liar.  After  the  damned  lie  was  passed,  both  did  not 
jump  up  immediately,  one  taking  the  gun  and  the  other  the 
hatchet.  Jerry  did  not  get  the  hatchet  immediately.  John 
got  the  gun  and  Jerry  got  the  hatchet.  Jerry  sat  down,  and 
when  John  got  the  gun,  Jerry  got  up  and  got  the  hatchet.  I 
tried  to  keep  them  from  fighting;  they  seemed  anxious  to  fight. 
One  other  party  tried  to  separate  them.  Did  not  let  them  get 
together  and  hurt  each  other  at  that  time.  John  went  out  and 
Jerry  went  to  the  door.  John,  when  Jerry  told  him  "  I  will 
see  you  again,"  did  not  immediately  shoot,  but  went  sideways 
around  to  the  corner  of  the  house.  From  the  gate  to  the 
door  was  about  as  far  as  I  am  from  General  Warren.  Parties 
were  friends,  until  Jerry  gave  John  the  damned  lie.  There 
was  no  light  in  the  house.  There  was  a  candle  in  the  house ; 
aft«r  all  went  out  except  Perry  and  the  deceased,  Perry  put 
the  light  out.  Both  seemed  mad  and  excited.  Jerry  Ma- 
bin gave  John  Killen  the  damned  lie  repeatedly,  and  cursed 
him  severely.  Jerry  Mabin  did  not  live  in  the  house ;  he 
lived  one-quarter  of  a  mile  from  the  place  where  the  killing 
took  place.  Aft«r  the  shooting,  John  Killen,  the  prisoner, 
came  on  down  to  the  station  at  Dykesboro.  Jerry  was  a 
much  larger  man  than  John.     The  gun  was  sitting  in  the 
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direction  pointed  out  by  the  witness  to  the  Court  and  jury, 
from  the  parties,  and  John  got  up  and  walked  around  the  de- 
ceased and  got  the  gun.  The  hatchet  was  in  the  same  corner 
where  the  gun  was.  I  was  not  drunk.  Don't  think  that 
John  was  drunk.  Jerry  had  sense  enough  to  play.  Don't 
know  whether  they  were  excited  by  liquor.  John  had  been 
drinking.  Don't  know  whether  the  others  had  or  not.  Don't 
know  the  size  of  the  hatchet.  It  was  large  enough  to  kill  a 
man  with — to  split  his  head  open. 

John  County,  sworn :  The  killing  was  done  when  I  got 
there.  I  left  them  at  my  house,  they  promising  to  behave 
until  I  got  back.  I  left  to  get  provisions.  When  I  got 
home  the  man  was  killed,  in  the  house,  and  they  were  gone. 
By  the  door  the  chop  axe  was  laying,  pretty  much  where  I 
left  it,  by  a  bag  of  bran,  where  I  was  feeding  my  chickens. 
Jerry,  the  deceased,  was  behind  the  door.  He  was  about 
eight  feet  from  the  place  where  he  was  sitting  when  I  left,  in 
the  relative  position  pointed  out  to  the  Court  and  jury.  The 
bag  was  about  four  feet  from  the  door,  and  the  hatchet  was 
lying  against  the  bag.  Hatchet  and  man  were  on  the  same 
side  of  the  door,  but  the  man  was  behind  the  door.  I  was 
at  Mr.  CVBerry's  store  when  I  heard  the  gun,  about  a  quarter 
of  a  mile  distant.  I  hurried  home  through  the  woods  fast. 
No  one  there.  When  I  got  there,  I  made  a  fire  and  stayed 
with  him.  Jerry  was  shot;  he  was  dead.  This  is  all  I 
know  about  it.  Saw  no  wounds ;  did  not  examine  the  de- 
ceased. I  stayed  there  until  they  carried  me  to  the  guard 
house  on  Sunday  morning.  I  don't  know  who  shot  the  de- 
ceased, or  commenced  or  ended  the  difficulty.  The  hatchet  I 
left  within  four  feet  of  the  door,  but  it  was  not  in  the  corner 
of  the  house.  Don't  know  whether  the  hatchet  had  been 
moved  or  not.  The  hatchet  I  called  a  chop  axe,  the  blade 
was  about  six  inches ;  a  man  could  be  killed  with  it.  Jerry 
was  much  larger  than  John,  being  a  tall  man.  He  was  a 
strong  and  healthy  looking  man.  The  gun  was  gone  when  I 
returned.  The  gun  was  loaded  with  bird  shot.  The  gun 
was  sttting  up  in  the  corner,  in  the  right  hand  corner  as  you 
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go  in.     Don't  know  whether  the  parties  were  drinking  or  not. 
Did  not  see  them  handling  any  liquor. 

Charley  Mullis,  sworn:  I  saw  the  deceased  in  the 
house  where  he  was  killed,  or  where  they  said  he  was  killed. 
From  the  wound  he  looked  like  he  was  shot  with  a  gun  and 
killed.  I  think  he  was  wounded  in  the  right  breast,  but  as 
to  the  number  of  the  holes,  I  am  unable  to  state  them,  for  I 
could  not  count  them ;  sometimes  there  seemed  to  be  four  or 
five  together.  I  did  not  try  to  count  them.  The  wound§ 
seemed  to  be  made  by  small  bird  shot,  that  is  from  the  ap- 
pearance of  the  holes.  They  were  suflScient  to  produce  death. 
The  party  doing  the  shooting  must  have  been  very  near. 

FOR  THE  DEFENSE. 

Perry  Grady,  sworn :  I  was  present  when  the  difficulty 
took  place;  the  deceased  said  to  Ike,  what  do  you  mean  by 
holding  the  cards;  says  he  could  hold  just  as  many  cards  as 
he  could ;  the  deceased  said  that  it  was  a  God  damned  rascally 
trick;  said  this  to  Ike.  Deceased  said  to  John  that  he  had 
been  drawing  a  gun  on  some  of  the  boys,  and  God  damn  you, 
we  will  see  you  for  it.  Deceased  at  the  time  had  the  hatchet 
in  his  hand.  John  and  Jerry  were  standing  about  as  &r 
apart  as  the  distance  shown  to  the  jury.  When  John  fired 
his  gun  the  deceased  had  the  hatchet  in  his  hand;  I  was  in 
the  house  when  the  partis  got  the  gun  and  hatchet;  don't 
know  which  got  the  gun  or  hatchet  first;  I  was  trying  to  keep 
them  from  fighting;  don't  know  which  started  to  get  the  gun 
or  hatchet  first;  they  were  scrambling  about  there,  and  I  told 
them  not  to  have  a  fuss,  as  John  County  told  them  not  to 
have  a  fuss ;  then  this  man,  Jerry,  said  he  would  not  have 
any  fuss;  don't  know  which  jumped  up  first;  they  both  jumped 
up  and  were  scrambling  about  there;  Jerry  had  the  hatchet 
when  I  saw  him.  It  was  all  done  mighty  quick ;  John  Killen 
backed  out  of  the  house;  Jerry  was  standing  at  the  trunk 
when  they  were  playing,  but  he  walked  and  came  to  the  door; 
he,  Jerry,  the  deceased,  said  he  would  not  have  any  fuss; 
John  said  that  he  did  not  aim  to  play  with  him  any  more. 
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He  told  him  to  come  and  he  would  give  John  Killen  fifty 
cents,  and  beat  him  out  of  seven ;  then  John  shot  him ;  then 
he  ran  up  towards  the  door  like  he  was  going  to  shoot  him 
again.  Jerry's  reply  that  he  would  not  have  any  fuss  was  in 
answer  to  the  request  of  me  not  to  have  any  fuss.  The  last 
conversation  was  to  come  back  in  the  house  and  play  cards ; 
John  said  that  he  w&s  not  going  to  play  with  him  any  more. 
John  Killen  went  out  backwards  with  a  gun  in  his  hands ; 
when  John  Killen  went  out  Jerry  was  standing  by  the  trunk. 
I  did  not  tell  counsel  that  Jerry  was  following  John  when  he 
was  backing  out;  I  did  not  tell  counsel  that  both  jumped  up 
at  the  same  time.  I  did  not  know  that  the  gun  was  there;  I 
kuew  the  hatchet  was  there.  I  could  not  tell  which  one  got 
the  weapons  first.  When  they  were  running  about  John  had 
nothing  in  his  hands ;  John  got  the  gun ;  I  don't  know  where 
he  got  the  gun ;  he  had  it  when  I  saw  him.  I  don't  know 
which  got  the  hatchet  or  gun  first.  I  told  counsel  that  John 
backed  out,  but  I  did  not  tell  counsel  that  Jerry  was  follow- 
ing him.  We  all  went  out  in  a  hurry.  The  difficulty  was 
going  on  about  five  minutes  as  near  as  I  could  guess ;  firom 
the  commencement  of  the  difficulty  to  the  time  the  gun  fired 
I  don't  know  how  far  I  could  have  walked.  Parties  seemed 
to  me  to  be  friends;  I  don't  know  which  was  the  bigger;  the 
deceased  was  higher  than  John  Killen.  When  they  jumped 
up  and  got  to  running  around  I  don't  know  which  got  the 
gun  or  hatchet  first ;  when  I  first  saw  the  gun  it  was  after  the 
scrambling ;  I  thought  they  were  scrambling  for  the  hatchet 
or  adz ;  I  thought  he  was  making  for  the  hatchet  or  foot  adz. 
He  had  to  go  right  by  Jerry  to  get  the  gun ;  I  run  and  got 
the  light  and  blowed  it  out  myself;  I  then  run  out  immedi- 
ately ;  I  left  Jerry  in  the  house  when  I  came  out ;  Jerry  was 
standing  at  the  trunk  when  I  came  out;  it  was  dark ;  after  I 
got  out  of  the  house  John  run  towards  the  door  and  fired  the 
gun ;  the  moon  was  shining  and  I  could  see ;  when  I  ran  out 
of  the  house  Jerry  had  the  hatchet  in  his  hand;  I  was  badly 
scared ;  after  the  gun  fired  the  first  time,  John  fired  again ;  at 
the  second  shot  he  hit  Henry  and  me.    I  testified  Jbefore  in 
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this  affair,  at  Dykesboro ;  I  swore  to  the  truth  then.  I  thought 
that  Jerry  was  talking  to  Ike  when  the  misdeal  was  made^ 
because  Ike  had  the  cards  in  his  hands.  John  Killen  and  the 
deceased  were  the  men  that  got  up  and  were  running  round ; 
I  thought  they  were  after  the  hatchet  or  foot  adz. 

O.  C.  HoRNE,  sworn :  Perry  Grady  stated  to  the  counsel 
that  when  the  prisoner  was  backing  out  of  the  house  with  the 
gun,  deceased  was  following  him  with  the  hatchet ;  that  coun- 
sel could  prove  the  same  by  him.  Says  that  they  were  con- 
sulting with  witness,  Perry  Grady,  to  see  whether  they  should 
put  him  on  the  stand  or  not;  we  were  talking  in  a  low  tone 
or  whisper,  but  very  distinctly ;  cannot  say  but  what  he  might 
have  misunderstood  us,  but  we  did  not  misunderstand  him ; 
as  a  natural  consequence,  the  chances  of  misunderstanding  the 
witness,  and  he  us,  talking  in  the  CouH-house  as  we  did,  might 
have  been  greater  than  if  we  had  been  talking  out  of  the 
house ;  the  conversation  took  place  in  the  Court-house,  but  we 
were  particular  enough  to  repeat  the  questions  often  enough 
to  understand  him  distinctly,  as  we  thought. 

W.  L.  Grice,  sworn :  I  un<lerstood  him  to  say  that  both 
jumped  up  from  the  table  together,  and  that  when  John  walked 
out  with  the  gun,  Jerry  was  following  him  with  the  hatchet. 
Have  been  moderately  zealous  in  the  defense  of  this  case. 
Conversation  took  place  within  the  bar,  and  in  a  whisper;  he 
may  have  misunderstood  our  questions  and  assented  to  them 
unintentionally.  It  was  my  distinct  understanding  that  his 
testimony  would  be  as  I  have  stated. 

Statement  of  the  prisoner,  John  Killen  :  We  were 
all  sitting  down  playing  cards,  and  there  came  up  a  misdeal ; 
Jerry  said,  what  in  the  hell  are  you  up  to ;  if  that  is  what  you 
are  up  to,  holding  cards,  I  can  hold  as  many  cards  as  any 
damned  man.  I  said  to  him,  gentlemen,  there  is  no  use  in 
so  much  cursing  about  it;  any  man  was  liable  to  make  a  mis- 
deal ;  and  he  said  that  it  was  a  God  damned  lie ;  that  nobody 
would  do  it  but  a  God  damned  rascal  and  a  God  damned  son 
of  a  bitch.  I  then  a^ked  him  what  he  said.  He  said  it 
again — "you  Gt)d  damned  son  of  a  bitch," — and  then  we  both 
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rose  up  and  began  to  make  for  somethiDg  to  defend  with.  At 
that  time  we  both  got  hold  of  the  weapons,  and  Jerry  was 
making  at  me  with  the  hatchet,  and  struck  at  me  with  it ;  I 
kept  backing  from  hira  until  I  got  out  of  doors,  he  still  pur- 
suing me  with  the  hatchet,  and  as  I  got  out  of  the  door,  I 
shot;  I  did  not  know  whether  I  hit  hira  or  not,  and  as  I 
whirled  to  run,  by  having  the  other  barrel  cocked,  it  went 
off;  I  did  not  intend  to  shoot  it. 
The  motion  was  overruled,  and  the  defendant  accepted. 

Warren  &  Grice  ;  O.  C.  Horne,  for  plaintiff  in  error, 
submitted  the  following  brief: 

The  killing  was  justifiable  homicide :  Irwin's  Rev.  Code, 
836,  section  4264 ;  Ibid.,  836,  7,  sections  4254,  5,  6  ;  Ibid., 
838,  section  4264 ;  Monroe  vs.  The  State,  5th  Georgia  Re- 
ports, 85,  132 ;  Ray  vs.  The  State,  15  Ibid.,  223,  points  4,  5; 
Stokes  vs.  The  State,  18  Ibid.,  17,  point  1,  36 ;  Keener  vs. 
The  State,  18  Ibid.,  194,  point  10,  232;  Golden  t;«.  The  State, 
25  Ibid.,  527,  points  4, 5,  532-3;  Wharton's  American  Crim- 
inal Law,  987,  990,  992,  1020. 

But  if  this  was  and  is  not  a  case  of  justifiable  homicide,  as  we 
think  and  contend  it  was,  then  it  cannot  be  a  higher  grade  of 
homicide  than  manslaughter.  The  proof  was,  that  the  par- 
ties were  friends  up  to  the  time  of  the  diflSculty ;  was  provoked 
by  the  deceased  without  cause ;  that  there  was  great  excite- 
ment between  the  parties  during  the  difficulty,  and  which  got 
up  instantaneously ;  the  passions  of  the  parties  were  greatly 
aroused,  and  during  that  time,  and  before  the  end  of  that  state 
of  things,  and  before  there  was  time  for  passion  to  subside 
and  reason  to  resume  its  throne,  it  being  only  from  one  to  five 
minutes  from  the  first  to  the  last  of  the  difficulty,  and  while 
deceased  still  had  his  said  deadly  weapon  in  his  hand,  when 
plaintiff  in  error  fired  his  gun,  that  it  was  certainly  a  less 
grade  of  crime,  if  a  crime  at  all,  than  murder.  And  in  sup- 
port of  this  view  of  the  matter,  without  abandoning  or  yield- 
ing the  first,  we  refer  to  the  following  authorities :  Irwin's 
Code,  837,  sees.  4258,  9 ;  Ray  vs.  The  State;  Stokes  vs.  The 
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State ;  Keener  vs.  The  State,  already  referred  to ;  and  also 
Gann  vs.  The  State,  30  Georgia  Reports,  67  ;  Alford  vs.  The 
State,  33  Ibid.y  303 ;  Wharton's  American  Criminal  Law, 
933,  sec.  932 ;  Ibid,,  987,  sees.  987-8 ;  Ibid.,  988-9,  990. 

No  appearance  for  the  State. 

McCay,  Judge. 

As  there  is  no  exception  taken  in  this  case  to  the  charge  of 
the  Court,  we  are  driven  to  the  assumption  that  it  was  such  a 
charge  as,  under  the  evidence,  was  strictly  in  accord  with  the 
law  applicable  to  the  facts  as  proven.  The  only  ground  taken 
in  the  motion  for  new  trial  is,  that  the  verdict  is  contrary  to 
the  evidence ;  that,  under  the  laws  of  this  State,  the  facts  do 
not  authorize  a  conviction  of  murder.  We  will  not  repeat 
what  we  have  so  often  said,  that  this  Court  has  no  authority 
to  grant  a  new  trial  over  the  affirmance  of  a  verdict  by  the 
presiding  Judge,  unless  the  evidence  fails,  altogether,  to  jus- 
tify the  verdict.  It  is  to  us  most  manifest  that  the  evidence, 
as  contained  in  this  record,  fully  sustains  the  verdict.  To 
call  this  killing  a  case  of  justifiable  homicide,  would,  as  we 
think,  be  a  perversion  of  the  law.  The  evidence  is  very 
strong  that  at  the  time  of  the  killing  the  prisoner  was  in  no 
danger.  He  had  left  the  house.  He  was  out  of  the  reach  of 
deceased's  weapon,  even  if  he  (the  deceased)  was  indicating 
any  intention  to  use  it.  Having  in  his  own  hand  -a  gun,  he 
had  the  sure  means  of  protecting  himself  should  deceased 
advance  upon  him.  Besides,  if  deceased  was,  at  the  time, 
coming  at  him,  the  prisoner  had  every  opportunity  to  get  out 
of  the  way.  There  is  nothing  in  his  conduct  going  to  show 
that  he  (the  prisoner)  was  declining  "further  struggle,''  as  re- 
quired by  section  4267  of  the  Revised  Code,  in  cases  of  this 
sort — ^that  is,  in  cases  of  self-defense  from  danger  to  life  dur- 
ing a  quarrel,  when  both  sides  are  not  without  blame.  Nor 
can  the  verdict  be  fairly  attacked  on  the  ground  that  the  evi- 
dence demanded  a  verdict  of  only  manslaughter.  The  jury 
had  a  right  to  believe  from  this  evidence  that  there  was 
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plenty  of  time,  after  the  hot  words  and  mutual  indications  in 
the  house  of  an  intent  to  fight,  for  the  passions  to  cool  and 
reason  to  resume  its  sway ;  that  the  deceased  had  declared  his 
intent  to  have  no  fuss ;  that  he  went  to  the  door  in  a  peaceful 
spirit ;  that  he  spoke  to  the  prisoner  at  the  door  in  a  spirit  of 
reconciliation.  They  had  a  right,  too,  from  the  evidence,  to 
believe  that  the  prisoner,  after  he  got  to  the  gate,  in  front  of 
the  door,  "  took  the  comer  of  the  house  on  the  deceased,^' 
and  that,  himself  protected,  and  partially  hidden,  he  awaited 
the  coming  of  deceased  to  the  door,  and  shot  in  the  spirit  of 
assassination.  They  had  a  right,  too,  from  the  evidence,  to 
believe  that  he  was  not  satisfied  with  one  shot,  but  that  he 
shot  a  second  time  and  rushed  towards  deceased  after  he  had 
given  the  deadly  wound.  All  this  is  in  the  evidence,  and 
the  jury  may,"  as  they  had  a  right  to  do,  have  thought  this  the 
true  version  of  the  affair.  If  this  be  the  true  version,  then, 
here  was  time  to  cool ;  here  was  intent  to  kill ;  here  was  the 
deliberate  intent  to  take  away  life ;  and,  as  the  law  says,  this 
constitutes  the  so  doing,  murder. 

It  is  painful  to  be  the  instrument  of  the  law  to  impose  its 
penalties  upon  the  guilty.  But  the  protection  of  society 
against  murder  is  a  high  duty,  and,  though  mercy  may  plead 
in  moving  terms,  yet  justice  has  imperative  demands  that  may 
not  be  disobeyed. 

Judgment  affirmed. 


Charles  Patterson,  plaintiff  in  error,  vs.  Sarah  A.    imm 
Lemon,  defendant  in  error.  m^m 

1.  An  administrator's  sale  is  not  void  if  be  have  proper  and  legal  author- 
ity to  sell.  If  he  fail  to  comply  with  the  law  as  to  the  mode  of  sale, 
the  sale  is  voidable,  except  as  to  innocent  purchasers. 

2.  Under  sections  2518,  2519  and  2520  of  Irwin's  Revised  Code,  the 
place  of  sale  of  lands  by  an  administrator  may  be  either  in  the  county 
having  jurisdiction  of  the  administration,  or  in  the  county  where  the 
land  lies,  according  to  the  discretion  of  the  Ordinary  in  each  case ; 
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and  if  land  be  sold  in  either  county  without  such  special  direction,  the 
sale  is  not  void,  but  voidable  only  accordingly  as  the  present  owner  of 
the  land  is  or  is  not  an  innocent  purchaser. 

3.  Where  land  lying  in  the  county  of  Fulton  was  sold  at  administrator's 
sale,  in  said  county,  in  the  usual  mode,  and  the  deed  to  the  purchaser 
recited  the  judgment  of  the  Ordinary  of  Cobb  county,  authorizing  a 
sale ;  that  the  sale  was  after  due  advertisement  had,  at  public  auction, 
on  the  first  Tuesday  of  the  month,  between  the  usual  hours,  at  the 
Court-house  door  of  Fulton  county,  and  the  purchaser  at  the  sale  after- 
wards sold  to  another,  who  had  no  notice  of  any  irregularity  in  the 
mode  of  sale : 

ffddf  That  if  the  order  to  sell  in  fact  existed,  the  sale  could  not  be  avoid- 
ed by  the  heirs-at-law  as  against  such  second  purchaser,  on  the  ground 
that  the  Ordinary  had  passed  no  special  order  directing  the  sale  to  be 
had  in  Fulton  county,  unless  he  had  notice  of  the  want  of  such  special 
order. 

Administrators.  Sale.  Purchaser.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     October  Term,  1872. 

Sarah  A.  Lemon  and  Caroline  D.  Oglesby  brought  eject- 
ment, with  a  count  for  mesne  profits,  against  Charles  Patter- 
son for  a  lot  of  land  in  the  city  of  Atlanta.  The  defendant 
pleaded  the  general  issue,  and  further  that  the  plaintiffs  can- 
not, in  equity  and  good  conscience,  have  and  maintain  this 
action,  because  of  the  following  facts :  The  land  in  contro- 
versy was  the  property  of  William  Lemon,  deceased,  who  dis- 
posed of  it  by  will,  dated  November  1st,  1863.  This  will 
was  admitted  to  probate  before  the  Ordinary  of  Cobb  county 
on  March  4th,  1867,  and  on  the  same  day  letters  of  admin- 
istration with  the  will  annexed  were  issued  to  Grarnett  S. 
Oglesby.  On  June  3d,  1867,  at  a  regular  term  of  the  Court, 
said  Ordinary  passed  the  following  order: 

"GEORGIA— Cobb  County: 

"It  appearing  to  the  Court  that  Garnett  S.  Oglesby,  admin- 
istrator de  bonis  non  with  the  will  annexed,  on  the  estate  of 
William  Lemon,  deceased,  has  made  application  for  leave  to 
sell  the  real  estate  of  William  Lemon,  deceased,  he  having 
given  the  notice  required  by  law,  and  it  further  appearing 
that  it  will  be  to  the  interest  and  advantage  of  the  heirs  and 
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creditors  of  said  deceased  to  have  the  estate  of  said  deceased 
sold :  It  is,  therefore,  ordered  by  the  Court  that  Grarnett  S, 
Oglesby,  administrator  de  bonis  non  with  the  will  annexed  on 
the  estate  of  said  William  Lemon,  deceased,  be,  and  he  is 
hereby  authorized  and  empowered  to  sell  all  the  real  estate 
belonging  to  the  estate  of  said  William  Lemon,  deceased,  after 
advertising  the  sale  thereof  as  required  by  law. 

(Signed)  "John  G.  Campbell,  Ordinary. 

"June  3d,  1867." 

In  pursuance  of  said  order,  said  administrator,  aft^r  due 
advertisement,  did,  on  the  first  Tuesday  in  October,  1867,  pro- 
ceed to  sell,  at  public  outcry,  to  the  highest  bidder,  at  the 
Court-house  door,  in  the  city  of  Atlanta,  county  of  Fulton, 
the  real  estate  in  controversy,  and  William  Jennings  and  Ed- 
ward P.  Smith  became  the  purchasers.  Under  said  order  of 
the  Court  of  Ordinary,  all  of  the  lands  of  said  estate  of  Wil- 
liam Lemon,  deceased,  in  the  counties  of  Cobb  and  Fulton, 
were  sold,  and  the  returns  of  the  sales  made  to  said  Ordinary, 
amounting  in  the  aggregate  to  about  $3,900  00.  The  settle- 
ments of  the  administrator,  as  they  appear  of  record,  show 
that  the  plaintifiP,  Caroline  D.  Oglesby,  received  of  this  amount 
f  1,967  70,  and  the  plaintiff,  Sarah  A.  Lemon,  received  about 
$1,900  00.  The  defendant  submits  that  the  plaintiff  cannot, 
in  equity  and  good  conscience,  take  from  this  defendant,  who 
is  a  purchaser  from  said  Jennings  and  Smith  in  good  faith, 
and  for  a  fair  price,  the  land,  while  they  are  at  the  same  time 
retaining  the  proceeds  of  the  sale  thereof.  Furthermore,  de- 
fendant insists  that,  under  the  order  of  the  Court  of  Ordinary 
aforesaid,  all  the  real  estate  of  said  Lemon,  deceased,  was  le- 
gally sold,  and  that  the  title  thereto  became  vested  in  the 
purchasers  thereunder,  and  that  he  is  an  innocent  purchaser 
without  notice  of  any  irregularity  or  defect  in  said  sale. 

The  evidence  made  the  case  presented  by  the  aforesaid  plea. 
The  will  of  William  Lemon  devised  said  land  to  his  daugh- 
ter, Sarah  A.  Lemon,  and  to  his  widow,  Caroline  D.  Lemon,, 
who  afterwards  married  Oglesby.     Pending  the  suit  said  Caro- 
VoL.  u  16. 
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line  D.  Oglesby  died,  and  the  action  proceeded  in  the  name 
of  Sarah  A.  Lemon  alone,  for  the  recovery  of  her  interest. 
It  also  appeared  that  the  defendant  had  placed  improvements 
to  the  amount  of  $500  00  on  the  land  in  controversy;  that 
he  paid  $300  00  for  the  same ;  and  that  he  purchased  without 
notice  of  any  defect  or  irregularity  in  the  sale  by  the  admin- 
istrator or  in  the  authority  to  sell. 

The  Court,  amongst  other  things,  charged  the  jury  as  fol- 
lows: "  Under  the  order  of  the  Ordinary,  produced  in  evi- 
dence, the  administrator  had  a  right  to  sell  in  accordance  with 
the  order;  and  it  is  presumed  that  the  Ordinary  had  suflBcient 
evidence  before  him  to  make  the  order.  But  under  that  or- 
der a  legal  sale  could  not  be  made  by  the  administrator  in  the 
county  of  Fulton,  and  if  a  sale  was  made  under  that  order 
in  the  county  of  Fulton,  it  was  void,  and  conveyed  no  title 
to  Jennings,  nor  could  Jennings  convey  the  title  of  the  heirs 
to  Patterson  by  making  a  title  from  himself  to  the  defend- 
ant, Patterson/^ 

Tiie  jury  returned  a  verdict  for  the  plaintiff  for  the  undi- 
vided one-half  of  the  premises  in  dispute. 

The  defendant  moved  for  a  new  trial  because  of  error  in 
the  afur^aid  charge,  and  because  the  verdict  was  contrary  to 
the  law  and  the  evidence.  The  motion  was  overruled,  and 
the  defendant  excepted. 

Collier,  Mynatt  &  Collier,  for  plaintiff  in  error. 

Was  the  Court  below  right  in  charging  the  jury  that  the 
sale  of  the  land  in  Fulton  county,  under  tfee  order  passed  in 
Cobb  was  void  and  passed  no  title  to  the  purchaser,  and  the 
purchaser  could  pass  none  to  Patterson  ?  We  think  not.  Ap- 
pointment entitled  the  administrator  to  the  possession  of  the 
entire  estate,  and  may  recover  the  same :  Code,  2449  and 
2450.  To  enable  him  to  sell  this  property  (real  estate)  he 
must  have  the  order  of  the  Ordinary :  Code,  2518.  This  ap- 
pointment then  and  this  order  are  all  that  is  necessary  to  en- 
able him  to  pass  the  title.  The  innocent  purchaser  is  bound 
only  to  see  that  the  officer  has  competent  authority  to  sell  and 
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that  he  is  apparently  proceeding  to  sell  under  the  prescribed 
forms:  Code,  2586.  What  is  competent  authority  to  sell? 
Appointment  and  order  to  sell :  Tucker  vs.  Harris,  ]  3  Geor- 
gia Eeports,  1.  As  to  jurisdiction,  see  Code,  section  366; 
Peterman  vs.  Watkins,  19  Georgia,  153 ;  McDaniel  vs.  Mc- 
Daniel,  decisions,  July  Term,  1872,  page  81.  The  record 
shows  this  to  be  a  pending  administration.  Plaintiff  cannot 
recover  pending  the  possession  of  the  administrator.  The 
right  is  solely  in  him:  Code,  2449;  see,  also,  McDade  vs. 
Burch,  7  Ga.,  559.  The  judgment  of  a  Court  of  competent 
jurisdiction  cannot  be  collaterally  attacked :  Code,  3535,  3532, 
3776;  Doe  vs.  Roe,  30  Ga.,  961.  Plaintiff  cannot  have  the 
land  and  retain  the  proceeds  thereof:  Judge  Warner,  in  Groo- 
ver vs.  King,  decisions,  July,  1872,  page  5;  Southwestern 
Railroad  Company  vs.  W.  W.  Chapman  et  al.,  July  decisions, 
1872,  page  66. 

Lester  &  Thomson,  for  defendant,  cited  Code,  sections 
2518,  2519;  4  Georgia  Reports,  148;  8  Ibid.,  236. 

McCay,  Judge. 

1.  We  recognize  the  well  settled  rule,  that  in  order  to  divest 
the  heirs-at-law  of  their  title  by  an  administrator's  sale,  the 
administrator  must  have  authority  to  sell.  This  is  a  sine  qua 
non.  Without  it  the  sale  is  void :  4  Wheaton's  Reports,  77  ; 
OkmerUs  vs.  HendersoUy  4  Georgia,  148.  Under  our  law,  this 
authority  is  the  judgment  and  order  of  the  Ordinary  having 
jurisdiction  of  the  administration,  duly  had  and  rendered  : 
McDade  vs.  Burch,  7  Georgia,  559.  It  is  also  true,  that  to 
made  a  perfect  sale  to  divest  the  title  regularly,  the  adminis- 
trator must  comply  in  full  with  the  provisions  of  the  law  as 
to  the  mode  of  sale :  Worthy  vs.  Johnson,  8  Georgia,2ti6 ;  10 
Ibid.,  358.  But  whilst  a  sale  without  authority  is  void,  a 
sale  without  a  strict  compliance  with  the  requirements  of  the 
law,  is  only  voidable.  Even  an  innocent  purchaser  gets  noth- 
ing under  a  void  sale ;  but  if  the  sale  be  voidable  only,  inno- 
cent purchasers,  those  having  no  notice,  either  actual  or  con- 


Digitized  by  LjOOQ IC 


236         SUPREME  COURT  OF  GEORGIA. 

Patterson  vs.  Lemon. 

structive,  of  the  irregularity,  are  protected.  The  heirs-at-lavv, 
in  such  a  case,  are  driven  for  redress,  if  they  have  been  hurt, 
upon  the  administrator  and  his  securities.  These  are  well- 
settled  principles  applicable  to  judicial  sales :  See  Revised 
Code,  section  2586.  And,  though  in  some  of  the  States,  ad- 
ministrators' sales  are  treated  like  tax  collectors^  sales,  as  sales 
under  the  authority  of  a  Court  of  limited  jurisdiction,  and 
the  recitals  of  the  deed  are  required  to  be  very  full,  even  to 
give  the  deed  validity ,  yet  the  distinction  between  the  want  of 
authority  to  sell,  which  makes  the  sale  void,  and  a  feilure  to 
conform  strictly  to  the  mode  of  sale,  which  makes  it  voidable 
only,  is  very  uniformly  adhered  to :  McPherson  vs,  Cunliff 
11  Serg.  &  R.,  422 ;  4  Dallas,  119  ;  Messenger  vs.  Kruter,  4 
Binney,  105  ;  6  Binney,  496;  Perkins  vs.  Fairfield,  11  Mass., 
227;  Watson  t?8.  Watson,  11  Conn.,  77;  2  Vermont,  234; 
4  Kent's  Com.,  344-5 ;  Worthy  vs.  Johnson,  8  Georgia,  236 ; 
Tucker  vs.  Harris,  13  Ibid,,  1 ;  Brovm  vs.  Redwine,  16  Ibid., 
67.  It  may  be  remarked,  too,  that  since  the  decisions  referred 
to  of  our  own  Court,  our  law  declares,  in  terms,  that  Courts 
of  Ordinary  are,  in  this  Stato,  Courts  of  general  jurisdiction. 
If  this  statute  is  to  have  any  meaning  at  all,  it  can  only  be  to 
provide  that  persons  claiming  under  such  judgments  shall 
stand  in  the  same  situation  as  those  claiming  under  judgments 
of  Courts  of  general  jurisdiction.  If  this  be  the  rule  in 
Georgia,  many  of  the  decisions  on  the  subject  of  administra- 
tors' deeds  in  other  States,  as  to  the  strictness  with  which  such 
sales  are  to  be  scanned,  do  not  apply  here. 

2.  Under  the  Act  of  1816,  and  up  until  the  adoption  of 
the  Code,  the  place  of  administrator's  sale  was  only  in  the 
county  where  the  land  was  situated.  But,  by  the  Code,  sec- 
tion 2519,  it  is  provided  that  the  place  of  sale  shall  be  in  the 
county  having  jurisdiction  of  the  administration,  unless  the 
Ordinary  shall,  by  special  order,  direct  the  sale  to  be  had  in 
the  county  where  the  land  lies.  We  confess  that  we  doubt 
the  propriety  of  this  change  in  the  law.  The  practice  of  the 
country  for  forty  years,  and  common  experience,  indicate  that 
the  county  where  the  land  is  situated  is  the  proper  county  in 
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which  to  expose  it  to  public  sale.  And  the  Act  of  1863-4, 
providing  that  the  notice  of  sale  shall  be  in  some  newspaper 
having  general  circulation  in  that  county,  indicates  the  legis- 
lative opinion  that  it  is  there  purchasers  will  most  probably 
be  found.  But,  we  are  satisfied  from  the  words  of  section 
2519,  as  well  as  from  the  context,  that  it  was  not  the  intent  of 
the  Codifiers  to  make  this  spedol  order  of  the  Ordinary  a  part 
of  the  authority  to  sell,  without  which  the  sale  would  be 
void.  The  authority  to  sell — the  sine  qua  non  of  a  valid 
sale — is  provided  for  in  section  2518  of  the  Code,  (Irwin's.) 
Section  2519  is  as  follows :  **  Every  such  sale  shall  be  adver- 
tized (in  any  newspaper  having  a  general  circulation  in  the 
county  where  the  property  is  located :  Act  of  1863-4,  p.  60,) 
for  forty  days  after  the  leave  granted,  and  before  the  sale.  It 
shall  be  at  public  auction,  on  the  first  Tuesday  of  the  month, 
between  the  usual  hours  of  sale,  and  at  the  place  of  public 
sales  in  the  county  having  jurisdiction  of  the  administration, 
unless,  by  special  order  in  the  discretion  of  the  Ordinary,  a 
portion  of  the  land  is  sold  in  another  county  where  the  land 
lies.''  It  seems  to  us  very  clear  that  it  was  the  intent  of  the 
Codifiers  to  place  this  duty  to  get  a  special  order  for  the  sale 
in  the  county  where  the  land  lies,  among  that  class  of  acts  by 
the  administrator  which  pertain  not  to  his  aiUhority  to  sell  but 
to  the  mode  of  sale;  that  it  stands  upon  the  same  footing  as 
his  duty  to  advertise  forty  days  in  a  paper  circulating  in  the 
county  where  the  land  lies,  or  to  sell  within  the  usual  hours 
of  sale,  etc. ;  and  that  the  fiiilure  strictly  to  comply  makes 
the  sale  only  voidable  and  not  void.  In  such  cases,  the  right 
of  the  heirs  to  have  the  sale  set  aside  depends  upon  the  in- 
nocence of  the  present  liolder  of  the  lands. 

3.  We  do  not  decide,  at  present,  that  it  was  not  Jennings' 
and  Smith's  duty  to  inquire  after  this  special  order,  though  for 
myself  I  doubt  it  The  sale  was  in  a  county  not  unusual  for 
such  sales  to  be  had ;  indeed,  for  forty  years  previously  to 
1863,  such  sales  mv^t  have  been  in  the  place  where  the  land 
was  situated.  But,  in  the  case  before  us,  a  second  sale  has 
taken  place.     Patterson  appears  to  have  bought  under  the 
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recitals  in  the  deed,  to-wit:  that  the  sale  was  in  pursu- 
ance of  an  order  of  the  Ordinary,  and  after  due  notice, 
etc.  True,  there  is  no  specific  recital  of  any  special  order, 
fixing  Fulton  county  as  the  place  of  sales;  but  there  is  a 
general  recital  that  the  sale  was  in  pursuance  of  the  order 
of  the  Ordinary.  We  think,  under  this  recital,  Patterson 
had  a  right  to  presume  a  compliance  with  everything  the  law 
required,  except  the  auihordy  to  sell.  In  this  case,  the  au- 
thority to  sell  did,  in  fact,  exist,  as  the  record  shows.  The 
defect  in  the  administrator's  proceedings  is  cw  to  the  mode  of 
sale;  and  as  there  is  no  proof  of  any  notice  to  Patterson  of 
this  defect,  we  think  the  sale  not  voidable  as  to  Aim,  or  as  to 
others  standing  in  the  same  relation,  under  the  proof,  as  con- 
tained in  the  record. 
Judgment  reversed. 


Howard  Van  Epps,  plaintiff  in  error,  r«.  Darwin  G.  Jones, 
defendant  in  error. 

1.  In  a  declaration  claiming  damages  for  words  calculated  to  injure  the 
plaintiff's  reputation  as  an  attorney  at  law,  it  is  not  sufficient  to  allege 
that  the  defendant  was  an  attorney,  it  must  be  stated  and  proven  that 
the  words  were  used  **in  reference  to  his  profession." 

2.  Where,  in  an  action  on  the  case  for  words,  the  ground  of  the  action 
is  *'  special  damages  flowing  to  the  plaintiff  from  the  use  of  the  words,'' 
it  is  not  sufficient  to  set  forth  as  damages  money  paid  voluntarily  by 
the  plaintiff,  such  as  the  charge  of  a  notary  for  protesting  a  paper, 
which,  under  the  law,  was  not  a  protestable  paper,  or  which  had  not 
been  legally  protested. 

Slander,  Attorney.  Damages.  Before  Judge  Hopkins. 
Fulton  Superior  Court.     April  Term,  1873. 

Van  Epps  brought  an  action  for  damages  against  Jones, 
making  the  following  case  : 

On  December  26th,  1871,  defendant,  being  a  Notary  Public 
for  the  county  of  Fulton,  received  from  the  Georgia  National 
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Bank  a  draft,  dated  at  Macon,  Georgia,  December  22d,  1871, 
drawn  by  Grier,  Lake  &  Company,  to  the  order  of  themselves, 
for  the  sum  of  $95  22,  on  plaintiff,  at  sight,  which  draft  the 
said  drawers  indorsed  in  blank  and  delivered  for  collection  to 
one  W.  P.  Goodall,  cashier  of  a  banking  institution  in  said 
city  of  Macon,  and  said  Goodall  indorsed  thereon,  "  Pay  E, 
L.  Jones,  cashier,  or  order,^'  and  sent  the  same  to  the  said  E. 
L.  Jones,  who  was  the  cashier  of  the  said  Georgia  National 
Bank,  whose  business  it  was  to  collect  such  paper.  The  de- 
fendant having  received  said  paper  as  aforesaid,  did  then  and 
there,  in  usual  form,  protest  the  same  for  non-payment,  and 
among  other  tilings,  did  declare  in  said  protest,  that  he  had 
exhibited  the  same  to  the  plaintiff,  and  demanded  payment 
thereof,  which  was  refused.  He  then  sent  said  protest  with 
the  draft  to  the  source  from  which  the  latter  came.  The 
declaration  made  by  the  defendant  was  false  and  malicious, 
for  plaintiff  never  had  said  draft  exhibited  to  him,  nor  pay- 
ment demanded  from  him,  nor  was  he  ever  afforded  even  the 
opportunity  of  paying  the  same.  The  defendant  returned 
said  draft  protested,  and  made  said  false  recital  in  said  protest, 
notwithstanding  he  well  knew  that  the  plaintiff  was  legally  a 
practicing  lawyer  in  said  city  of  Atlanta,  whose  business  and 
duty  it  was  to  collect  all  demands  for  money  placed  in  his 
care  for  such  purpose,  and  promptly  to  pay  over  the  same. 

Grier,  Lake  &  Company,  aft^r  having  received  back  into 
their  possession  said  draft  and  said  accompanying  protest,  for- 
warded the  same  to  another  practicing  lawyer  for  the  assertion 
and  vindication  of  their  rights.  Plaintiff  was,  for  the  first 
time,  informed  by  said  lawyer  that  Grier,  Lake  &  Company 
had  drawn  on  him  for  that  amount,  which  he  then  and  there 
promptly  paid  and  remitted  to  them,  together  with  all  the 
costs  and  expenses  to  which  they  had  been  subjected  by  the 
bad  fiiith  as  aforesaid  of  said  defendant. 

Immediately  prior  to  the  date  of  said  draft,  plaintiff  had  in 
his  hands  the  sum  of  $95  22,  as  net  proceeds  of  collection  for 
Grier,  Lake  &  Company,  and  he  had  informed  them  of  that 
&ct,  and  that  the  money  was  subject  to  their  order,  and  there- 
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upon  they  drew  on  him  as  aforesaid.  Upon  being  informed 
of  said  protest,  Grier,  Lake  &  Company  withdrew  their  con- 
fidence from  the  plaintiff.  If  the  assertion  made  by  the  de- 
fendant in  said  protest  was  true,  the  plaintiff  was  liable,  un- 
der the  laws  of  this  State,  to  an  indictment  and  conviction  for 
felony,  and  to  be  stricken  from  the  roll  of  attorneys,  the  con- 
sequence of  which  would  deprive  him  of  his  liberty,  d^rade 
his  character,  destroy  his  profession  and  means  of  living, 
besides  the  special  damage  to  which  he  has  been  subjected, 
and  which  he  has  paid,  to-wit :  the  sum  of  f  100  00.  By 
means  of  the  premises  defendant  has  damaged  the  plaintiff 
$3,000  00. 

The  defendant  demurred  to  the  declaration.  The  demurrer 
was  sustained,  and  plaintiff  excepted. 

Clark  &  Goss,  for  plaintiff  in  error. 

J.  M.  Clark  &  Son  ;  A.  W.  Hammond  &  Son,  for  de- 
fendant. 

McCay,  Judge. 

1.  Without  doubt  a  Notary  is  liable  for  any  damage  caused 
by  his  failure  properly  to  perform  the  duty  he  undertakes, 
and  this  action  would  not  be  demurrable  if  it  alleged  that  any 
damage  flowed  from  the  failure  of  the  Notary  to  present  the 
draft.  The  damage  alleged,  the  cost  of  protest,  the  plaintiff 
was  not  bound  to  pay.  There  is  no  allegation  that  the  draft 
was  protestable  paper,  payable  at  bank,  and  if  not  protestable 
paper,  the  plaintiff  paid  it  when  he  was  not  liable  to  do  so : 
30  Georgia,  271 ;  29  Ibid.,  259.  But  this  does  not  pretend 
to  be  an  action  for  neglect  of  the  Notary  to  present  the  draft, 
it  claims  damages  because  the  draft  was  protested — because 
the  defendant  falsely  stated  in  the  protest  that  he  had  presen- 
ted it  to  the  plaintiff,  and  that  payment  was  refused.  It  is 
essentially  an  action  for  injury  to  reputation,  by  slander  or  li- 
bel. It  does  not  set  forth  words  imputing  a  crime  punish- 
able by  law,  or  with  having  a  contagious  disorder,  or  of  be- 
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ing  guilty  of  some  debasing  act  which  may  exclude  from  so- 
ciety.  Any  such  charge,  under  our  Code,  is  actionable  per  se  : 
Revised  Code,  section  2926.  The  only  other  charge  action- 
able per  86,  under  the  Code,  is  '*a  charge  made  in  reference 
to  one^s  tradcy  office  or  profession,  calculated  to  injure  him 
therein/'  It  is  upon  this  that  the  declaration  is  claimed  to  be 
sustainable.  The  defect  in  the  declaration  is,  that  it  does  not 
charge  that  the  words  were  used  in  reference  to  the  plaintiff's 
profession.  The  statute  is  positive,  that  they  must  be  so 
spoken  or  made.  Nor  is  there  anything  in  the  declaration 
from  which  it  can  be  fairly  inferred  trfat  the  charge  was  made 
in  reference  to  plaintiff's  profession.  It  is  not  enough  that 
defendant  knew  he  was  a  lawyer.  Can  it  be  contended  that 
it  is  actionable  to  say  of  a  lawyer  that  he  will  not  pay  his 
debts,  much  less  a  particular  debt  ?  I  am  not  sure  that  it 
would  be  actionable  to  say  of  a  lawyer,  falsely,  that  he  would 
not  pay  some  particular  money  collected  by  him  as  a  lawyer, 
or  that  it  would  be  actionable  to  say  of  a  blacksmith,  un- 
truly, that  he  had  burned  a  certain  horse  in  shoeing  him.  The 
authorities  indicate  that  the  charge  miLSt  be  of  something  that 
affects  his  character  generally  in  his  trade.  A  particular  act 
may  or  may  not  do  this,  and  the  matter  would  depend  on  the 
eclloqiwn.  But  the  authorities  are  uniform  that  the  words 
must  be  charged  to  have  been  used  in  reference  to  one's  trade 
or  profession.  The  speaker  must  have  had  the  trade  or  pro- 
fession of  the  plaintiff  in  view,  and  utter  the  words  in  refer- 
ence to  it,  as  if  he  should  say  of  a  grocery  merchant,  he  keeps 
felse  weights,  or  of  a  lawyer,  that  he  won't  pay  his  dienis  the 
money  he  collects  for  them  :  Starkie  on  Slander,  109, 126.  It 
would  be  entirely  a  new  ground  of  action  to  hold  that  it  was 
actionable  to  utter  of  a  lawyer  that  he  refused  to  pay  a  par- 
ticular debt,  there  being  nothing  in  the  words  or  in  the  collo^ 
qium  to  indicate  that  the  speaker  was  alluding  to  him  as  a 
lawyer,  .  Such  a  rule  would  put  lawyers  on  a  vantage  ground 
that  the  law  has  not  put  them  on  :  See  Starkie  on  Slander^ 
109,  126. 
2.  We  affirm  the  judgment,  because  it  is  not  charged  that 
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the  words  were  used  with  reference  to  the  plaintiff's  profes- 
sion ;  and  on  the  further  ground,  that  as  this  allegation  is  not 
made,  and  the  case  must  stand  as  though  plaintiff  were  not  a 
lawyer ;  there  is  no  allegation  of  any  special  damage  flow- 
ing naturally  from  defendant's  words. 
Judgment  affirmed. 


Henry  Sulter,  plaintiff  in  error,  vs.  Elizabeth  B.  Mus- 
tin, defendant  in  error. 

Wben  a  married  woman  ordered  from  the  milliner  a  hat  at  the  price  of 
$12  50)  informing  the  milliner  that  it  was  intended  as  a  present  to  a 
friend,  but  when  the  hat  was  finished  she  refused  to  take  it,  and  suit 
was  brought  against  her  husband  for  the  price  of  the  hat ;  and  on  the 
trial  it  appeared  that  the  wife  was  fully  supplied  with  hats,  that  she 
was  in  the  habit  of  paying  her  own  bills,  and  that  he  had  no  knowledge 
of  the  transaction  ; 

Heldf  That  the  husband  was  not  liable  for  the  price  of  the  hat. 

Husband  and  wife.  Necessaries.  Before  Judge  Schley. 
Chatham  Superior  Court.     May  Term,  1873. 

Henry  Suiter  petitioned  for  the  writ  of  oeiiiiorariy  making 
the  following  case: 

Elizabeth  B.  Mustin  brought  'suit  against  petitioner  for 
$1 2  50,  it  being  the  price  of  2^  hat  alleged  to  have  been  ordered 
from  Mrs.  Mustin  by  petitioner's  wife.  T]^e  case  veas  heard 
on  January  9th,  1873,  before  Levi  S.  Hart,  Esq.,  a  Notary 
Public  and  ex  officio  Justice  of  the  Peace,  for  the  third  district 
Petitioner  pleaded  the  general  issue. 

Mrs.  Mustin  testified  that  Mrs.  Suiter  ordered  a  hat  fh>m 
her,  for  which  she  (Mrs.  Suiter)  selected  the  materials.  After 
the  hat  was  completed,  Mrs.  Suiter  ordered  some  changes,  which 
were  duly  made.  It  was  then  sent  to  her,  but  she  returned 
it,  saying  she  had  found  one  which  suited  her  better.  It  was 
understood  that  the  hat  was  to  be  made  up  in  workmanlike 
style.     Witness'  business  is  that  of  a  milliner.     She  now  has 
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the  hat  subject  to  Mrs.  Suiter's  order.  Mrs.  Suiter  had  on  a 
good  hat  when  she  ordered  the  one  for  which  suit  is  brought. 
Witness  did  not  ask  her,  nor  did  she  care  to  know,  whether 
she  needed  the  hat  for  herself  or  family,  but  she  gave  witness 
to  understand,  at  the  time  she  ordered  the  hat,  that  she  in- 
tended it  as  a  Christmas  present  for  a  friend. 

The  plaintiff  here  closed. 

Petitioner  moved  for  a  non-suit.  The  motion  was  over- 
ruled, and  he  excepted. 

Mrs.  Suiter  testified  that  after  the  hat  was  finished  she  re- 
fused to  take  it,  because  it  was  not  done  in  a  workmanlike 
style,  it  being  a  "botch."  That  the  sewing  was  bad,  the 
velvet  was  unskillfully  put  on,  and  the  hat,  altogether,  pre- 
sented such  an  unseemly  appearance  that  not  only  would 
witness  not  wear  it  herself,  but  she  would  not  ask  any  one 
else  to  do  so.  That  she,  though  no  milliner,  has  fixed  up  a 
hat  better  than  that.  That  plaintiff  did  offer  to  make  the 
alterations  witness  desired,  but  would  not  do  so  without  charg- 
ing extra.  That  witness  would  not  pay  any  extra  charges 
because  $12  50  is  a  high  price  for  a  hat,  and  it  was  not  cus- 
tomary, when  such  an  expensive  hat  was  ordered,  to  pay  any- 
thing extra  for  alterations. 

Petitioner  testified  as  follows :  Did  not  authorize  his  wife 
to  make  any  contract  with  plaintiff,  or  any  one  else,  for  a  hat; 
in  feet  knew  nothing  about  the  matter  until  one  hour  before 
he  was  sued.  Mrs.  Suiter  has  several  hats  equally  as  good,  if 
not  better,  than  the  one  spoken  of.  She  did  not  then,  and 
does  not  now,  need  a  hat,  having  been  all  the  time  well  sup- 
plied. She  always  pays  her  own  bills.  He  was  surprised 
when  the  bill  was  presented  to  him.  He  refused,  and  still 
refuses,  to  pay  for  the  hat,  as  he  never  authorized  it  to  be 
bought  or  contracted  for. 

Mrs.  Mustin,  in  reply,  testified  that  the  hat  was  done  up 
by  a  good  milliner,  with  whose  work  nobody  had  ever  found 
any  feult. 

The  Justice  rendered  a  judgment  against  petitioner,  to 
which  he  excepted. 
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He  now  assigns  error  upon  the  two  aforesaid  grounds  of 
exception,  and  prays  the  writ  of  certiorari.  The  petition  was 
sanctioned  and  the  writ  issued.  Upon  the  final  hearing,  which 
was  had  upon  the  facts  as  above  detailed,  a  new  trial  was  re- 
fused, and  the  judgment  of  the  Justice  affirmed.  To  this 
ruling  petitioner  excepted. 

T.  E.  Mills  ;  R.  R.  Richards,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

McCay,  Judge. 

However  it  may  be  that  the  plea  set  up  by  the  defendant 
is  an  unusual  one  at  this  day,  yet  it  is  none  the  less  the  law 
of  this  State,  that  the  husband  is  only  liable  for  necessaries 
bought  by  or  furnished  to  the  wife.  And  this  is  true,  whether 
the  liability  turn  on  the  presumed  agency  of  the  wife  to  pur- 
chase necessaries  in  his  name,  whilst  they  are  living  together, 
or  upon  his  obligation  to  support  her  in  case  they  be  separa- 
ted. In  both  cases  it  is  only  for  necessaries  that  the  husband 
is  liable.  As  a  matter  of  course,  it  is  not  required  to  consti- 
tute necessaries  that  they  should  be  such  in  the  absolute  sense  of 
the  word.  Such  things  are  necessaries,  in  the  legal  sense,  as 
are  usual  and  proper  for  the  use  of  a  family  in  the  circum- 
stances of  the  parties.  Whilst  we  are  not  prepared  to  say  that 
there  is  no  case  in  which  an  article  intended  as  a  present  to  a 
friend  may  not  come  within  the  rule,  yet  it  is  obviously  a 
perversion  of  the  meaning  of  words  to  class  a  present  of  a 
$12  60  hat  as  an  act  of  necessity.  Social  duties  unquestiona- 
bly create  wants  and  necessities  as  well  as  do  other  relations 
of  life,  but  a  present  of  an  article  of  the  character  described 
can  hardly  be  conceived  of  as  a  du^y,  either  of  charity  or 
friendship.  But  in  this  case  the  article  was  not,  in  fact,  re- 
ceived and  used.  It  has  not  gone  to  the  use  of  the  husband 
in  any  sense.  If  he  is  liable  for  it  at  all,  it  is  in  the  breach 
of  the  contract  to  take  it.  The  foundation  of  his  liability  in 
all  cases  is,  that  he  has  got  the  benefit  of  the  property  of  an- 
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other,  and  the  law  implies  a  promise  to  pay,  if  it  was  a  proper 
thing  for  the  use  of  his  femily.  We^knpwof  no  case  where 
the  liability  ha3  arisen  from  the  mere  contract.  The  husband 
is  liable  for  necessaries  furnished  on  the  order  of  his  wife,  on 
the  principle  we  have  stated,  but  not  on  the  contract  when 
they  have  not  been  received,  unless  she  be  shown  to  be  his 
agent  The  case  would  then  stand  on  the  extent  of  the  au- 
thority as  agent. 
Judgment  reversed. 


Charles  G.  Platen,  plaintiff  in  error,  vs.  Levy  E.  Byck, 
defendant  in  error. 

Where  A  had  a  snit  pending  against  6,  and  had  also  a  summons  of  gar- 
nishment sued  oat  against  C,  a  debtor  of  6's,  and  before  A's  claim 
against  B  was  carried  to  jndgment,  it  was  agreed,  in  writing,  by  the 
attorneys  of  the  three  parties^  that  the  garnishment  should  be  dis- 
solved ;  that  C  shoald  pay  the  amount  he  owed  B  over  to  B*8  attorney, 
who,  after  taking  out  his  fees,  should  hold  the  balance  subject  to  A*8 
suit  against  B,  and  C  paid  the  money  according  to  the  agreement  and 
in  good  faith : 

Heldj  That  the  garnishment  was  dissolved  by  the  payment  of  the  money 
under  the  agreement.  If  the  money  is  not  duly  held  and  disposed  of 
under  the  agreement,  A  has  his  remedy  by  rule,  against  the  attorney 
receiving  the  money,  but  the  garnishee  who  has  in  good  faith  paid  his 
money,  is  discharged. 

Garnishment.  Attorney  and  client.  Rule  against  officer. 
Before  Judge  Schley.  Chatham  Superior  Court.  May 
Term,  1872. 

The  facts  of  this  case  are  succinctly  as  follows  :  On  Janua- 
ry 18th,  1871,  Platen  recovered  a  judgment  against  one  Adam 
Short  for  $1,421  29,  in  Chatham  Superior  Court.  Summons 
of  garnishment  had  been  previously  served  upon  Byck.  At 
the  February  term,  1870,  of  the  City  Court  of  Savannah, 
Short  recovered  a  judgment  against  Byck  for  $700  00  and 
costs.  Subsequent  to  this  last  mentioned  judgment,  but  prior 
to  the  first,  the  following  agreement  was  entered  into : 
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"  Adam  Short  vs.  Levy  E.  Byck. 
"  In  the  City  Court  of  Savannahj  February  Tertiiy  1870. 
"The  said  case  having  come  on  for  jury  trial  at  the  Feb- 
ruary term,  1870,  and  judgment  having  been  given  for  plain- 
tiff in  the  sum  of  $700  00  and  costs ;  and  it  further  appear- 
ing that  there  is  now  pending  in  the  Superior  Court  of  Chat- 
ham county,  a  suit  wherein  the  said  Charles  G.  Platen  is 
plaintiff,  and  Adam  Short  defendant,  and  that  said  Levy  E. 
Byck  has  been  served  with  process  of  garnishment,  to  answer 
at  the  Superior  Court  what  he  is  or  may  be  indebted  to  said 
Adam  Short,  sued  out  by  the  said  Platen.  Now,  it  is  mutu- 
ally agreed  that  the  said  garnishment  shall  be  as  if  regularly 
dissolved,  and  that  the  said  amount  of  $700  00  may  be  paid 
over  to  the  attorneys  of  Adam  Short,  to  be  by  them  held  to 
answer  the  determination  of  the  case  in  the  Superior  Court, 
after  deducting  the  amount  of  their  fees,  due  to  them  from 
said  Short. 

"Savannah,  28th  February,  1870. 
(Signed)  "Wm.  D.  Harden, 

"  Attorney  for  C.  G.  Platen. 
"  Julian  Hartridge, 
"  Hartridge  &  Chisholm, 
"  Mills  &  Tompkins, 

"Attorneys  for  A.  Short.'* 

Byck  paid  over  the  money  to  Short's  attorneys  on  the  day 
the  above  agreement  was  signed. 

On  the  13th  of  May,  1872,  judgment  was  rendered  in  the 
Superior  Court  of  Chatham  county  against  Byck,  as  garnishee, 
for  the  full  amount  of  the  judgment  rendered  in  favor  of 
Platen  against  Short,  said  Byck  having  failed  to  answer.  On 
June  3d,  1872,  the  following  order  was  taken  : 

"Charles  G.  Platen  vs.  Adam  Short,  defendant,  and  Levy 

E.  Byck,  garnishee. 

"  Judgment  Rendered  against  garnishee,  May  lUh,  1872. 

"  It  now  appearing  that  the  summons  of  garnishment  on 

the  above  judgment  mentioned,  had,  for  a  valid  consideration^ 
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been  withdrawn  by  plaintiff's  counsel,  and  that  no  answer 
was  required  thereto  on  the  part  of  the  said  garnishee :  It  is 
hereby  ordered,  that  the  said  judgment  against  Levy  E.  Byck, 
the  said  garnishee,  be  set  aside  and  vacated,  and  that  the 
sheriff  dismiss  his  levy  made  in  that  behalf,  and  return  the 
execution  to  the  clerk  of  this  Court,  with  the  proper  indorse- 
ment, at  plaintiff's  cost. 

"In  open  Court,  June  3d,  1872. 
(Signed)  "  Wii.liam  Schley, 

"Judge  Superior  Court,  Eastern  Circuit.'' 

On  July  10th,  1872,  Platen  petitioned  the  Court  for  a  rule 
against  Byck,  requiring  him  to  show  cause  why  said  order  of 
June  3d,  1872,  should  not  be  vacated,  on  the  ground  that  it 
was  granted  without  notice  to  petitioner.  The  rule  issued  as 
prayed  for.  Upon  the  hearing,  substantially  the  above  facts 
were  made  to  appear,  and  the  Court  refused  to  vacate  the 
order  as  prayed.  To  this  judgment  exception  was  taken  by 
Platen. 

Charles  G.  Platen,  in  propria  persona,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

McCay,  Judge. 

If  the  judgment  against  the  garnishee  was,  in  feet,  im- 
properly taken,  there  was  no  error  in  the  refusal  of  the  Court 
to  set  aside  the  order  vacating  it.  It  would  be  mere  child's 
play  to  re-establish  the  judgment  on  the  ground  that  it  was 
vacated  without  notice,  and  then  vacate  it  because  it  was  in 
truth  illegally  taken.  As  the  judgment  against  the  garnishee 
was  in  the  nature  of  a  judgment  by  default,  for  his  failure  to 
answer,  it  follows  that  if  he  had,  from  the  plaintiff's  conduct, 
a  right  to  believe  it  was  no  longer  to  be  pressed  against  him, 
he  was  not  in  default.  We  think  the  facts  show  he  had  the 
best  of  reasons.  He  had  the  written  agreement  of  the  plain- 
tiff's attorney  that  if  he  would  pay  the  full  amount  of  his 
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debt  to  Short,  as  ascertained  by  Short's  judgment  against 
him,  over  to  Short's  attorney,  to  be  by  him  held  to  await  the 
plaintiff's  judgment  against  Short,  the  garnishment  should  be 
dissolved.  In  good  faith,  and  in  pursuance  and  upon  the 
authority  of  this  agreement,  the  garnishee  paid  the  money. 

Had  he  a  right  to  act  upon  this  agreement  of  the  plaintiff's 
attorney  ?  Had  he  a  right  to  assume,  after  he  had  complied 
with  his  undertaking,  to  suppose  the  garnishment  would  be 
abandoned?  and  was  he,  therefore,  not  in  de&ult?  We  think 
he  was  not  in  default,  that  he  had  a  right  to  treat  this  agree- 
ment of  Mr.  Harden  as  the  agreement  of  the  plaintiff,  and 
having  in  good  faith  acted  on  it,  he  is  discharged  and  the  gar- 
nishment dissolved.  Mr.  Harden  was  the  plaintiff's  agent. 
Under  section  443  of  the  Code,  (1868,)  an  attorney  at  law 
has  a  right  to  bind  his  client  by  such  an  agreement.  The 
words  are,  "they  have  authority  to  bind  their  clients  in  any 
action  or  proceeding  by  any  agreement  in  rdaiion  to  the  cause^ 
made  in  writing,  and  in  signing  judgments  and  entering  ap- 
peals." This  is  a  very  broad  authority,  and,  in  our  judgment, 
includes  this  case,  to-wit:  an  agreement  that  the  garnishee 
shall  deposit  the  amount  due  to  await  the  event  of  the  suit 
brought  by  the  attorney.  But  independently  of  this,  the 
Judge  was  justified  under  the  evidence  in  coming  to  the  con- 
clusion that  the  plaintiff  was  consulted  about  the  matter,  and 
that  the  agreement  was  with  his  concurrence,  and  with  his  ap- 
probation after  it  was  done.  True,  the  plaintiff  himself  says 
not,  but  Mr.  Harden  so  testifies,  and  it  was  for  the  Judge  to 
believe  Mr.  Harden  if  he  thought  his  testimony  the  most  re- 
liable. 

^  We  think  it  would  be  a  gross  wrong  on  the  garnishee  to 
compel  him  to  pay  this  money  again  aftier  he  has  paid  it  un- 
der the  orders  of  the  plaintiff's  attorney.  That  the  plaintiff 
has  not  got  his  money  is  not  Byck's  fault.  Whether  the  per- 
son into  whose  hands  it  was  paid  has  properly  kept  it  or  dis- 
bursed it,  is  not  now  the  question.  If  he  has  not,  the  plain- 
tiff has  his  remedy.  He,  the  attorney,  is  an  officer  of  Court, 
and  it  would  be  a  violation  of  his  duty,  as  an  attorney,  not  to 
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have  the  money  as  the  agreement  provides.  It  is  no  answer 
to  say  that  Mr.  Harden  acted  unwisely,  or  even  corruptly  in 
making  this  agreement,  unless  Byck  was  a  party  to  or  had 
knowledge  of  the  corruption.  Mr.  Harden  was  the  plaintiff's 
chosen  agent,  and  he  must  abide  by  his  agent's  acts  within 
the  scope  of  his  authority.  We  do  not  say  Mr.  Harden  ac- 
ted improperly.  Indeed,  so  far  as  the  record  shows  the  facts, 
the  agreement  seems  to  have  been  a  very  proper  one  to  have 
been  made,  and  at  the  time,  apparently  very  much  to  the 
plaintiff's  interest. 

Upon  the  whole,  we  affirm  the  judgment,  leaving  open  to 
the  plaintiff  to  compel  the  attorney  who  received  the  money 
to  be  called  on  by  the  Court  to  account  as  an  attorney  at  law 
for  this  money,  received  by  him  as  such,  in  trust  to  answer 
the  plaintiff's  judgment.  As  it  appears  to  us,  he  has  charged 
a  very  heavy  fee,  and  if  the  plaintiff  pleases  he  can  call  him 
to  account  for  the  use  of  the  trust  he  undertook. 

Judgment  affirmed. 


Thomas  Crawford,  plaintiff  in  error,  w.  The  State  of 
Georgia,  defendant  in  error. 

1.  This  Coart  will  not  reverse  the  judgment  of  the  Judge  of  the  Supe- 
rior Court  refusing  a  new  trial  in  a  criminal  case  when  there  have  beeo^ 
two  verdicts  of  guilty,  and  the  case  turns  whoUj  on  the  credibilitj  of 
the  witnesses. 

2.  When  a  motion  was  made  in  the  Superior  Court  for  a  new  trial,  which 
was  refused  by  the  Court  and  a  bill  of  exception  to  his  judgment  was 
tendered,  signed,  served  and  filed  in  the  clerk's  office,  and  afler  this,, 
during  the  same  term,  a  motion  was  made  to  rehear  and  set  aside  the 
judgment  refusing  the  new  trial,  on  the  ground  that  the  movant  had 
discovered  new  and  important  evidence  which  ought  to  control  the 
verdict,  and  the  Judge  failed  to  pass  upon  this  latter  motion,  pro  or- 
eon,  but  by  an  order  directed  the  clerk  to  send  it  with  the  other  papers^ 
to  this  Court  under  the  bill  of  exceptions  : 

Held,  That,  as  the  Judge  has  not  passed  upon  this  latter  motion,  it  is  stilli 
pending  in  the  Superior  Court,  and  cannot  be  considered  here  until  ik 
be  passed  upon  by  the  Court  below. 
Vol.  l.  17. 
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New  trial.  Bill  of  exceptions.  Judgment.  Before  Judge 
Hopkins.     Fulton  Superior  Court.     October  Term,  1872. 

Thomas  Crawford  was  placed  upon  trial  for  the  offense  of 
burglary  in  the  night  time,  and  convicted.  He  moved  for  a 
new  trial  because  the  verdict  was  contrary  to  evidence  and  to 
law.  The  motion  was  overruled,  and  he  filed  his  bill  of  ex- 
ceptions. Subsequent  to  this  he  presented  to  the  Superior 
Court  a  petition  for  a  rehearing  of  the  motion  for  a  new 
trial,  upon  the  ground  of  evidence  newly  discovered  since 
the  order  was  passed  overruling  said  motion.  The  petition 
was  supported  by  the  affidavits  of  the  witnesses.  Tlie  Court 
directed  that  the  affidavits  embracing  the  newly  discovered 
evidence  be  made  a  part  of  the  record  in  the  case,  and  trans- 
mitted to  the  Supreme  Court. 

It  appeared  from  the  record  that  the  defendant  had  been 
convicted  at  a  previous  term  of  the  Court,  and  a  new  trial 
had  been  awarded  him.  The  evidence  upon  the  second  trial, 
being  voluminous,  is  omitted  as  unnecessary  to  an  under- 
standing of  the  opinion. 

Error  is  assigned  upon  the  refusal  of  a  new  trial. 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 

John  T.  Glenn,  Solicitor  General,  for  the  State. 

McCay,  Judge. 

1.  It  cannot  be  denied  that  the  verdict  in  this  case  is  not 
supported  by  evidence  of  much  weight.  True,  the  witness 
does  testify  that  he  did,  in  fact,  on  the  night  in  question,  rec- 
ognize the  prisoner  as  the  person  he  found  under  the  bed,  and 
who  assaulted  and  beat  him,  and  in  all  probability  stole  the 
missing  articles.  But  his  statements  made  that  very  night  to 
the  policeman,  and  to  the  other  persons  to  whom  he  told  the 
story,  as  well  as  his  statements  made  next  day  to  Lynch,  and 
his  extraordinary  n^lect  to  inform  the  police  that  night  or 
next  day  who  the  burglar  was,  do  certainly  throw  strong 
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doubt  upon  what  he  says.  Still,  it  is  for  the  jury  *to  weigh 
the  evidence,  and  whilst,  as  a  juryman,  I  should  not  convict  a 
man  on  any  such  evidence,  yet,  as  two  juries  have  in  fact  done 
it,  and  the  Judge  has  refused  to  interfere,  we  do  not  feel  au- 
thorized to  do  so.  The  jury  is  the  tribunal  provided  by  law 
to  pass  upon  the  facts,  and  especially  to  consider  the  credibil- 
ity of  witnesses,  and  if  they  believe  one  man  instead  of  three, 
or  credit  a  story  of  a  witness  that  does  not  appear  to  us  prob- 
able, it  may  be  that  there  was  something  in  the  manner  of 
tlie  witness  or  in  his  character,  which  justifies  them  in  the 
conclusion. 

2.  The  motion  based  on  the  newly  discovered  testimony  is 
not  before  us.  The  Judge  has  never  passed  upon  it.  It  is 
still  pending.  Having  been  made  during  the  term  at  which 
the  new  trial  was  refused,  it  is  not  too  late,  even  though  the 
bill  of  exceptions  was  filed,  and  it  was  not,  perhaps,  proper 
for  the  Judge  to  pass  upon  it  while  the  bill  of  exceptions  was 
undisposed  of,  yet,  as  the  motion  was  made  during  the  term, 
it  is  a  pending  motion. 

We  do  not  undertake  to  say  what  the  Judge  ought  to  do 
with  this  motion.  We  will,  however,  say  that  we  think  thre 
verdict  very  weakly  supported  by  the  evidence,  and  that  if 
there  be  no  rule  of  law  in  the  way,  the  principles  of  justice 
would  indicate  that  any  new  evidence  of  weight,  discovered 
in  good  faith  since  the  trial,  ought  to  be  seized  upon  to  grant  it. 

Judgment  affirmed. 


E.  J.  Roach,  plaintiflF  in  error,  vs.  J.  P.  Trottie,  defendant 

in  error. 

1.  Where  a  declaration  charged  that  the  defendant  had,  with  force  and 
arms  and  violence,  broken  the  plaintiff's  close,  and  with  his  feet  and 
one  hundred  head  of  cattle,  trampled  upon  and  damaged  his  crop,  and 
the  proof  showed  that  defendant  was  the  plaintiff's  landlord,  that  he 
had  undertaken  to  repair  the  fence  around  the  close,  and  in  so  doing 
had  negligently  taken  down  the  fence  and  exposed  the  crop  to  the  in* 
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gress  of  cattle  ;  and  there  was  some  evidence  going  to  show  that  plain- 
tiff had  consented  to  the  defendant's  going  upon  the  land  and  making 
the  repairs : 

Heldy  There  being  no  count  in  the  declaration  for  damages  from  the  neg- 
ligence of  the  defendant,  but  only  for  the  trespass  with  force  and  arms, 
that  it  was  error  in  the  Court  to  charge  the  jury,  that  if  the  defendant 
tore  down  the  plaintiff's  fence,  and  cattle  got  in  and  destroyed  the 
crop,  the  defendant  was  liable  for  the  damages. 

2.  The  effect  of  the  charge  was  to  exclude  from  the  jury  the  evidence  of 
the  plaintiff's  consent  to  the  repairs  of  the  fence.  If  such  consent 
was  in  fact  given,  then  the  defendant  was  only  liable  for  negligence  in 
repairing  the  fence,  whereas  the  charge  of  the  Court  makes  him  liablci 
if  he  tore  down  the  fence  and  damage  resulted. 

Trespass.  Landlord  and  tenant.  Pleading.  Evidence.  Be- 
fore Judge  Hopkins.  Fulton  Superior  Court.  October  Term, 
1872. 

Trottie  brought  trespass  against  Roach  for  $700  00  dam- 
ages. The  declaration  alleges  that  the  defendant,  on  the  15th 
day  of  September,  1870,  by  his  agent,  James  Lawshe,  with  force 
and  arms,  broke  and  entered  the  plaintiff's  close,  containing 
nine  acres,  and  with  his  feet  and  a  large  number  of  cattle, 
tramped  upon  and  damaged  the  plaintiff's  cotton,  of  the  value 
of  $700  00. 

The  defendant  pleaded  not  guilty.  The  following  evidence 
was  introduced : 

J.  P.  Trottie,  the  plaintiff,  testified  as  follows :  *'  I  am  the 
plaintiff.  I  rented  from  the  defendant,  as  trustee  for  Mrs. 
Lawshe  and  children,  the  tract  of  land  described  in  the 
declaration,  for  the  year  1871.  I  planted  thereon  a  crop 
of  cotton,  and  used  in  planting  it  $80  00  worth  of  guano. 
About  the  latter  part  of  August,  in  that  year,  James  Lawshe 
tore  down  a  portion  of  the  fence  around  said  cotton  patch,  for 
the  purpose  of  building  a  new  one,  and  left  it  down  for  two 
or  three  days,  so  that  a  large  number  of  cattle  came  in  and 
entirely  destroyed  my  crop,  which  was  just  then  opening.  I 
only  got  two  hundred  pounds  of  seed  cotton  out  of  the  whole 
field.  Seed  cotton  makes  about  one-third  its  weight  in  lint 
cotton.    I  sold  some  cotton  that  year  at  eighteen  and  a  half 
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cents  a  pound.  The  highest  price  cotton  brought  that  year 
was  twenty  cents  per  pound.  It  was  worth  three  cents  a 
pound  to  have  picked  and  ginned  the  cotton,  as  it  stood  in 
the  jReld,  and  get  it  ready  for  market.  It  was  a  good  field  of 
cotton,  averaged  about  waist  high.  It  would  have  made  six 
bales  of  cotton,  averaging  four  hundred  and  fifty  or  five  hun- 
dred pounds  each.  No  cattle  had  got  in  the  field  before  Jim 
Lawshe  tore  down  the  fence,  to  my  knowledge.  The  fence 
was  a  tolerably  good  one.  I  never  requested  defendant,  or 
any  one  else,  to  repair  it  or  put  a  new  one  there.  The  defen- 
dant told  me,  after  the  destruction  of  my  cotton,  that  he  told 
Jim  Lawshe  to  tear  down  the  old  fence,  ten  panels  at  a  time, 
and  put  up  the  new  one  as  fiist  as  the  old  one  was  torn  down. 
He  said  that  he  told  him  not  to  tear  down  more  than  he  could 
put  up  the  same  day,  so  as  not  to  let  cattle  in." 

PlaintiflF  closed. 

The  defendant  testified  as  follows :  "  I  never  gave  Jim  Lawshe 
any  direction  or  authority  whatever  to  interfere  with  the  fence 
around  plaintiff's  cotton  patch.  Mr.  Benson  told  me  the  cows 
were  breaking  in  the  cotton  patch,  and  asked  me  to  have  the 
fence  fixed.  Upon  which  application  being  made,  I  employed 
Judge  Hammond  to  make  application  to  the  Superior  Court  for 
$200  00  of  the  trust  estate,  to  be  applied  to  the  fixing  of  the 
fence.  I  received  the  money  and  gave  it  to  Mrs.  Lawshe, 
and  told  her  to  have  the  fence  fixed,  and  not  to  allow,  in  the 
repairs,  but  one  panel  of  fence  to  be  taken  down  at  a  time,  so 
that  it  could  be  rebuilt  as  fast  as  it  was  taken  down.  I  am 
trustee  of  the  estate  of  Mrs.  Lawshe,  and  guardian  of  the 
minor  children.  Early  in  the  year  1871,  Mr.  Benson  came 
to  me  to  rent  the  field.  I  told  him  he  could  have  it  for  $90  00. 
Ailerwards  plaintiff  came  to  me  to  rent  it,  and  I  told  him  if 
he  and  Benson  would  fix  the  notes  all  right  they  could  have 
it.  They  gave  me  their  notes  for  $30  00  each,  signed  by 
them  jointly  and  severally,  and  I  supposed  they  rented  the 
property  jointly.  I  made  the  application  for  the  money  to 
fix  the  fence,  at  the  request  of  Benson  and  for  his  benefit,  who 
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had,  according  to  my  understanding,  a  joint  interest  in  the 
crop,  and  for  no  other  purpose." 

James  Lawshe  testified  as  follows :  "  Was  never  instructed 
by  defendant  to  do  anything  to  the  fence  whatever  at  any 
time ;  the  cattle  were  getting  in  the  field  and  destroying  the 
fruit  trees  as  well  as  the  cotton  patch,  and  before  defendant 
had  got  the  money  to  have  the  fence  repaired,  he  had  bought 
some  lumber  at  his  own  expense,  and  was  going  to  work  to 
repair  the  fence,  but  about  a  week  before  he  commenced  re- 
pairs he  was  in  the  field  with  plaintiff,  under  the  shade  of  a 
willow  tree,  where  he  told  plaintiff  of  his  intention  to  make 
the  repairs.  Plaintiff  told  him  to  do  so  by  all  means,  and 
proffered  to  loan  him  a  mule  and  cart  to  haul  the  posts  and 
lumber  around.  About  a  week  afterwards  he  (witness)  sent 
a  negro  man,  by  the  name  of  Green  Donald,  to  the  plaintiff 
for  the  cart  and  mule.  He  got  them,  and  hauled  the  lumber 
round.  He  tore  down  a  considerable  quantity  of  fence  at  the 
time,  and  cattle  got  through  into  the  cotton  patch,  twenty 
or  thirty  head,  two  or  three  times;  the  fence  was  down  as 
much  as  three  days  at  one  time,  but  they  were  breaking  in  all 
around  the  field,  and  had  been  in  more  or  less  all  the  summer; 
had  got  through  the  water  gap,  which  was  washed  out  several 
times,  and  they  got  in  through  the  fence,  which  was  old  and 
rotten,  was  made  of  boards  and  easily  broken  down.  The  cot- 
ton was  very  poor  and  the  grass  was  about  as  high  as  the  cot- 
ton. The  cotton,  if  it  had  been  protected  entirely,  would  not 
have  made  more  than  a  bale  and  a  half.  Plaintiff's  brother, 
Frank  Trottie,  told  him  to  have  the  fence  fixed,  as  the  cattle 
were  breaking  in  and  damaging  the  crop  of  cotton. 

John  Steward  testified  that  he  lived  close  by  and  saw  the 
cattle  in  the  field  and  helped  to  drive  them  out  once,  before 
Jim  Lawshe  commenced  to  build  the  fence ;  that  they  were  in 
several  times  before;  but  the  time  he  helped  to  drive  them 
out  they  got  through  the  fence  where  the  hogs  had  rooted  off 
three  or  four  palings.  That  the  water  gap  washed  out  two 
or  three  times,  and  the  cattle  got  through  that ;  that  it  washed 
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out  almost  every  time  it  rained  much ;  that  the  crop  was  poor 
and  the  grass  was  about  as  high  as  the  cotton. 

Willie  Lawshe  testified  that  the  cattle  broke  into  the  field 
all  summer,  and  that  he  helped  frequently  to  drive  them  out; 
that  the  water  gap  washed  out  every  time  there  came  a  big 
rain,  and  cattle  frequently  got  through  it  into  the  field ;  that 
the  crop  was  a  poor  one,  and  the  grass  was  as  high  as  the  cot- 
ton ;  that  the  fence  was  an  old  one,  made  of  palings,  and  the 
cattle  broke  through  it  frequently ;  that  he  helped  to  drive 
them  out. 

Green  Donald,  a  colored  man,  testified  that  he  was  em- 
ployed by  James  Lawshe  to  help  build  the  fence,  and  that  he 
sent  him  to  Mr.  Trottie  for  a  mule  and  cart  to  haul  lumber 
and  posts,  and  when  he  went  to  him,  Mr.  Frank  Trottie, 
plaintiff's  brother,  accompanied  witness  and  went  into  the 
house  of  Mr.  Benson,  and  came  out  again  and  told  him  he 
could  get  them.  He  helped  him  harness  up  the  mule  and 
cart,  and  witness  carried  them  over  to  Mrs.  Lawshe's  and 
hauled  the  lumber  and  posts  round  the  field ;  that  he  helped 
drive  the  cattle  out  of  the  field  once,  before  James  Lawshe 
commenced  working  on  the  fence ;  that  they  got  in  that  time 
by  breaking  through  the  fence ;  that  the  crop  of  cotton  was 
poor,  that  the  grass  was  about  as  high  as  the  cotton;  that 
the  cotton  growing  was  about  knee  high  on  the  upland, 
and  waist  high  in  the  bottom.  That  Jim  Lawshe  had  fin- 
ished one  line  of  the  fence  when  he  came  to  help  him. 

Plaintiff,  reintroduced,  testified  that  he  never  had  any  con- 
versation with  Jim  Lawshe  under  the  willow  tree,  and  never 
authorized  him  to  build  the  fence ;  that  the  crop  was  a  good 
one,  and  had  been  well  cultivated,  and  would  have  made  five 
or  six  bales  of  cotton. 

C.  F.  Benson  testified  that  the  plaintiff  was  his  wife's 
brother ;  that  he  did  sign  the  notes  given  to  defendant,  but 
that  he  only  signed  them  as  security  for  the  plaintiff;  that  he 
had  no  interest  wliatever  in  the  crop,  except  that  he  expected 
to  receive  a  share  of  the  profits,  if  it  turned  out  well,  as  a 
compensation  for  standing  security  for  plaintiff;  that  he  did 
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let  Jim  Lawshe  have  a  horse  and  wagon  to  haul  poets  to  build 
the  fence  referred  to ;  that  he  does  not  recollect  ever  telling 
defendant  to  have  the  fence  repaired,  but  that  he  did  lend  the 
wagon  for  that  purpose ;  that  the  crop  was  a  moderately  good 
one,  and  would  have  made  a  bale  to  two  acres ;  that  the  old 
fence  was  in  rather  bad  condition,  but  he  thinks  it  would 
have  protected  the  plaintiff's  crop  until  it  could  have  been 
gathered.  Defendant  told  him  that  he  authorized  Jim  Law- 
she  to  tear  down  the  old  fence,  ten  panels  at  a  time,  and  re- 
place it  with  a  new  one. 

Frank  B.  Trottie  testified  that  he  was  plaintiff's  brother ; 
that  the  crop  of  cotton  was  an  extraordinarily  good  one ;  that 
the  grass  was  not  as  high  as  the  cotton ;  that  in  the  bottom 
the  cotton  was  as  high  as  his  waist,  and  in  the  upland  nearly 
as  high;  that  he  never  told  Jim  Lawshe  to  go  ahead  and  fix 
up  the  fence,  and  that  he  would  hire  a  hand  to  help  him ; 
that  he  never  had  any  conversation  with  Jim  Lawshe  about 
fixing  up  the  fence. 

Mrs.  Phillips  testified  that  she  lived  in  two  hundred  yards 
of  the  Lawshe  garden  during  the  summer  of  1871 ;  that  if 
any  cows  got  in  said  garden  before  Jim  Lawshe  tore  down 
the  fence,  she  did  not  know  it;  that  the  crop  was  not  injiured 
until  after  the  fence  was  torn  down ;  that  she  considered  it  a 
very  good  field  of  cotton ;  that  she  was  through  it  only  once 
during  the  summer,  and  there  was  some  grass  in  it,  but  not 
much. 

Plaintiff  then  closed.  The  Court  charged  the  jury  as  fol- 
lows :  "  If  you  should  find  from  the  testimony  that  defend- 
ant rented  the  land  mentioned  in  the  declaration  to  the  plain- 
tiff, for  the  purpose  of  making  a  crop,  and  plaintiff  took  pos- 
session of  it  and  planted  the  crop,  and  that  defendant,  during 
plaintiff's  term  of  renting,  tore  down  the  fence,  or  a  part  of 
it  that  enclosed  the  crop,  and  let  cattle  in  upon  it,  and  they 
injured  it,  plaintiff  could  recover  to  the  extent  of  the  injury 
to  the  crop  sliown  by  the  proof.  If  the  fence  was  torn  down 
by  defendant's  agent,  and  by  his  command  or  with  his  assent, 
and  by  reason  thereof  the  stock  got  in  and  destroyed  the  crop, 
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or  any  part  thereof,  he  would  be  liable  to  the  extent  of  the 
damage.  If  done  by  his  agent,  but  not  by  his  command  or 
with  his  assent,  he  would  not  be  liable/' 

The  jury  returned  a  verdict  for  the  plaintiff  for  $382  50. 
The  defendant  moved  for  a  new  trial  on  the  following  ground : 
Because  the  Court  erred  in  charging  the  jury  that  "if  the 
fence  was  torn  down  by  defendant's  agent,  and  by  his  com- 
mand or  with  his  assent,  and  by  reason  thereof,  the  stock  got 
in  and  destroyed  the  crop,  or  any  part  thereof,  he  would  be 
liable  to  the  extent  of  the  damage." 

The  motion  was  overruled,  and  the  defendant  excepted. 

D.  F.  &  W.  R.  Hammond,  for  plaintiff  in  error. 

J.  T.  Pendleton;  T.  P.  Westmoreland,  for  defendant. 

McCay,  Judge. 

1.  Whilst  we  should  be  very  slow  to  apply  to  an  action  of 
trespass  those  nice  distinctions  between  trespass  vi  et  armisy 
and  trespass  on  the  case,  which  the  English  writers  maintain, 
yet  our  statute.  Revised  Code,  section  3256,  requii^es  the  plain- 
tiff, "  plainly  and  distinctly  to  set  forth  his  charge  or  de- 
mand." It  requires  a  considerable  stretch  to  say  that  this 
declaration,  charging  that  the  defendant  by  force,  broke  into 
plaintiff's  close,  and  with  his  feet  and  one  hundred  cattle, 
trampled  his  crop,  (with  the  actual  facts  as  they  appear,)  dis- 
tinctly sets  forth  the  plaintiff's  charge.  Only  in  one  view  of 
it  does  the  writ,  even  by  such  a  stretch,  do  this.  If  defen- 
dant, without  any  permission  or  consent  of  the  plaintiff,  did 
this  by  himself  or  servant,  having  thus  committed  a  trespass 
by  interfering  with  the  fence  at  all,  he  is  liable  as  a  trespasser 
for  all  the  consequences. 

2.  But  if  he  entered  by  consent  of  the  plaintiff,  to  repair 
the  fence,  he  is  only  liable  if  he  repaired  it  negligently.  The 
Judge,  in  his  charge,  wholly  ignored  the  evidence  of  Lawshe, 
that  the  plaintiff  consented,  and  furnished  the  horse,  as  well 
as  the  evidence  of  Benson,  going  to  show  that  he  was  jointly 
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interested,  and  that  he  consented.  And  the  fact  of  the  joint 
note  is  itself  some  evidence  of  Benson's  interest.  The  jury 
were  told  that  if  Lawshe,  as  the  agent  of  defendant,  by  his 
command  or  assent,  took  down  the  fence  and  the  cattle  got  in, 
the  defendant  was  liable.  This  made  the  defendant  liable, 
even  if  plaintiff  consented,  and  even  if  there  was  no  negli- 
gence. We  doubt  (if  there  was  consent)  whether  the  plaintiff 
could  recover  at  all,  under  the  charges  of  the  declaration, 
unless  the  negligence  was  of  the  grossest  character,  such  as  in 
cases  of  injuries  to  a  person,  would  make  criminal  negligence. 
We  think  there  ought  to  be  a  new  trial,  because  the  Judge, 
in  his  charge,  entirely  ignored  the  evidence  going/to  show  that 
plaintiff  consented  to  the  entry  of  Ijawshe,  and  to  the  repair 
of  the  fence ;  because,  if  he  did  this,  the  defendant  would 
only  be  liable,  if,  in  doing  this,  Lawshe  was  negligent,  and 
damage  came  from  that  negligence. 
Judo:ment  reversed. 


Taylor  Jenkins,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

1.  When  there  is  a  verdict  of  guilt  in  a  criminal  case,  and  a  motion  is 
made  for  a  new  trial,  on  the  sole  ground  that  the  verdict  is  contrary  to 
law  and  to  evidence,  and  the  motion  is  overruled,  this  Court  will  not 
inquire  into  the  sufficiency  of  the  indictment,  no  such  question  having 
been  decided  by  the  Judge. 

2.  Privately  stealing  any  goods,  etc.,  over  $60  00  in  value,  in  any  house 
or  building,  is,  by  the  Act  of  February  20, 1878,  made  a  felony.  Other 
forms  of  larceny  from  the  house  remain  misdemeanors  as  prescribed 
by  the  Act  of  1866. 

8.  When  an  indictment  charges  a  larceny  from  the  house  of  goods  over 
$60  00  in  value,  and  there  is  a  verdict  of  guilty,  and  the  evidence  jus* 
tifies  the  jury  in  thinking  the  goods  worth  over  $50  00,  the  verdict 
ought  to  stand,  notwithstanding  there  is  some  evidence  to  show  they 
were  worthless. 

4.  A  verdict  of  guilt  means  guilty  of  the  charge,  as  set  forth  in  the  in- 
dictment. 
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Criminal  law.  Larceny.  Verdict.  Before  Judge  Hopkins. 
Fulton  Superior  Court.     October  Terra,  1872. 

Taylor  Jenkins  was  placed  on  trial  for  the  offense  of  larceny 
from  the  house.  The  only  material  portion  of  the  indictment 
was  as  follows :  "  For  that  the  said  Taylor  Jenkins,  in  the 
county  aforesaid,  on  the  16th  day  of  December,  in  the  year 
1872,  with  force  and  arms,  did  enter  the  store  of  William  B. 
Cox  and  William  R.  Hill,  and  did  then  and  there  wrongfully 
and  firaudulently  steal,  take  and  carry  away  from  said  store- 
house, one  barrel  of  whiskey,  containing  forty-three  gallons, 
of  the  goods  and  chattels  of  said  Cox  &  Hill,  and  of  the 
value  of  $60  00.''  The  defendant  pleaded  not  guilty.  The 
jury  found  to  the  contrary.  A  motion  was  made  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  overruled,  and  the  defen- 
dant excepted. 

The  evidence  is  unnecessary  to  an  understanding  of  the 
decision. 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 
John  T.  Glenn,  Solicitor  General,  for  the  State. 

McCay,  Judge. 

1.  The  general  charge  against  the  defendant  is  that  he  is 
guilty  of  "  larceny  from  the  house.''  We  think  the  evidence 
justifies  the  finding  of  the  jury.  He  did  "  privately  steal  the 
goods  and  chattels  of  Messrs.  Cox  &  Hill  in  their  house." 
This,  under  the  Act  of  February  20th,  1873,  is  felony,  if  the 
goods  were  worth  over  $50  00.  They  are  alleged  to  be  worth 
$60  00  in  the  indictment.  Mr.  Cox  swears  he  had  no  whiskey 
worth  less  than  $1  26  per  gallon,  and  that  a  barrel  holds  from 
thirty-five  to  forty-five  gallons.  The  drayman  swears  that 
the  barrel  he  hauled  for  defendant  was  full.  There  was,  there- 
fore, evidence  to  justify  not  only  the  general  charge,  but  that 
the  whiskey  was  worth  $50  00.  So  that  the  verdict  of  guilty 
is  not  contrary  to  the  evidence. 
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2.  We  do  not  inquire  whether  this  is  a  good  indictment  un- 
der the  Act  of  February  20th,  1873.  It  does  not  charge 
that  the  defendant  privately  stole  in  a  house.  There  was  no 
decision  by  the  Judge  on  the  validity  of  the  indictment.  No 
point  seems  to  have  been  made  on  it.  Perhaps  a  motion  in 
arrest  of  judgment  may  yet  be  made,  or  error  be  assigned  in 
the  sentence,  after  this  judgment  of  affirmance  is  put  on  the 
minutes  of  the  Superior  Court. 

3.  There  is,  without  doubt,  some  confusion  in  the  law  as  it 
now  stands  on  the  subject  of  larceny  from  the  house.  The 
Penal  Code  of  1833  defined  larceny  from  the  house  as  does 
the  present  Code,  thus :  "Theft  or  larceny  from  the-  house  is 
the  breaking  or  entering  any  house  with  an  intent  to  steal ;  or, 
aft^r  breaking  or  entering  said  house,"  etc  :  Cobb's  Digest, 
page  794,  section  xxvi,  of  the  Code. 

Section  xxvn.  punishes  as  a  felony,  by  imprisonment  for 
not  less  than  two  nor  more  than  five  years,  the  offense  of  pri- 
vately stealing  from  or  in  any  house. 

Section  xxviii.  punishes  entering  a  dwelling  houses  store, 
shop,  warehouse,  or  other  house  or  building,  with  intent  to 
steal,  but  foiling,  by  detection  or  prevention,  with  imprison- 
ment from  one  to  three  years. 

Section  xxix.  punishes  breaking  the  house,  with  intent  to 
steal,  and  failing,  from  detection  or  prevention,  etc.,  one  to 
three  years ;  but  makes  putting  the  inmates  in /ear  an  aggra- 
vation, and  in  such  case,  enlarges  the  penalty  to  from  two  to 
five  years. 

Section  xxx.  punishes  breaking  and  entering  any  house — 
not  a  dwelling  house — (which  was  burglary,)  with  intent  to 
steal,  but  foiling,  from  detection,  etc.,  by  imprisonment  from 
two  to  four  years ;  and  also  punishes  breaking  and  entering 
any  house  (not  a  dwelling  house)  and  stealing,  with  impris- 
onment from  three  to  five  years — making  violence,  threat  or 
menace,  alarm,  or  putting  in  fear,  an  aggravation,  so  as  that 
the  penalty  is  not  less  than  four  years. 

Plainly  here  are  several  grades  of  the  offense  of  larceny 
from  the  house.     1st.  ^^  Privately"  stealing  from  any  house — 
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that  is,  without  threat,  menace,  force,  alarm,  etc.  2d.  Enter^ 
ing  any  house  with  intent  to  steal  and  being  detected.  3d. 
Breaking  into  any  house  with  intent  to  steal,  and  being  de- 
tected— aggravated  by  menaces,  etc.  4th.  Breaking  and  en- 
tering any  house  {except  a  dwelling  house)  with  intent  to  steal, 
and  being  detected,  etc.  5th.  Breaking  and  entering  any 
house  (except  a  dwelling  house)  and  stealing,  which  may  be 
aggravated  by  menaces  and  alarm.  6th.  Entering  and  steal- 
ing from  a  hut,  booth,  tent,  or  temporary  building. 

The  Act  of  1866  reduced  all  these  grades  of  "  larceny  from 
the  house  '^  to  misdemeanors.  The  Act  of  February  20th, 
1873,  raises  the  first  and  lowest  grade,  ''privately  stealing" 
in  any  house,  to  a  felony,  but  says  nothing  of  the  other  grades — 
where  there  is  a  breaking,  or  where  there  is  force,  menace  and 
alarm — where  it  is  not  "  private."  We  may  add  that  these 
provisions  of  the  Code  of  1834  are  carried,  word  for  word, 
into  the  Code  of  1863,  and  into  Irwin's  Code,  except  that  in 
Irwin's  Code,  section  4351,  there  is,  in  the  second  clause,  a 
derical  error  or  misprint  of  or  for  and.  We  do  not  think 
this  misprint  changes  the  law.  The  Convention  of  1868 
adopted  the  laws,  and  only  recognized  Irwin's  Code  as  an  em- 
bodiment of  them,  and  did  not  make  a  printer's  mistake  or  a 
copyist's  error  the  law  of  the  land.  We  think  the  Act  of 
February  20th,  1873,  making  "privately  stealing"  in  any 
house,  a  felony,  does  not  a^ct  the  other  grades  of  this  offense. 
True,  it  seems  absurd  to  say  that  one  grade  should  be  raised 
and  not  the  others,  but  it  is  not  for  the  Courts  to  make  law, 
however  reasonable  it  may  be.  We  hope  the  L^islature  may, 
at  its  next  session,  correct  this  anomaly,  as  well  as  some  others 
which  have  come  from  the  sweeping  reduction  of  felonies  to 
misdemeanors  by  the  Act  of  1866. 

4.  We  think  this  defendant  guilty  of  "  privately  stealing" 
Id  a  house  from  the  evidence,  and  think  it  was  not  error  in 
the  Court  to  refuse  a  new  trial  on  the  grounds  taken.  Whether 
tiiis  is  a  good  indictment  we  do  not  decide,  as  no  demurrer  or 
motion  in  arrest  has  been  made. 

Judgment  affirmed. 
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l~-^j     James  M.  Gray,  executor,  plaintiff  in  error,  vs.  Samuel  M . 
l«ii9  786  Hodge  d  al.,  defendants  in  error. 

1.  When  a  suit  was  brought,  May  27th,  1871,  on  a  promissory  note,  due 
before  the  Ist  of  June,  1865,  and  the  defendants  pleaded  the  limitation 
Act  of  March  16,  1869;  and  the  plaintiff  replied  that  he  had  brought 
suit  before  the  1st  of  January,  1870,  but  said  suit  was  dismissed  by  the 
Court,  as  appears  by  the  minutes,  thiis :  *'  Dismissed  for  want  of  juris- 
diction," and  that  the  present  suit  was  within  six  months  after  the 
dismissal  in  January,  1871 : 

Held,  That  even  if  that  section  of  the  Code,  allowing  suits  to  be  brought 
within  six  months  after  dismissal,  applies  to  the  Act  of  18G9,  yet,  as 
the  first  suit  was  dismissed  for  "  want  of  jurisdiction,'*  the  plaintiff  is 
estopped  from  saying  said  first  suit  was  properly  brought,  or  was,  in 
fact,  a  pending  suit,  as  the  Court  had  no  jurisdiction  of  it. 

2.  The  order  of  dismissal  cannot  be  explained  by  parol,  so  as  to  show 
that  the  reason  given  forthe  want  of  jurisdiction  was  a  wrong  reason, 

-  and  that  in  truth  the  Court  did  have  jurisdiction,  and  that  the  suit  was 
therefore  duly  brought. 

Statute  of  limitations.  Judgment.  Evidence.  Before  Judge 
Bartlbtt.     Jones  Superior  Court.     April  Term,  1873. 

On  May  25th,  1871,  suit  was  commenced  by  James  M, 
Gray,  as  executor  upon  the  estate  of  Nancy  T.  Parrish,  de- 
ceased, against  Samuel  M.  Hodge,  Henry  Christian,  and  Ben- 
jamin T.  Finney,  on  a  note  made  by  said  defendants  on  De- 
cember 2d,  1873,  whereby  they  promised  to  pay  to  the  plain- 
tiflf,  on  the  Ist  of  December,  1864,  $1,000  00.  The  defendants 
moved  to  dismiss  the  action  upon  the  ground  that  it  was 
barred  by  the  statute  of  limitations. 

It  was  admitted  that  suit  was  commenced  by  the  plaintiff 
against  the  defendants  on  December  20th,  1869,  returnable  to 
the  April  term,  1870,  of  the  Court ;  that  at  the  October 
adjourned  term,  1870,  said  suit  was  dismissed  by  the  Court 
for  want  of  jurisiliction,  the  consideration  of  the  note  sued  on 
being  a  slave ;  that  within  six  months  of  said  dismissal  suit 
was  renewed  on  the  same  note,  which  last  action  is  sought  to 
be  dismissed. 

The  Court  sustained  the  motion,  reciting  in  its  judgment 
that  the  first  dismissal  was  ^*  for  the  want  of  jurisdiction.'' 
To  this  decision  the  plaintiff  excepted. 
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Blotjnt  &  Hardeman,  for  plaintiff  in  error. 
W.  A.  Lofton,  for  defendants. 
McCay,  Judge. 

1.  Whether  that  section  of  the  Code  permitting  a  plaintiff 
who  has  sued  before  the  statutory  bar  has  attached,  and  whose 
suit  has  been  dismissed,  to  sue  again  within  six  months  from 
the  dismissal,  be  of  force  as  a  qualification  of  the  limitation 
Act  of  March,  1869,  or  not,  this  action  is  barred.  The  plain- 
tiff shows,  by  his  own  evidence,  to-wit:  by  the  judgment  of 
dismissal,  that  he  did  not  bring  any  suit  before  the  1st  Janu- 
ary, 1870,  in  a  Court  having  jurisdiction.  A  suit  in  a  Court 
having  no  jurisdiction  is  no  suit  at  all;  it  is  simply  a  nullity. 

2,  What  was  the  ground  of  the  want  of  jurisdiction  does 
not  appear.  The  judgment,  not  excepted  to  at  the  time,  is 
conclusive  that  the  Court  had  no  jurisdiction.  It  is  not  com- 
petent now  to  open  that  judgment,  either  to  show  that  it  was 
based  on  bad  law  or  untrue  facts.  The  judgment  does  not 
even  come  within  that  class  of  judgments  which  the  Chief 
Justice  of  this  Court,  in  his  dissenting  opinion,  in  Tison  vs. 
McAfee^  refers  to,  to-wit:  judgments,  on  their  face^  beyond 
the  power,  and  therefore  the  jurisdiction  of  the  Court.  It  is 
simply  "for  want  of  jurisdiction.''  To  permit  the  party  af- 
fected by  it  to  show  now,  by  parol,  that  the  reason  of  the 
Judge  for  so  adjudging  was  that  the  debt  sued  on  was  a  negro 
debt,  would  be  to  permit  a  judgment,  not  void  on  its  face,  to 
be  attacked  by  parol,  and  without  any  charge  of  fraud,  a 
practice  which,  however  it  might,  in  this  particular  case,  ad- 
vance the  cause  of  legal  right,  would  be  subversive  of  the 
fundamental  principles  of  the  law,  and  against  the  soundest 
public  policy. 

Judgment  affirmed. 
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Theodore  Ewing  et  ux,  administrator  and  administratrix, 
plaintiffs  in  error,  vs.  Raphael.  J.  Moses,  Jr.,  administra- 
tor, defendant  in  error. 

1.  An  administrator,  with  temporary  letters,  granted  by  the  Ordinary, 
may  institute  suit  for  the  purpose  of  collecting  the  effects  of  the  de- 
ceased, and  if  permanent  letters  are  granted  pending  the  action,  the 
general  administrator  thus  appointed  may  be  made  a  party  to  the  action. 

2.  Whatever  may  be  the  remedies  that  have  been  provided  by  statute 
against  administrators  and  their  securities,  the  concurrent  jurisdiction 
of  equity  over  the  settlement  of  accounta  of  administrators  is  specially 
retained  by  section  2600  of  the  new  Code. 

Administrators  and  executors.  Parties.  Equity.  Before 
Judge  Babtlett.  Muscogee  Superior  Court  May  Term, 
1873. 

Raphael  J.  Moses,  Jr.,  as  temporary  administrator  of  George 
Anderson,  filed  his  bill  against  Theodore  Ewing  and  his  wife, 
Elizabeth  Ewing,  as  administrator  and  administratrix  of 
William  Matheson,  deceased,  administrator,  de  bonis  non,  of 
George  Smith,  deceased,  for  an  account  and  settlement.  Pend- 
ing the  litigation,  Moses  was  appointed  and  qualified  as  ad- 
ministrator, with  full  letters.  He  then  moved  to  be  made  a 
party  complainant  in  place  of  said  temporary  administrator. 
The  defendants  objected,  at  the  same  time  moving  to  dismiss 
the  bill  on  account  of  the  want  of  authority  in  the  complain- 
ant, as  temporary  administrator,  to  institute  such  proceedings. 
The  Court  overruled  the  motion  to  dismiss,  and  allowed  the 
proposed  amendment.  To  which  ruling  the  defendants  ex- 
cepted. 

Peabody  &  Brannon,  for  plaintifis  in  error. 

Henry  L.  Benning  ;  R.  J.  Moses,  for  defendant 

McCay,  Judge. 

1.  Under  our  law  a  temporary  administrator  is  appointed 
by  the  Ordinary,  to  hold,  not  simply  to  the  next  term  of  the 
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Court,  but  until  permanent  letters  are  granted.  He  gives 
bond  for  the  faithful  performance  of  his  trust,  and  may,  at 
the  discretion  of  the  Ordinary,  even  sell  personal  perishable 
jHToperty :  Code  of  1873,  sections  2487,  2488,  2554.  It  often 
happens  that  the  estate  remains  in  his  hands  for  years,  and  it 
would  be  a  great  evil  if  it  were  not  his  right  as  well  as  his 
duty  to  bring  a  suit,  if  necessary,  to  collect  and  take  care  of 
the  assets.  Our  present  law,  providing  that  the  temporary 
letters  shall  hold  until  permanent  letters  are  granted,  assimi- 
lates the  office  to  the  limited  administrations  in  England.  An 
administrator  pendente  lite,  might,  even  in  England,  sue :  1 
Williams  on  Executors,  411.  There  might,  perhaps,  be  some 
objections  to  a  suit  by  an  administrator  appointed  in  vacation, 
to  hold  only  until  term  time.  But  a  general  appointment 
pendente  lite,  is  of  a  more  permanent  character,  and  carries 
with  it,  even  in  England,  the  right  to  sue. 

2.  In  the  great  extension  made  by  our  Legislature  of  the 
jurisdiction  of  Courts  of  law  over  matters  cognizable  formerly 
only  in  a  Court  of  equity,  it  is  often  very  difficult  to  determ- 
ine whether  a  particular  matter,  formerly  perhaps  of  exclu- 
sive equity  jurisdiction,  has  not  become,  by  the  new  law,  solely 
of  legal  cognizance.  By  our  law  now,  any  subject  may  be 
brought  before  a  Court  of  law  for  adjudication,  and  such 
Court  is  authorized  to  do  almost  anything  a  Court  of  chan- 
cery might  do,  and  the  reply  to  a  bill,  that  there  is  an  ade- 
quate remedy  at  law,  may  be  made  with  some  show  of  truth, 
in  almost  any  case,  and  yet  it  is  clear  tliat  it  is  the  legisla- 
tive will  that  a  Court  of  equity,  with  very  large  jurisdiction, 
shall  form  part  of  our*  system  of  Courts.  Perhaps  the  true 
line  of  distinction  is  that  where  a  definite,  specific  remedy  is 
given  at  law,  as  a  writ  of  partition  or  garnishment,  or  peti- 
tion to  foreclose  a  mortgage,  or  assert  a  lien,  the  jurisdiction 
of  equity  is  ousted,  unless  there  be  some  peculiar  complica- 
tion; but  when  the  matter,  formerly  of  equity  jurisdiction,  has 
become  cognizable  at  law  only  by  virtue  of  the  general  pro- 
vision permitting  parties  to  seek  remedies  at  law  at  their  op- 
tion, the  jurisdiction  of  equity  remains  if  the  party  sees  fit  ta 
Vol.  I-  18. 
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go  there.  We  do  not,  however,  lay  down  this  as  the  settled 
rule,  though  I  am  myself  strongly  inclined  to  the  opinion 
that  it  is  the  proper  one.  Legislation  is  very  desirable  upon 
this  subject.  The  Greneral  Assembly  has  opened  the  door  very 
widely  for  equitable  relief  at  law,  and  whilst  the  rule  still 
exists  that  a  Court  of  equity  has  no  juris<liction  if  there  be 
an  adequate  remedy  at  law,  there  must  necessarily  be  em- 
barrassment in  applying  the  rule.  As  to  the  particular  case 
before  us,  the  power  of  a  Court  of  equity  to  hear  and  deter- 
mine it  would,  by  the  old  law,  be  very  clear.  It  is  a  demand 
upon  a  trustee  for  an  account;  a  demand  upon  an  administra- 
tor for  a  settlement.  True,  the  parties  at  interest  may  sue  at 
law;  one  heir  at  law,  or  distributee,  or  creditor  may  bring  an 
action.  The  executor,  administrator  or  guardian  may  be 
compelled  to  account  before  the  Ordinary.  But,  by  section 
2600,  (Code,  1873,)  a  Court  of  equity  is  distinctly,  and  in  terms, 
declared  to  have  jurisdiction  over  the  settlement  of  accounts 
of  administrators.  The  settlement  of  the  account  is  the  prime 
element  of  the  present  suit.  It  depends  upon  that  whether 
any  of  these  parties  are  liable,  and  we  think  a  Court  of  equity 
having  jurisdiction  for  that  purpose  may  go  on  and  give  full 
relief  in  the  premises. 
Judgment  affirmed. 


60    266|      Alfred  Prescott,  plaintiff  in  error, vs.  Martin  G.  Ben- 


nett et  al.,  defendants  in  error. 

(This  case  was  argued  during  the  January  Term,  1873,  and  decision  reserved.) 

.  At  the  December  term.  1866,  of  Clay  Superior  Court,  the  plaintiff  ob- 
tained a  judgment  against  the  defendants.  At  the  September  term, 
1869,  the  Court  '^  ordered  that  the  same  be  set  aside  and  forever  an- 
nulled and  made  void,**  upon  the  ground  that  it  appeared  that  the 
consideration  upon  which  it  was  founded  **  was  a  note  given  for 
slaves.**  At  the  September  term,  1872,  the  plaintiff  moved  to  set 
aside  the  last  order.    The  motion  should  have  been  sustained. 
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2.  The  judgment  rendered  at  the  September  term,  1869,  vacating  the 
judgment  of  1866,  on  the  ground  that  it  was  founded  on  a  note  given 
for  slaves,  was  a  mere  usurpation  of  power  by  the  Court  without  any 
authority  of  law,  and  may  be  declared  a  nullity  collaterally,  without 
any  direct  proceedings  to  revise  it. 

8.  It  is, quite  apparent  from  the  several  provisions  of  the  Code  in  rela- 
tion to  setting  aside  judgments,  that  parties  would  not  be  without  a 
remedy,  although  they  might  not  have  excepted  to  the  same  within 
thirty  days  after  their  rendition. 

McGay,  Judge,  dissented. 

Constitutional  law.  Jurisdiction.  Slave  debt.  Judg- 
ments. Bill  of  exceptions.  Before  Judge  Harrell.  Clay 
Superior  Court.     September  Term,  1872. 

For  the  &cts  of  this  case,  see  the  opinions. 

John  T.  Clarke;  John  C.  Wells,  for  plaintiff  in  error. 

TuRNiPSEED  &  McLendon  ;  Hood  &  Kiddoo,  for  de- 
fendants. 

Warner,  Chief  Justice. 

At  the  December  term,  1866,  of  Clay  Superior  Court,  the 
plaintiff  obtained  a  judgment  against  the  defendants  for  the 
sum  of  $4,019  79,  principal,  and  $1,861  15,  interest.     At  the 
September  term  of  said  Superior  Court,  in  1869,  the  Court 
passed  the  following  order,  after  stating  the  names  of  the  par- 
ties and  reciting  the  judgment  obtained  at  December  torn!, 
1866 :     "  It  appearing  to  the  Court  that  the  consideration 
upon  which  the  above  judgment  was  founded  was  a  note  given 
for  slaves,  it  is  ordered  that  the  same  be  set  aside  and  forever 
annulled  and  made  void."     At  the  September  term  of  the 
same  Court,  in  1872,  the  plaintiff  made  a  motion  to  set  aside 
and  vacate  the  order  and  judgment  made  at  the  September 
term,  1869,  setting  aside  and  annulling  the  judgment  obtained 
at  the  December  term,  1866,  on  the  ground  that  the  Court 
had  no  jurisdiction  to  render  such  vacating  judgment,  and 
because  said  judgment  shows  upon  its  face,  that  it  was  ren- 
dered on  a  ground  wholly  unknown  to  the  law  as  a  cause  for 
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vacating  said  judgment,  which  latter  motion  the  Court  over- 
ruled, and  the  plaintiff  excepted.  The  judgment  rendered 
by  the  Court,  at  September  term,  1869,  setting  aside  and  an- 
nulling the  judgment  of  1866,  on  the  ground  that  it  was 
founded  on  a  note  given  for  slaves,  was  a  mere  usurpation  of 
power  by  the  Court,  without  any  authority  of  law  to  award 
such  a  judgment  for  that  cause,  and  may  be  declared  a  nul- 
lify collaterally  under  the  provisions  of  the  Code  without  any 
direct  proceeding  to  reverse  it,  for  the  reasons  stated  in  the 
case  of  TisoUy  administrator,  etc.,  vs.  McAffee,  el  aL  The 
principles  of  law  applicable  to  the  judgment  of  dismissal  in 
that  case  are  also  applicable  to  the  judgment  of  1869  in  this 
case,  and  should  control  it  The  judgment  of  1869  has  no 
foundation  for  its  support  by  any  law  of  the  land  for  the 
cause  for  which  it  was  rendered,  as  is  a})parent  on  the  face 
thereof,  and  cannot  stand  any  more  than  a  house  could  stand 
without  any  foundation  for  its  support.  It  is  quite  apparent 
from  the  several  provisions  of  the  Code  in  relation  to  setting 
aside  judgments,  that  parties  should  not  be  without  a  remedy, 
although  they  might  not  have  exceptai  to  the  same  within 
thirty  days  after  the  same  were  rendered.  If  that  had  been 
intended  as  the  ordy  remedy  for  parties  to  have  got  rid  of 
judgments  for  any  of  the  causes  specified  therein,  the  provis- 
ions of  the  Code  would  not  have  been  enacted.  I  know  of 
no  principle  of  the  common  law,  or  of  any  municipal  law,  or 
fboral  law,  or  any  other  law  which  would  have  authorized 
the  Court  below  to  deprive  the  plaintiff  of  his  vested  right 
to  recover  the  amount  of  his  judgment  obtained  in  1866,  for 
the  cause  apparent  on  the  face  of  the  judgment  of  1869,  and 
to  give  the  same  to  the  defendants,  unless  it  is  that  old  prim- 
itive law,  the  simple  plan  recognized  by  Rob  Roy  when  he 
plundered  on  the  Scottish  border,  to-wit :  "  That  they  should 
take  who  have  the  power.''  "And  they  should  keep  who 
can." 
Let  the  judgment  of  the  Court  below  be  reversed. 
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Trippe,  Judge,  concurring. 

At  the  December  term,  1866,  of  Clay  Superior  Court, 
plaintiffs  in  error  obtained  judgment  against  defendants  in 
error,  on  which  execution  was  issued  on  the  4th  day  of  March, 
1867.  On  the  15th  of  July,  1869,  defendants  served  plain- 
tiflf's  attorney  with  a  written  notice,  of  which  the  following  is 
a  copy: 

"GEORGIA— Clay  County. 

"  To  Alfred  Prescott :  You  are  hereby  notified  that  we  will 
apply  at  the  next  Superior  Court,  to  be  held  in  and  for  said 
county  of  Clay,  on  the  fourth  Monday  in  September  next,  to 
have  the  judgment,  upon  which  the  above  fi^fa.  is  founded, 
set  aside  and  forever  made  void,  because  the  consideration  of 
the  debt  was  slaves.'' 

This  notice  was  signed  by  defendants,  by  their  attorneys, 
etc.,  and  in  the  caption  thereof  had  a  statement  of  the  fi,fa. 
At  the  September  terra,  1869,  the  Court,  upon  said  applica- 
tion, and  without  any  answer  thereto  being  made  by  plaintiflS, 
80  far  as  appears  in  the  record,  passed  the  following  order: 

"  It  appearing  to  the  Court  that  the  consideration  upon 
which  the  above  judgment  was  founded,  was  a  note  given  for 
slaves,  it  is  ordered  that  the  same  be  set  aside  and  forever  an- 
nulled and  made  void.''  ' 

Notwithstanding  this  order  or  judgment,  plaintiflfe,  on  the 
25th  of  June,  1872,  had  the  Ji.  fa.  levied  on  the  property  of 
defendants,  and  defendants  filed  an  affidavit  of  illegality,  set- 
ting up,  amongst  other  grounds,  the  order  of  the  Court  above 
given.  This  affidavit  was  heard  at  the  September  term,  1872, 
and  the  Court  adjudged  that  all  the  other  grounds  taken 
therein  be  overruled,  and  that  the  one  setting  up  the  previous 
order,  declaring  plaintiff's  judgment  null  and  void,  be  sus- 
tained, "the  Court  holding  that  the  judgment  vacating  the 
judgment  of  the  plaintiff  is  valid.''  On  the  same  day  said 
hearing  was  had,  plaintiffi  having  given  notice  to  defendants, 
filed  a  motion  in  writing  to  set  aside  the  judgment  granted  at 
the  September  term,  1869,  on  the  grounds:    1st,  That  the 
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Court  had  no  jurisdiction  to  render  such  vacating  judgment. 
2d.  That  said  judgment  shows  on  its  face  that  it  was  ren- 
dered on  a  ground  wholly  unknown  to  the  law  as  a  cause  for 
vacating  a  judgment.  Upon  the  hearing  of  this  application^ 
which  was  had  the  day  it  was  filed,  and  within  three  years 
from  the  time  the  judgment  sought  to  beset  aside  was  granted, 
the  Court  overruled  the  same.  Plaintiffs  excepted  to  the  rul- 
ings in  the  case  of  the  aflSdavit  of  illegality,  and  in  the  motion 
to  set  aside,  and  one  bill  of  exceptions  brings  both  decisions 
to  this  Court.  The  same  principles  apply  to  the  consideration 
of  each  decision,  and  it  is  only  necessary  to  notice  them,  as  to 
one  of  said  rulings,  the  decision  refusing  the  motion  to  set 
aside.  If  that  judgment  be  affirmed,  then  both  must  stand; 
if  it  be  reversed  both  must  necessarily  fall.  Two  questions 
are  presented : 

Ist.  Was  the  order  of  the  Court  passed  in  September,  1869, 
forever  annulling,  setting  aside,  and  making  void  the  judg- 
ment of  the  plaintiffs,  rendered  in  December,  1866,  because 
the  consideration  of  the  debt  was  slaves,  a  "legal  judgment'' 
within  the  meaning  of  that  term,  as  used  in  the  Code? 

2d.  If  it  was  not  a  "a  legal  judgment,"  did  plaintiff  lose 
his  right,  by  lapse  of  time,  or  rather  the  statute  of  limitations, 
to  a  motion  to  set  it  aside  ? 

Section  3529  of  the  Code  says:  "When  a  judgment  has 
been  rendered  either  party  may  move  in  arrest  thereof,  or  to 
set  it  aside  for  any  defect  not  amendable,  which  appears  on 
the  face  of  the  record  or  the  pleadings." 

The  latter  clause  of  section  3530  declares,  "  The  motion  in 
arrest  of  judgment  must  be  made  during  the  term  at  which 
such  judgment  was  obtained,  while  a  motion  to  set  aside  may 
be  made  at  any  time  within  the  statute  of  limitations." 

Section  3531  says:  "If  the  pleadings  are  so  defective  that 
no  legal  judgment  can  be  rendered,  the  judgment  will  be  ar- 
rested or  set  aside." 

Section  3532  provides  that  "a  judgment  cannot  be  arrested 
or  set  aside  for  any  defect  in  the  pleadings  or  record,  that  is 
aided  by  verdict,  or  amendable  as  maUer  of  form" 
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Was,  then,  the  order  of  September,  1869,  a  "legal  judg- 
ment," or  rather,  were  the  pleadings  and  record  on  which  that 
ju<1gment  is  founded  "  so  defective  that  no  legal  judgment 
could  be  rendered  thereon." 

The  terms,  "  no  legal  judgment,"  used  in  the  Code,  evi- 
dently means  something  different  from  a  judgment  which  is 
void.  For  the  right  to  move  to  set  aside  a  judgment  obtained 
on  pleadings  so  defective  that  "no  legal  judgment"  can  be 
rendered,  is  limited  to  a  period  "  within  the  statute  of  limita- 
tions." What  that  period  may  be  is  not  expressly  stated,  but 
the  time  is  limited.  In  the  case  of  a  void  judgment,  "  void 
for  any  cause,  it  is  a  mere  nullity,  and  may  be  so  held  in  any 
Court  when  it  becomes  material  to  the  interest  of  the  parties 
to  consider  it :"  Code,  section  3536.  The  right  to  attack  a 
"  void  judgment"  is  never  lost.  No  lapse  of  time  estops  it  i 
no  statute  of  limitation  bars  it.  This  is  the  rule  at  common 
law,  and  the  Code  recognizes  it.  The  right  to  attack  a  judg- 
ment because  it  is  obtained  on  pleadings  so  defective,  that 
they  can  support  "  no  legal  judgment,"  is  expressly,  by  the 
Code,  restricted  to  a  time  "  within  the  statute  of  limitations." 

Whether,  then,  such  a  judgment  be  called  "voidable,"  or, 
in  the  words  of  the  Code,  "  no  legal  judgment,"  it  is  clear 
and  positive  that  by  the  provisions  of  the  Code,  a  judgment 
thus  rendered,  though  it  may  not  be  a  void  judgment,  may 
be  either  arrested  during  the  term  at  which  it  was  obtained  or 
set  aside  at  some  subsequent  term,  provided  the  movant  is 
"within  the  statutes  of  limitation." 

It  may  be  further  said,  that  by  the  two  sections  of  the  Code 
quoted,  it  appears  that  what  would  be  good  in  arrest  of  judg- 
ment, would  sustain  a  motion  to  set  aside.  The  words  are,  if 
the  pleadings  are  so  defective  that  no  legal  judgment  can  be 
rendered,  the  judgment  will  be  arrested  or  set  aside — ^arrested 
if  the  motion  be  made  during  the  term  at  which  it  was  ob- 
tained, or  set  aside  if  the  motion,  when  made,  be  not  barred 
by  the  statute  of  limitations.  It  may  be  asked  why  is  the 
motion  to  arrest  restricted  to  the  term,  and  a  motion  to  set 
aside  allowed  afterwards,  when  both  are  grantable  on  the  same 
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grounds.  I  will  only  reply  to  this  by  saying  that  it  is  more 
correct  to  call  it  an  arrest  of  judgment,  when  it  is  made  during 
the  term,  for  then  the  judgment  may  not  have  been  rendered, 
or  if  rendered,  it  is  still  during  that  term,  within  the  breast 
of  the  Court,  in  fieri;  whereas,  after  the  term  has  ended,  the 
judgment  is  complete,  and  before  the  ensuing  term,  might 
probably  be  enforced,  and  by  the  terras  of  the  process  issued 
thereon,  generally,  is  to  be  enforced  within  that  time.  After 
all  this  occurs,  a  motion  to  set  it  aside  is,  in  every  sense,  the 
proper  mode,  and  is  properly  so  called. 

The  point  in  this  is  to  show  the  resemblance  between  a  mo- 
tion in  arrest  and  a  motion  to  set  aside,  as  recognized  in  the 
sections  of  the  Code  quoted.  It  is  true,  that  a  motion  enti- 
tled a  motion  to  set  aside,  is  sometimes  made  for  matters  ex- 
trinsic the  pleadings  or  record.  In  such  cases,  they  are  prac- 
tically more  to  be  likened  unto  motions  for  new  trials,  and 
substantially  are  the  same  in  form  and  effect. 

The  first  question,  then,  may  be  put  in  two  forms :  Was  the 
judgment  granted  in  September,  1869,  a  judgment  founded 
on  pleadings,  or  a  record  so  defective  that  a  motion  in  arrest 
thereof  could  have  been  made  and  sustained  at  that  term;  or, 
generally,  was  it  founded  on  pleadings  so  defective  that  no 
legal  judgment  could  have  been  rendered  ?  No  one  can  deny 
that  the  pleadings  and  record  showed  no  ground  for  any  mo- 
tion ;  no  right  to  what  it  asked ;  no  cause  of  action  ;  nothing 
on  which  to  rest  a  judgment.  The  motion  prayed  the  Court 
to  vacate  a  valid  legal  judgment,  because  the  consideration  of 
the  debt  was  slaves.  It  might  as  well  have  been,  so  far  as  it 
furnished  a  ground  for  the  judgment  invoked,  because  the 
consideration  was  land  or  bank  bills ;  or,  because-  it  was  not 
gold  or  silver,  or  simply  because  the  defendants  did  not  wish 
to  pay  the  debt.  Such  a  cause  shown  in  any  declaration, 
petition,  motion,  or  other  pleadings,  furnishes  nothing  to  sup- 
port any  judgment.  It  would  be  a  case  where  the  pleadings 
would  be  so  defective  that  no  legal  judgment  could  be  ren- 
dered. If  a  verdict  had  been  obtained  in  such  a  case,  surely 
there  would  be  a  ground  for  a  motion  in  arrest  of  judgment, 
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if  made  daring  the  term.  If  a  motion  in  arrest  could  be 
Bustaiued  because  no  legal  judgment  could  be  rendered,  why, 
then,  if  the  judgment  had  been  rendered,  would  not  a  mo- 
tion to  set  it  aside  be  sustained  on  the  same  ground  ?  The 
Code,  in  plain  terms,  grants  the  right  to  such  a  motion. 

At  common  law  the  rule  is,  and  so  it  is  under  the  provis- 
ions of  the  Code :  '*  When  anything  is  omitted  in  the  declara- 
tion, though  it  be  matter  of  substance,  if  it  be  such  as  that^ 
without  proving  it  at  the  trial,  the  plaintiff  could  not  have 
had  a  verdict,  and  there  be  a  verdict  for  the  plaintiff^,  such 
omission  shall  not  arrest  the  judgment:"  2  Tidd's  Practice, 
919.  "This  rule,  however,"  says  the  same  authority,  **is  to 
be  understood  with  some  limitation ;  for  when  the  plaintiff 
has  stated  his  title  or  ground  of  action  definitely,  or  inaccu- 
rately, (because  to  entitle  him  to  recover  all  circumstances 
necessary  in  form  or  substance  to  complete  the  title  so  imper- 
fectly stated,  must  be  proved  at  the  trial)  it  is  a  fair  presump- 
tion, after  a  verdict,  that  they  were  proved ;  but  that  when 
the  plaintiff  totally  omits  to  state  a  title  or  cause  of  action,  it 
need  not  be  proved  at  the  trial,  and  therefore  there  is  no  room 
for  presumption.  And  hence  it  is  a  general  rule  that  a  verdict 
will  aid  a  title  defectively  9et  out,  but  not  a  defective  titley  or,  in 
other  words,  nothing  is  to  be  presumed  after  a  verdict  but 
what  is  expressly  stated  in  the  declaration,  or  necessarily  im- 
plied from  the  facts  which  are  stated :"  Ibid.,  919. 

In  the  case  at  bar  there  is  not  simply  a  defective  ground  or 
c^use,  but  there  is  no  cause,  no  ground.  The  application 
gives  a  reason  why  the  movant  asks  the  judgment.  But  it  is 
a  reason  that  no  authority,  no  enactment,  statutory  or  organic, 
could  make  or  convert  into  a  ground  on  which  a  legal  judg- 
ment could  be  rendered  or  be  made  to  support  a  judgment. 
If  neither  the  Legislature  nor  the  people,  in  convention  as- 
sembled, could  make  such  a  reason,  so  to  call  it,  a  ground  or 
cause  on  which  the  Court  could  render  a  legal  judgment,  is 
not  such  a  judgment,  if  rendered  without  this  or  any  author- 
ity, obtained  on  pleadings  so  defective  that  no  legal  judgment 
could  be  rendered  thereon.    If  the  provisions  in  the  Consti- 
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tution  of  1868,  under  which  it  is  takeu  for  granted  this  judg- 
ment was  rendered,  were  valid  and  operative,  it  forbade  this 
very  judgment,  and  denied  jurisdiction  to  the  Court  to  ren- 
der it.  Under  that  provision  it  would  have  been  void — a  nul- 
lity :  40  Georgiay  341.  That  provision  of  the  Constitution  has 
been  declared  void  itself — and  there  is  no  law  that  can  make 
the  cause  of  action  or  ground  given  in  the  application  such 
as  to  save  the  pleadings  from  being  so  defective  that  no  legal 
judgment  could  be  rendered. 

I  do  not  consider  the  judgment  which  is  sought  to  be  set 
aside  a  mere  erroneous  judgment,  or  that  it  is  now  asked  to 
be  set  aside  for  a  mere  error  of  law  supposed  to  have  been 
committed  by  the  Court  in  rendering  it  The  rule  in  such 
cases  is  well  known  and  is  fully  recognized.  Such  errors  or 
erroneous  judgments,  supposed  to  exist  in  the  decision  of  a 
Court  at  a  previous  term,  are  not  a  sufficient  justification  for 
revising  and  annulling  them  at  a  subsequent  term  in  a  sum- 
mary way,  on  motion:  6  How.  R.,  38 ;  13  Peters,  511;  4 
Cranch,  241.  Such  is  the  uniform  rule  of  both  American 
and  English  decisions.  But  this  case  goes  far  beyond  the  line 
set  up  by  these  authorities.  The  judgment  rendered  in  Sep- 
tember, 1869,  was  more  than  an  erroneous  judgment — a  mere 
error  of  law.  It  was  founded  on  that  on  which  no  legal 
judgment  could  be  rendered.  It  may  have  the  face  of  brass, 
but  its  feet  are  of  clay.  Nay,  more;  its  face  shows  the  same 
element  that  constitutes  the  weakness  of  its  foundation. 

If  a  suit  be  brought  on  a  parol  contract  which  the  statute 
of  frauds  require  to  be  in  writing,  and  nothing  is  allied  to 
be  in  writing,  and  nothing  is  alleged  to  bring  it  within  any 
of  the  exceptions,  the  plaintiflF  obtains  a  verdict  it  will  be 
presumed  that  the  facts  necessary  to  take  it  out  of  the  statute 
were  proven,  and  the  judgment  will  be  sustained.  Such  de- 
fects are  aided  by  verdict.  But  if  the  pleading  show  the  al- 
leged cause  of  action  is  illegal,  or  for  something  legally  crim- 
inal, no  legal  judgment  can  be  rendered,  or  it  can  be  arrested 
if  moved  against  during  the  term  at  which  it  is  rendered,  or 
under  the  Code  can  be  set  aside  subsequently,  if  motion  be 
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made  within  the  proper  tirae.  When  the  pleadings  show  no 
cause  of  action  whatever,  they  can  be  no  more  available  to 
sustain  a  judgment  than  if  the  cause  shown  be  immoral  or  il- 
legal. 

The  second  question  is,  was  this  motion  to  set  aside  the 
judgment  rendered  in  September,  1869,  made  within  the 
proper  time.  The  words  of  the  Code,  already  quoted,  are : 
*^  A  motion  to  set  aside  may  be  made  at  any  time  within  the 
statute  of  limitations.'^  No  particular  limitation  is  referred 
to.  The  question  must  be  solved  by  reference  to  such  pro- 
visions in  the  statute  as  by  analogy  are  applicable.  Before 
this  provision  in  the  Code  was  adopted  there  was  no  uniform- 
ity of  practice  in  the  matter  of  setting  aside  a  judgment,  so 
far  as  concerned  the  time  in  which  it  could  be  done.  Each 
case  was  within  the  discretion  of  the  Court,  and  rested  on  its 
own  merits.  Section  2868  of  the  Code  says  all  bills  of  re- 
view or  for  a  new  trial,  in  a  Court  of  equity  (unless  the  lat- 
ter be  founded  on  proof  of  perjury  in  a  material  witness  for 
the  successful  party)  shall  be  brought  within  three  years  after 
such  a  decree  or  judgment  has  been  rendered.  I  am  of  opin- 
ion that  the  new  trial  referred  to  in  this  section  means  a  new 
trial  both  in  equity  causes  and  causes  at  law ;  for  it  speaks  of 
the  judgment  or  decree^  relief  from  which  is  sought  in  the  new 
trial  prayed  for.  Besides,  there  can  be  no  good  reason  to  con- 
fine it  to  new  trials  in  equity  cases,  and  there  is  as  much  ne- 
cessity for  its  applying  to  cases  in  one  tribunal  as  in  the  other. 
It  probably  might  not  be  a  far-fetched  analogy  to  say  that 
this  is  the  period  intended  in  section  3630  of  the  Code.  The 
section  prescribing  the  time  within  which  a  judgment  shall 
become  dormant  or  barred  if  not  revived,  does  really,  in  my 
opinion,  suggest  more  reasons  why  that  should  be  taken  as 
the  proper  time  than  the  one  first  cited.  The  judgment  of 
the  plaintiff  would  become  dormant  within  seven  years  from 
its  rendition  unless  saved  by  the  proper  entries.  If,  when  the 
order  vacating  it  was  granted,  three  years  had  transpired,  and 
in  four  years  more  it  would  become  dormant,  it  would  look 
reasonable  to  say  that  the  plaintiff  should  have  that  period  of 
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time  to  move  tx)  set  aside  the  vacating  order,  which  would  be 
required  to  elapse  before  his  judgment  would  be  barred.  Af- 
ter that  time  the  right  to  make  such  a  motion  could  be  of  no 
avail.  For  if  the  judgment  would  have  become  of  no  force, 
or  barred,  a  motion  setting  aside  the  vacating  order  could  only 
leave  nothing  on  which  to  found  further  action.  Lex  rion 
fruatra  fadi  is  one  of  the  primary  principles  of  our  jurispru- 
dence. The  law  will  not  attempt  to  do  an  act  which  would 
be  fruitless.  Brown's  Legal  Maxims,  and  Kent,  Chief  Jus- 
tice, say:  "This  is  a  maxim  of  our  legal  authors,  (Brown's 
Legal  Maxims,  185;  3  John.  R.,  598,)  as  well  as  a  dictate  of 
common  sense." 

But,  be  the  time  three  years,  or  the  four  years  unexpired  of 
the  seven,  counting  from  the  time  when  the  order  of  1869 
was  passed  to  the  time  the  judgment  would  become  dormant, 
this  motion  was  made  within  either  of  those  periods.  It 
was  not  quite  three  years  from  the  day  in  September,  1869, 
when  the  vacating  order  was  granted,  to  the  24th  of  Septem- 
ber, 1872,  when  the  motion  to  set  aside  was  made,  and  the 
judgment  here  complained  of  as  error,  was  rendered ;  and 
seven  years  from  the  date  of  the  original  judgment  which 
was  vacated,  would  not  have  expired  until  more  than  a  year 
after  this  motion  to  set  aside  was  made. 

I  am  strongly  inclined  to  the  opinion  that  the  true  rule  for 
the  interpretation  of  the  clause  limiting  the  time  in  which  a 
motion  may  be  made  to  set  aside  a  judgment  under  the  pro- 
visions of  the  Code  cited,  and  whidii  is  expressed  in  the  words 
"  within  the  statute  of  limitations,^'  is,  that  rule  which  would 
limit  the  time  to  that  period  in  which  tlie  right,  or  the  right 
of  action,  growing  out  of  the  matter  which  is,  «u6  judicey 
would  become  barred  by  the  statute  of  limitations.  This  rule, 
in  my  opinion,  is  mo6t  consistent  with  the  correct  principle 
of  construction  as  furnished  by  all  the  analogies  of  the  law. 
The  words,  "  within  the  statute  of  limitations,"  are  not  clear 
and  positive  as  to  the  time,  and  we  are  compelled  to  search 
for  a  proper  construction.  If  seven  years  be  adopted  as  the 
fixed  period  in  all  cases,  by  analogy  to  the  time  in  which  a 
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jadgment  becomes  dormant,  we  have  the  singular  anomaly  in 
the  case  of  setting  aside  an  order  vacating  a  judgment,  against 
which  six  years  have  already  run,  of  allowing  a  motion  seven 
years  thereafter  to  set  aside,  when  the  judgment  itself  would 
have  become  nearly  twice  over  dormant  and  barred.  The 
plaintiff  would  take  his  order,  but  the  fruit  thereof  would  be 
the  fruit  of  the  Dead  Sea,  and  the  law  be  made  to  do  a  vain 
thing. 

Again,  where  a  suit  on  an  account  against  which  the  statute 
had  run  three  years  was  dismissed  in  some  proceeding  which 
would  authorize  the  setting  aside  the  order  of  dismissal,  and 
seven  years  after  that,  when  the  debt  had  become  barred  by 
nearly  three  times  the  statutory  period,  and  the  plaintiff  fail- 
ing for  a  year  to  recommence  his  suit,  he  could  review  the 
whole  litigation  by  a  motion  to  set  aside  the  order  dismissing 
his  suit,  and  which  was  granted  at  a  time  so  &r  back  that 
nearly  double  the  time  necessary  to  bar  his  right  of  action  had 
elapsed  since  the  order  itself  was  passed  of  which  he  com- 
plains. But  the  rule  I  have  stated  presents  no  such  diffi- 
culty. It  does  not  invite  litigation,  nor  does  it  subject  the 
Courts  to  the  hazard  of  the  abolition  of  the  principle,  hUered 
reipublicm  ut  sit  finis  litium.  It  allows  to  the  party  plaintiff, 
who  comes  within  the  principle,  his  motion  to  set  aside,  within 
the  time,  and  that  time  only,  beyond  which  he  would  be 
barred  by  non-action — and  of  course  he  could  have  no  legal 
or  other  ground  of  complaint  that  it  was  not  longer.  If  he 
be  defendant  and  be  likewise  within  the  principle,  he  would 
be  limited  to  a  similar  period,  to-wit :  such  a  period  within 
which  this  cause  of  action  he  is  contesting  would  not  be 
barred  ;  or,  if  his  motion  grow  out  of  some  counter  right  or 
cause  of  action  set  up  by  him,  then  to  sndi  a  period  within 
which  it  would  not  be  barred. 

Thus  the  spirit  and  principle  of  the  statute  of  limitations, 
as  it  applies  different  periods  to  different  rights  or  causes  of 
action,  would  be  preserved  and  applied,  as  by  the  statute  the 
case  might  require.  And  the  rule  that  comes  nearest  to  this, 
is,  in  my  judgment,  the  proper  one  whereby  to  construe  the 


Digitized  by  LjOOQ IC 


278  SUPREME  COURT  OF  GEORGIA. 

Prescott  t^.  Bennett  et  al. 


words,  "within  the  statute  of  limitations/'  when  they  are  used 
to  designate  the  time  in  which  a  motion  to  set  aside  may  be 
made. 

For  these  reasons,  and  as  this  motion  was  made  in  the 
proper  time,  I  concur  in  the  judgment  reversing  the  judgment 
of  the  Court  below. 

McCay,  Judge,  dissenting. 

This  was  a  motion  made  at  September  term,  1872,  of  Clay 
Superior  Court,  to  set  aside  a  judgment  of  that  Court,  ren- 
dered at  September  term,  1869,  on  the  sole  ground  that,  from 
the  grounds  set  forth  in  the  motion  of  September  term,  1869, 
and  from  the  reasons  given  in  the  judgment  itself,  it  is  appa- 
rent that  the  Court  erred  in  its  judgment  as  to  what  was  the 
law.  As  no  motion  was  made  during  the  term  to  reconsider, 
and  no  bill  of  exceptions  was  filed  within  thirty  days  after 
the  adjournment  of  September  term,  1869,  it  is  my  opinion, 
that  both  parties  to  that  judgment  are,  by  the  settled  rules  of 
law,  and  the  universal  practice  of  Courts,  conclusively  pre- 
sumed to  have  acquiesced  in  the  judgment,  and  that  any  error 
of  the  Judge  at  September  term,  1869,  cannot  be  made  an 
error  of  September  term,  1872,  so  as  thus  to  save  the  party 
from  his  laches  in  not  then  taking  the  steps  provided  by  law 
for  correcting  the  errors  in  law  of  the  Judges  of  the  Superior 
Courts  in  the  judgments  they  render.  The  judgment  sought 
to  be  set  aside  is  not  irregular.  It  was  formally  made  in 
writing,  with  notice  to  the  other  party ;  it  was  r^ularly  passed 
upon,  and  the  judgment  entered  on  the  minutes  of  the  Court. 
There  is  no  complaint  of  surprise,  fraud,  mistake  of  fact, 
providential  hindrance,  or  of  any  failure  on  the  part  of  the 
movant  to  conform  to  the  practice  of  the  Court  in  such  cases, 
the  judgment  is  not,  therefore,  irregular.  No  extraordinary 
cause  exists  for  a  new  trial.  Nor  is  it  void.  The  Court  had 
jurisdiction  of  the  parties,  and  of  the  subject  matter.  Of  the 
parties,  for  the  motion  was  on  notice  to  the  other  side,  and  of 
the  subject  matter,  for  a  Court  may  always  entertain  a  motion 
to  set  aside  its  former  judgments  for  want  of  jurisdiction  in 
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the  Court  to  enforce  them.  At  last,  therefore,  it  seems  to  me, 
that  the  sole  objection  to  the  judgment  of  September  term, 
1869,  is,  that  the  Court  was  in  error  in  his  opinion  of  the 
law.  And  as,  in  my  judgment,  this  proceeding  has  for  its 
sole  object  the  purpose  to  escape  the  laches  of  the  party  in 
failing  to  file  his  bill  of  exceptions  within  thirty  days  after 
the  adjournment  of  September  terra,  1869, 1  am  compelled  to 
dissent  from  the  judgment  of  reversal. 


Isaac  P.  Tison,  administrator,  plaintiff  in  error,  vs.  William      L^ 
M.  McAfee  et  aL,  defendants  in  error. 

[Thifl  OMO  was  argued  at  the  last  term  of  the  Ooart,  and  the  decision  withheld.] 

At  the  September  term,  1869,  of  Lee  Superior  Court,  au  order  was  passed 
dismissing  plaintiff's  suit,  because  the  consideration  of  the  note  sued 
on  was  a  slave.  At  the  November  term,  1872,  a  motion  was  made  to 
reinstate  the  case.  The  note  sued  on  was  dated  January  3d,  1863,  and 
due  January  1st,  1864.  As  this  motion  was  not  made  until  nearly 
three  years  afVer  the  note  sued  on  was  barred  by  the  statute  of  limita- 
tions, nor  within  three  years  from  the  time  the  order  of  dismissal  com- 
plained of  was  passed  ;  therefore,  whether  under  the  right  granted  by 
section  3530  of  the  Code,  the  words,  *'  within  the  statute  of  limitations" 
be  construed  to  mean  three  years,  in  analogy  to  the  statute  prescribing 
that  period  as  the  time  within  which  a  bill  for  a  new  trial  must  be 
brought,  or  to  mean  that  period  within  which  the  plaintiff's  cause  of 
action  would  be  barred,  this  motion  was  not  made  in  time,  and  was 
properly  overruled.     (R.) 

New  trial.  Slave  debt.  Judgments.  Statute  of  limitations. 
Before  Judge  Clark.  Lee  Superior  Court.  November 
Term,  1872. 

For  the  fects  of  this  case,  see  the  opinions. 

C.  T.  GooDE ;  W.  A.  Hawkins,  for  plaintiflF  in  error. 

G.  W.  Warmick  ;  R.  F.  Lyon,  for  defendants. 
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Trippe,  Judge. 

The  suit  of  plaintiff  was  dismissed  at  the  September  term, 
1869,  of  Lee  Superior  Court,  by  an  order  of  the  Court  en- 
tered on  the  minutes,  reciting  that  it  was  dismissed  because 
the  consideration  of  the  note  sued  on  was  a  slave.  At  No- 
vember term,  1872,  a  motion  was  made  to  reinstate  the  case 
on  the  docket,  and  that  it  stand  for  trial.  The  Court  over- 
ruled the  motion,  and  on  this  refusal  error  is  assigned.  The 
motion,  in  effect,  was  to  set  aside  the  previous  order  of  the 
Court  granted  in  September,  1869,  in  so  far  as  that  order  dis- 
missed the  suit  of  plaintiff.  To  that  extent  only  do  we  con- 
sider the  question  as  presented  in  the  record.  The  note  sued 
on  was  dated  February  3d,  1863,  and  due  January  1st,  1864. 

It  will  be  observed  that  the  motion  to  reinstate  was  not 
made  until  nearly  three  years  after  the  note  sued  on ;  the  cause 
of  action  was  barred  by  the  statute  of  limitations.  Nor  was 
it  made  within  three  years  from  the  time  the  order  of  dismis- 
sal complained  of  was  passed.  Whether,  under  the  right 
granted  by  section  3530  of  the  Code,  the  words,  "  within  the 
statute  of  limitations^'  be  construed  to  mean  three  years,  in 
analogy  to  the  statute  prescribing  that  period  as  the  time 
within  which  a  bill  for  a  new  trial  must  be  brought,  or  to 
mean  that  period  within  which  the  plaintiff's  cause  of  action 
would  be  barred,  this  motion  was  not  made  in  time. 

The  views  I  have  presented  in  the  case  of  Preseott  vs.  Ben- 
iiett  et  al.y  in  which  judgment  has  just  been  pronounced,  I 
refer  to  and  repeat  here.  In  that  opinion  I  confined  the 
argument  chiefly  to  stating  why  the  seven  years  in  which  a 
judgment  would  become  dormant  was  not  applicable  as  a  fixed^ 
invariable  time,  to  bar  a  motion  to  set  aside,  and  why  the 
principle  involved  in  the  second  rule  stated  above,  furnished, 
in  my  opinion,  a  more  equitable  and  correct  rule.  I  propose 
to  suggest  some  reasons  why  such  a  rule  would  be  more  rea- 
sonable and  preserve  legal  consistency  more  strictly  than  the 
one  of  three  years,  in  analogy  to  the  time  for  bringing  a  bill 
for  a  new  trial.     I  remark,  generally,  as  I  did  in  Preseott  vs. 
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Bennett,  that  that  rule  is  clearer  and  more  satisfactory  in  all 
its  applications,  by  which  the  wortls  of  the  Code,  which  have 
been  cited,  shall  be  construed  to  mean  that  the  time  in  which 
the  motion  may  be  made  shall  be  limited  to  that  period  in 
which  the  right,  or  the  right  of  action  growing  out  of  the 
subject  matter  under  judicial  consideration,  would  become 
barred  by  the  statute  of  limitations.  This  would  be  in  har- 
mony  with  the  principle  which  sets  up  many  different  periods 
of  limitation  for  different  rights  or  causes  of  action.  It 
would  simply  secure  to  a  party,  in  a  proper  case  for  such  a 
motion,  the  same  time  to  assert  his  legal  rights  by  the  mo- 
tion, which  he  would  have  to  assert  them  in  some  other 
forum ;  no  rule  would  be  departed  from,  no  principle  violated, 
no  right  claimed  that  did  not  clearly  exist,  and  which,  if  it 
could  not  be  set  up  in  that  mode  and  in  that  forum,  could  be 
asserted  in  some  other  mode,  or  in  another  forum.  Any  other 
rule — a  rule,  for  instance,  which  would  fix  one  procrustean 
standard,  one  absolute  and  fixed  period  for  all  cases — might 
have  the  virtue  of  absoluteness,  but  it  would  be  wanting  in 
the  greater  virtue  of  having  the  quality  of  accommodating  it- 
self to  and  preserving  that  principle  which,  by  the  wisdom  of 
all  law-givers,  prescribes  a  different  measure  of  limitation  for 
some  cases  than  is  prescribed  for  others.  If  the  three  years 
whicli  is  given  as  a  limitation  to  bring  a  bill  for  a  new  trial 
be  taken  as  the  standard,  it  is  obnoxious  to  that  objection.  In 
the  case  of  a  suit  on  an  unliquidated  account,  dismissed  after 
more  than  three  years  of  the  statute  had  run,  and  in  a  man- 
ner which  would  entitle  the  plaintiff  to  the  motion  to  set  aside 
the  order  of  dismissal,  it  would  grant  the  same  time  which 
would  be  allowed  in  a  case  of  dismissal  of  an  action  founded 
on  a  contract  that  might  have  ten  or  fifteen  years  to  run  be- 
fore it  was  barred  by  the  statute.  Indeed,  in  the  case  of  the 
action  on  the  account,  whether  it  would  be  barred  in  six 
months  or  three  years,  the  same  period  of  limitation  as  to  the 
right  to  reopen  litigation  would  be  allowed.  And  so  in  cases 
of  promissory  notes,  wliether  five  months  or  five  years  would 
bar  an  action  on  them,  the  same  absolute  period  would 
Vol.  u  19. 
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apply,  and  the  same  motion  could  be  made  in  one  case,  even 
though  several  years  after  the  debt  had  been  barred,  as  could 
be  made  in  the  other,  where  several  years  would  have  to  elapse 
before  the  bar  of  the  statute  would  attach.  When  those 
causes  of  action  are  considered  in  which  the  right  of  action  is 
limited  to  twelve  months,  as  in  a  case  of  slander,  or  to  two 
years,  as  in  certain  cases  of  trespass,  the  injustice  and  incon- 
sistency of  such  a  rule  are  more  apparent.  An  action  for 
words,  where  it  would  be  trebly  barred,  could  be  reopened  by 
a  mere  motion,  with  all  the  privileges  as  to  time,  that  a  plain- 
tiff might  have  upon  whose  right  of  action  the  statute  had 
scarcely  made  an  inroad.  For  wise  purposes  these  distinctions 
have  been  made  between  different  actions  by  the  statute  of 
limitation,  and  Courts  should  look  ix)  them  in  adopting  a  rule 
of  construction,  and  in  applying  and  observing  thase  distinc- 
tions whenever  it  becomes  necessary  in  construing  such  gen- 
eral words  as  those  now  under  consideration.  The  rule  I 
have  suggested  is  free  from  the  inconsistencies  referred  to, 
preserves  in  full  the  whole  spirit  of  the  statute  of  limitations, 
and  is  not  obnoxious  to  the  charge  of  doing  violence  to  the 
ancient  legal  maxims  approved  of  in  all  Codes,  by  meting  out 
the  same  measure  to  the  vigilant  and  the  slothful. 

It  has  been  argued  that  the  decisions  of  the  Courts  on  this 
class  of  debts,  by  inducing  such  creditors  to  pretermit  all 
efforts  for  their  recovery,  frirnishds  a  ground  to  be  considered 
in  determining  the  plaintiff's  right  in  this  case.  The  order 
sought  to  be  set  aside  was  passed  at  the  September  term,  1869. 
At  the  December  term,  1 869,  the  question  was  decided  by 
this  Court  as  to  the  power  of  the  Courts  to  hear  and  deter- 
mine just  such  questions,  and  it  was  held  that  no  such  power 
existed ;  that  under  the  provisions  of  the  Constitution,  by 
virtue  of  which  such  power  was  claimed,  tlie  jurisdiction  was 
denied :  40  Georgia,  241.  This  decision  would  have  been 
authority  for  several  terms  for  the  case  to  have  been  reinstated. 
But  no  motion  was  made.  It  is  said  that  to  have  reinstated 
it,  would,  under  the  view  then  entertained  of  the  law  and  the 
Constitution,  have  been  of  no  avail  to  the  creditor.     But  at 
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that  time  the  question  had  been  made  and  was  pending  before 
the  Supreme  Court  of  the  United  States,  whether  the  clause 
in  the  Constitution  that  stood  in  the  way  of  the  creditor  was 
valid,  and  it  was  decided  to  be  void.  This  Court  was  divided 
in  opinion  on  the  matter.  The  question  then  is,  shall  a  party, 
whose  case  has  been  dismissed,  who  could  have  reinstated  it 
for  several  terms  under  the  decisions  then  of  force,  but  who 
does  not  move  for  several  years,  and  until  his  claim  is  barred 
by  the  statute  of  limitation,  as  well  as  his  right  to  relief  in 
equity,  shall  such  a  party,  suddenly  awakened  by  the  results 
of  a  contest  in  which  he  woirld  not  engage,  nor  even  ask  to 
be  placed  back  on  the  record,  so  that  he  might  be  on  the  line 
of  safety,  be  allowed  his  demand  to  share  the  fruits  of  victory 
won  by  the  energetic  and  the  vigilant?  To  state  the  question 
is  to  answer  it.  I  know  of  no  principle  of  law  or  equity  which 
would  sanction  it :  See  Hudson  vs.  Carey,  1 1  S.  &  R.,  10. 

I  would  remark  that  in  recovering  from  the  errors  produced 
by  a  sort  of  abnormal  condition  in  which  the  country  was 
thrown  by  a  revolution,  we  should  be  careful  not  to  commit 
others  that  might  be  equally  as  hurtful  to  the  ancient  land- 
marks established  by  the  law  and  always  enforced  by  the 
Courts.  As  this  motion  was  not  made  within  the  time  re- 
quired by  law,  I  am  of  opinion  that  the  judgment  of  the 
Court  below,  overruling  the  same,  should  be  affirmed. 

Judgment  affirmed. 

McCay,  Judge,  concurring. 

I  concur  in  the  judgment  of  affirmance,  but  I  do  so  on  the 
sole  ground  that  the  plaintiff  in  the  original  suit,  Tison,  hav- 
ing failed  to  move  at  the  term  at  which  the  judgment  was  had* 
to  set  aside  the  order  dismissing  his  case,  or  to  file  a  bill  of 
exceptions  to  the  decision  within  thirty  days  after  the  adjourn- 
ment of  the  Court,  he  is  to  be  conclusively  held  to  have  as- 
senttil  to  the  judgment,  and  cannot  at  a  subsequent  term, 
thus  escape  the  consequences  of  his  own  Inches, 
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Warner,  Chief  Justice,  dissenting. 

On  the  6th  day  of  March,  1867,  the  plaintiff  instituted  his 
suit  against  the  defendants  in  the  Superior  Court  of  I^ee 
county,  on  a  promissory  note  for  the  sum  of  $4,000  00.  The 
suit  was  pending  on  the  docket  of  said  Court  until  the  30th 
of  September,  1860,  when  it  was  dismissed  by  the  Court,  be- 
cause the  consideration  of  the  note  was  for  slaves.  The  fol- 
lowing is  the  judgment  of  the  Court,  dismissing  the  plaintiff's 
action:  "  It  appearing  to  the  Court  that  the  consideration  of 
the  note  upon  which  said  case  is  founded,  is  slaves,  which  this 
Court  has  no  jurisdiction  to  enforce,  it  is  ordered  by  the  Court 
that  said  case  be  dismissed." 

At  the  November  term,  1872,  of  said  Court,  (it  being  the  first 
term  after  the  Supreme  Court  of  the  United  States  had  decided 
that  the  provision  of  the  State  Constitution  denying  juris<liction 
to  enforce  slave  debts  was  null  and  void,)  the  plaintiff  made  his 
motion  to  have  said  judgment,  dismissing  his  case,  set  aside, 
and  that  the  same  be  reinstated  on  the  docket,  on  the  ground 
that  it  had  been  improvidently  dismissed  therefrom  by  the 
Court.  The  motion  to  set  aside  the  judgment  and  reinstate 
the  case  was  refused,  and  the  plaintiff  excepted.  The  plain- 
tiff's suit  on  the  note  was  instituted  prior  to  the  adoption  of 
the  Constitution  of  1868.  Assuming  that  provision  of  the 
.  Constitution  of  1868,  which  denied  to  the  Courts  of  this 
State  jurisdiction  or  authority  to  try,  or  give  judgment  on,  or 
enforce  any  debt,  the  consideration  of  which  was  a  slave  or 
slaves,  or  the  hire  thereof,  to  have  been  a  valid  law,  the  plain- 
tiff's case  was  improvidently  dismissed,  even  under  that  pre- 
tended law,  as  was  held  by  this  Court  in  Ransome  vs,  GriMy 
40,  Oeorgia  Reports,  241.  The  plaintiff's  case  was  properly 
and  l^ally  on  the  docket  of  the  Court,  and  the  Court  had  no 
legal  power  or  authority  to  dismiss  it  out  of  Court,  but  should 
have  left  it  on  the  docket  where  it  was  placed  in  accordance 
with  the  law  of  the  land. 

But,  it  is  said  that  although  the  Court  may  have  acted 
improvidently,   and   without  authority  of  law,  in  dismiss- 
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ing  the  plaintiff's  case^  he  is  not  now  entitled  to  make  his 
motion  to  set  aside  the  judgment  of  dismissal,  and  have  his 
case  reinstated  on  the  docket,  because  he  did  not  except  to  the 
action  of  the  Court  in  the  matter  and  have  its  judgment  re- 
versed ;  that  he  is  now  concluded  from  making  his  motion  to 
set  aside  the  judgment  ani  have  the  case  reinstateil. 

ItYs  true,  the  plaintiff  might  have  excepteil  to  the  judg- 
ment of  the  Court  dismissing  his  case,  and  have  prosecuted 
his  writ  of  error  to  this  Court,  and  from  this  Court  to  the 
Supreme  Court  of  the  United  States,  and  have  had  the  judg- 
ment reversed  and  set  aside  as  being  nuU  and  void;  but  the 
question  is,  was  he  bound  to  do  so  in  order  to  get  rid  of  a 
void  judgmenfi  In  other  words,  was  excepting  to  the  judg- 
ment within  thirty  days  the  only  remedt/  which  the  plaintiff 
had,  according  to  the  general  principles  of  the  law  and  the 
provisions  of  our  Code,  to  have  that  judgment  set  aside,  and 
his  case  reinstated  ? 

What  is  a  judgment?  "Judgments  (says  Blackstone)  are 
the  sentences  of  the  law  pronounced  by  the  Court  upon  the 
matter  contained  in  the  record.  The  judgment,  though  pro- 
nounced or  awarded  by  the  Judges,  is  not  their  determination 
or  sentence,  but  the  determination  and  sentence  of  the  law. 
It  is  the  conclusion  that  naturally  and  regularly  follows  from 
the  premises  of  law  and  fact,  which  stands  thus :  Against  him 
who  hath  rode  over  my  corn,  I  may  recover  damages  by  law  ; 
but  A  hath  rode  over  my  corn,  therefore,  I  shall  recover  dam- 
ages against  A :"  3,  Bl.  Com.,  396.  It  necessarily  follows, 
therefore,  from  this  definition  of  a  judgment,  that  it  must  be 
founded  on  some  law  of  the  land  ;  in  other  words,  the  law  of 
the  land  must  authorize  such  a  judgment  to  be  rendered  for 
that  cause,  otherwise,  it  is  the  mere  arbitrary  caprice  of  the 
Judge — his  own  judgment,  and  not  the  judgment  of  the  law. 
If  there  was  no  law  against  him  who  rode  over  my  corn 
which  would  authorize  damages  to  be  rendered  therefor,  then, 
a  judgment  against  A  for  damages,  on  proof  of  the  fact  that 
he  had  rode  over  my  corn,  would  be  a  nullity,  because  the 
Court  had  no  power  or  authority  of  law  to  render  such  a 
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judgment.  Where  there  is  no  law,  there  is  no  transgression. 
If  a  Judge,  presiding  in  a  Court  can,  of  his  own  mere  arbi- 
trary caprice,  award  a  judgment,  without  any  law  of  the  land 
to  authorize  him  to  do  so,  it  would  be  in  violation  of  the  fun- 
damental principles  of  magna  charta. 

Bacon,  in  speaking  of  the  several  Courts  in  England  which 
exercise  jurisdiction  there,  says:  "All  these  are  boundea  and 
circumscribed  by  certain  laws  and  stated  rules,  to  which,  in  all 
their  proceedings  and  judicial  determiruUiona,  they  mtist  square 
themselves:^'  2  Bacon's  Abridgement,  625,  title  Courts,  letter 
D.  "  A  Judge  ought  to  act  conformably  to  law  and  not  ac- 
cording to  his  discretion :''  4  Comyn's  Digest,  top  page  731, 
letter  I.  "  Every  power  exercised  by  any  Court  must  be 
foun<l  in  and  derived  from  the  law  of  the  land;  and  also  be 
exercised  in  the  mode  and  manner  that  law  prescribes  :*'  6 
Dane's  Abridgement,  423,  chapter  187,  Article  17.  "The 
question,  whether  a  Court,  or  magistrate,  has  jurisdiction  of 
any  cause,  must  always  be  decided  by  comparing  the  authority 
either  has,  by  law  or  usage,  or  both,  and  the  power  to  be  ex- 
ercised in  deciding  the  cause ;"  5  Dane's  Abridgement,  223, 
chapter  146,  Article  5. 

Now,  the  legal  presumption  undoubtedly  is,  that  a  Court, 
having  jurisdiction  of  the  person  and  the  subject  matter,  pro- 
ceeds aocordiiig  to  law  in  pronouncing  its  judgment,  unless 
the  contrary  appears  on  the  face  of  the  judgment ;  but  if  it 
appears  on  the  face  of  the  judgment  that  it  was  rendered  for 
a  cause  not  authorized  by  law,  and  without  any  law  to  au- 
thorize the  Court  to  award  such  a  judgment  for  that  cause, 
then  it  is  void.  In  Rex  vs.  Grayer,  (1  Burrow's  Reports,  246,) 
there  was  a  motion  to  quash  the  order  and  judgment  of  the 
Court  of  Sessions.  Lord  Mansfield  said :  "  If  they  had  given 
no  reasons,  their  order  had  undoubtedly  been  good ;  we  must 
have  presumed  that  they  acted  on  proper  grounds ;  but  it  is 
true  that  where  the  whole  reason  is  set  out,  and  is  clearly 
wrong,  we  may,  and  ought  to  quash  an  order  manifestly  made 
by  mistake,  upon  an  erroneous  foundation. 

Now  let  us  apply  these  general  principles  of  the  law  before 
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cited,  to  the  case  before  us.  It  appears  on  the  face  of  the 
judgment,  dismissing  the  plaintiff's  case  out  of  Court,  that  it 
was  done  on  the  sole  ground  that  the  consideration  of  the  note 
upon  which  the  suit  was  founded  was  slaves. 

Suppose  the  Court  had  dismissed  the  plaintiff's  case  on  the 
ground  that  he  was  a  bald-headed  man,  or  on  the  ground  that 
he  was  a  club-footed  man,  or  on  the  ground  that  the  consid- 
eration of  the  note  was  gold  coin,  and  all  or  either  of  the 
grounds  had  appeared  on  the  &ce  of  the  judgment,  as  the 
cause  for  its  dismissal,  will  any  one  pretend  that  there  was 
any  law  of  the  land  that  would  have  authorized  the  Court  to 
have  awarded  such  a  judgment?  Would  such  a  judgment 
have  been  the  sentence  of  any  law  of  the  land  ?  "Would  it 
not  have  been  the  mere  arbitrary  caprice  of  the  Judge  who 
uttered  that  judgment  without  authority  of  any  law — mere 
bruhim  fulmen  f  The  Court  had  the  same  legal  power  and 
authority  to  dismiss  the  plaintiff's  case  on  the  ground  that  the 
consideration  of  the  note  was  slaves,  as  it  w)uld  have  had  to 
dismiss  it  on  either  of  the  grounds  above  stated,  and  no  more. 
There  is  no  law  of  the  land  to  authorize  any  Court  to  award 
such  a  judgment  for  any  such  cause  as  is  apparent  on  the  fiice 
of  this  judgment;  it  carries  its  deaJth  wound  on  its  face.  The 
general  principles  of  the  law  applicable  to  the  judgmnt  now 
before  us,  were  discussed  and  recognized  in  the  case  of  Grif- 
fith V8.  Frazier,  8  Cranch's  Reports,  9.  The  question  in  that 
ease,  was  whether  the  judgment  of  a  Court,  having  jurisdic- 
tion of  the  subject  matter  and  upon  the  facts  before  it,  had  the 
authority  of  law  to  render  the  judgment  which  it  did.  It  was 
contended  that  the  judgment,  having  been  rendered  by  a  Court 
of  competent  jurisdiction  having  cognizance  of  the  subject 
matter  and  not  being  appealed  from,  was  conclusive  until  re- 
versed ;  that  the  judgment  was  merely  erroneous  and  voidable, 
but  not  void.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  Court,  said:  "This  argument  has  been  very 
strongly  urged,  and  there  is  great  force  in  it.  The  difficulty 
of  distinguishing  those  cases  of  administration  in  which  ^ 
Court  having  general  testamentary  jurisdiction  may  be  said  to 
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have  acted  on  a  subject  not  within  its  cognizance,  is  perceived 
and  felt,  but  the  difficulty  of  marking  the  precise  line  of  dis- 
tinction, does  not  prove  that  no  such  line  exists.  To  give  the 
Ordinary  jurisdiction,  a  case  in  which,  by  law,  letters  of  ad- 
ministration may  issue,  must  be  brought  before  him.  Suppose 
administration  to  be  granted  on  the  estate  of  a  person  not 
really  dead,  the  act,  all  will  admit,  is  totally  void;  yet,  the 
decision  of  the  Ordinary  that  the  person  on  whose  estate  he 
acts  is  dead,  if  the  fact  be  otherwise,  does  not  invest  the  per- 
son whom  he  may  appoint  with  the  character  or  power  of  an 
administrator.  The  case,  in  truth,  was  not  one  vnthin  hisjvr- 
risdidion.  It  was  not  one  in  which  he  had  a  right  to  delib- 
erate. It  was  not  committed  to  him  by  the  law.  And, 
although  one  of  the  points  occurs  in  all  cases  proper  for  his 
tribunal,  yet,  that  point  cannot  bring  (he  sxihject  within  his 
jurisdiction."  In  that  case,  the  Court  held  the  judgment 
void.  "Whenever  it  appears  on  the  face  of  the  record  and 
judgment,  that  it -was  rendered  for  an  alleged  cause  of  action 
or  subject  matter,  without  authority  of  any  law  to  authorize 
or  support  it,  the  judgment  may  be  arrested  or  set  aside,  on 
motion,  as  provided  by  the  Code.  The  3529th  section  de- 
clares :  "  "When  a  judgment  has  been  rendered,  either  party 
may  move  in  arrest  thereof,  or  to  set  it  aside  for  any  defect 
not  amendable,  which  appears  on  the  face  of  the  record  or 
pleadings.'* 

The  plaintiff  might  have  moved  in  arrest  of  this  judgment 
at  the  time  it  was  rendered,  for  the  simple  reason  that  there 
was  no  law  to  authorize  such  a  judgment  to  have  been  ren- 
dered for  the  cause  apparent  on  the  face  of  it.  The  judgment 
could  not  have  been  amended  for  the  same  reason.  A  motion 
to  set  aside  a  judgment  may  be  made  at  any  time  within  the 
statute  of  limitations:  Code,  3530.  If  this  motion  to  set 
aside  the  judgment  was  made  in  time,  there  is  no  lojches  im- 
putable to  the  plaintiff.  If  the  pleadings  are  so  defective 
that  no  legal  judgment  can  be  rendered,  the  judgment  will  be 
arrested  or  set  aside:  Code,  3531.  The  only  pleadings  in 
this  case  is  the  judgment  itself,  and  it  appears  on  the  £sk% 
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thereof  that  it  was  rendered  for  a  cause  unknown  to  the  law, 
and  without  authority  of  any  law  to  make  it  a  l^al  judg- 
ment. There  is  no  legal  foundation  for  its  support,  it  has  no 
legal  validity  whatever,  and  should  have  been  set  aside  on 
the  motion  of  the  plaintiff  in  the  Court  below.  The  judg- 
ment of  a  Court  having  no  jurisdiction  of  the  person  and 
9ubjed  matter  or  void  for  any  other  cause,  is  a  mere  nullity, 
and  may  be  so  held  in  any  Court  when  it  becomes  material  to 
the  interest  of  the  parties  to  consider  it:  Code,  3536.  This 
judgment  of  dismissal  for  the  cause  apparent  on  the  hce  of  it, 
was  without  the  authority  of  any  law  of  the  land,  and  for 
the  reasons  hereinbefore  stated,  was  a  mere  nullity.  It  was 
not  an  irregular  or  erroneous  judgment,  but  a  void  judgment, 
and  the  plaintiff  should  have  been  allowed  to  have  had  his 
case  reinstated  on  the  docket,  where,  by  law,  he  was  entitled 
to  have  it.  This  judgment,  as  appears  on  the  face  of  it,  was 
a  mere  usurpation  of  power  by  the  Court  without  any  au- 
thority of  law,  and  may  be  declared  a  nullity  collaterally 
without  any  direct  proceeding  to  reverse  it;  it  was  rendered 
for  a  cause  of  which  the  Court  did  not  have  cognizance  by 
any  law  of  the  land.  The  Court  had  no  more  lawful  power 
or  jurisdiction  to  dismiss  the  plaintiff's  case  for  Hie  cause  ap- 
parent on  the  face  of  the  judgment  than  it  would  have  had  to 
dismiss  it  because  the  plaintiff  was  a  member  of  the  Metho- 
dist Church,  or  because  he  was  a  member  of  some  other 
church. 

If  the  judgment  of  dismissal  stood  in  the  plaintiff's  way, 
as  the  Court  below  held  it  did,  he  was  entitled  to  have  had 
that  judgment  set  aside  under  the  provisions  of  the  Code, 
although  he  did  not  except  to  it  when  it  was  rendered;  he  was 
not  bound  to  except  to  a  void  judgment  to  get  it  out  of  his 
way,  but  might  so  consider  it  and  so  treat  it  whenever  it  be- 
came material  to  his  interest  to  do  so.  This  is  not  a  case  in 
which  the  Court  erroneously  construed  a  valid  law,  or  erron- 
eously misapplied  a  valid  law  to  the  fiicts  of  the  case  by  its 
judgment,  but  it  is  a  case  in  which  the  Court  awarded  a  judg- 
ment for  a  cause  wholly  unknown  to  the  law  of  the  land,  and 
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without  any  law  to  authorize  such  a  judgment  to  be  rendered 
by  any  Court,  as  is  apparent  on  the  face  of  it.  If  a  plaintiff 
had  brought  an  action  of  slander  against  a  defendant  in  the 
Superior  Court,  and  had  allied  that  the  defendant  had  dam- 
aged him  in  the  sum  of  $500  00,  in  publicly  charging  him 
with  being  ''an  honest  man/'  and  a  verdict  found  for  the 
plaintiff,  and  judgment  rendered  by  the  Court  thereon,  and 
not  excepted  to,  will  it  be  pretended  that  such  a  judgment 
could  not  be  set  aside  under  the  provisions  of  the  Code? 
Would  the  Superior  Court  have  had  any  legal  power  or  ju- 
risdiction, under  Ihe  law  of  the  land,  to  have  pronounced  such 
a  judgment  for  such  a  oauae  of  dcHonf  Would  such  a  judg^ 
ment,  rendered  without  authority  of  any  law  to  authorize  it, 
apparent  on  the  face  of  the  record,  be  binding  upon  anybody  ? 
It  would  not  have  been  the  sentence  of  the  law,  for  there  is 
no  law  to  authorize  the  Court  to  have  pronounced  such  a 
judgment  on  the  &cts  set  forth  in  the  record,  and  therefore 
the  judgment  would  have  been  simply  void  for  the  want  of 
lawful  authority  to  render  it  for  that  cause  of  action. 

In  order  to  maintain  the  validity  of  the  judgment  of  dis- 
missal now  before  us,  it  must  necessarily  be  assumed  that  the 
Court  below  had  jurisdiction  and  authority  under  the  law  of 
the  land  to  render  it  for  the  cause  apparent  on  the  feoe  of  it ; 
that  assumption  I  deny,  and  maintain  the  contrary  thereof, 
both  upon  principle  and  authority. 

As  was  said  by  Chief  Justice  Marshall,  in  Griffith  va.  Fra^ 
zier,  before  cited,  the  difficulty  of  distinguishing  those  cases 
of  administration  in  which  a  Court  having  general  jurisdic- 
tion may  be  said  to  have  acted  on  a  subject  not  within  its 
cognizance,  and  marking  the  precise  line  of  distinction,  does 
not  prove  that  no  such  line  exists.  This  principle  of  law,  as 
applicable  to  a  judgment,  was  distinctly  recognized  and  prac- 
tically enforced  by  this  Court,  in  the  case  of  Pieroe  et  a/.,  vs. 
PattishaU,  decided  at  the  last  January  term,  not  yet  reported. 
The  true  line  of  distinction,  in  my  judgment,  is,  that  the 
judgment  of  a  Court  of  general  jurisdiction  will  always  be 
presumed  to  have  been  rendered  in  accordance  with  the  law 
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of  the  land  until  excepted  to  and  reversed  or  set  aside ;  but 
whenever  it  specially  appears  on  the  face  of  the  judgment  that 
it  was  rendered  for  a  cause,  or  on  a  state  of  facts  not  author- 
ized by  law,  and  without  any  law  of  the  land  to  authorize  the 
Court,  as  its  organ,  to  pronounce  such  a  judgment,  it  is  simply 
a  nullity,  for  the  reason  that  it  is  apparent  that  the  Court 
acted  on  a  subject  matter  not  within  its  lawful  cogrdzanee;  in 
truth,  the  subject  matter  on  which  the  Court  acted  was  not 
within  its  lawful  jurisdiction,  as  appears  on  the  face  of  the 
judgment ;  it  was  a  subject  matter  which  the  Court  had  no 
lawful  right  to  consider  and  deliberate  upon  and  pronounce 
a  judgment,  inasmuch  as  that  subject  matter  had  never  been 
committed  to  the  Court  by  any  law  of  the  land  for  its  con- 
sideration and  judgment,  and  this  was  the  ruling  of  the  Court 
in  Griffith  vs.  Frazier,  and  of  this  Court  in  Pierce  vs.  Patti- 
shall.  It  does  not  follow  that  because  the  Superior  Court  is 
a  Court  of  general  jurisdiction  as  to  the  sul)ject  matters  con- 
ferred on  it  by  the  law  of  the  land,  that  it  has  jurisdiction 
over  any  other  subject  matter  not  conferred  on  it  by  any  law 
of  the  land.  It  has  no  jurisdiction  conferred  on  it  by  law  to 
consider  and  adjudge  that  a  bald-headed  man's  case  shall  be 
dismissed  from  the  docket  of  that  Court  for  that  cause;  neither 
had  it  jurisdiction  conferred  on  it  by  law  to  consider  and  ad- 
judge that  the  plaintiff's  case  should  be  dismissed  because  the 
consideration  of  the  note  sued  on  was  for  slaves.  These  were 
subject  matters  which  the  law  of  the  land  has  not  committed 
to  the  cognizance  of  that  Court  or  any  other  Court,  for  its 
consideration  and  judgment. 

The  jurisdiction  of  Courts  is  created  by  law  and  cannot  ex- 
ist without  its  authority,  and  the  sole  question  in  this  case  is, 
whether  it  affirmatively  ap|)ears  on  the  face  of  the  judgment 
of  the  Court  below,  that  it  was  rendered  for  a  cause  or  subject 
matter,  not  confided  to  its  jurisdiction  for  consideration  and 
judgment  by  any  law  of  the  land,  and  upon  that  question 
there  can  be  no  doubt  The  Su|»erior  Courts  in  this  State  can 
only  exercise  such  powers  appertaining  to  their  jurisdictions 
as  may  be  granted  them  by  law :  Code,  236,  paragraphs  1  and 
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5 ;  see,  also,  4th  paragraph  of  section  3,  Article  5,  Constitu- 
tion of  1868. 

It  is  a  fundamental  principle  that  no  man  shall  be  despoiled 
or  deprived  of  his  property,  but  by  the  law  of  the  land.  That 
a  great  wrong  has  been  done  to  the  plaintiff  in  the  dismissal 
of  his  case,  for  the  causes  apparent  on  the  &oe  of  the  judg- 
ment,' must  be  admitted.  Surely  this  Court  should  not  be 
anxious  to  perpetuate  that  wrong  by  refusing  to  allow  him  to 
set  aside  that  judgment  and  reinstate  his  case  on  the  docket 
where  it  rightfully  belongs.  The  plaintiff's  right  to  make 
his  motion  to  have  this  pretended  judgment  set  aside,  which 
the  Court  below  held  was  in  his  way,  was  not  barred  by  any 
statute  of  limitations  at  the  time  the  motion  was  made.  By 
the  3530th  section  of  the  Code,  a  motion  may  be  made  to  set 
aside  a  judgment  at  any  time  within  the  statute  of  limita- 
tions, that  is  to  say,  at  any  time  within  which  a  judgment  can 
be  enforced  according  to  the  statute  of  limitations  applicable 
thereto.  Within  what  time  must  a  judgment  be  enforced 
according  to  the  statute  of  limitations  applicable  thereto?  The 
2863d  section  of  the  Code  answers  that  question  when  it  de- 
clares that  no  judgment  shall  be  enforced  after  the  expiration 
of  seven  years  after  the  time  of  its  rendition,  and  that  applies 
as  well  to  judgments  rendered  against  a  plaintiff,  as  to  judg- 
ments rendered  against  a  defendant.  The  subject  matter  of 
legislation  in  the  3530th  section  of  the  Code,  is  judgments 
and  nothing  else,  and  the  statute  of  limitations  mentioned 
therein  has  reference  alone  to  judgments,  and  to  no  other  sub- 
ject matter;  it  has  no  reference  whatever  to  the  statute  of  lim- 
itations applicable  to  promissory  notes,  or  to  the  statute  of 
limitations  applicable  to  bills  of  review,  or  for  a  new  trial  in 
a  Court  of  equity;  and  there  is  no  statute  of  limitations  that 
can  be  made  applicable  to  a  motion  to  set  aside  a  judgment 
but  that  specified  in  the  2863d  section  of  the  Code,  unless  we 
resort  to  judicial  l^islation,  which  the  Constitution  of  the 
State  prohibits.  When  the  3530th  section  of  the  Code  de- 
clares that  a  motion  to  set  aside  a  judgment  may  be  made  at 
any  time  within  the  statute  of  limitations,  the  true  intent  and 
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meaning  thereof  is  that  the  motion  to  set  aside  the  judgment 
may  be  made  at  any  time  within  which  a  judgment  can  be 
enforced  as  limited  by  the  2863d  section  of  the  Code.  The 
practical  effect  of  holding  that  the  plaintiff  is  barred  of  his 
right  to  make  the  motion  to  have  this  pretended  judgment 
set  aside  and  his  case  reinstated  upon  the  docket,  will  be  to 
say  to  him,  it  is  true  your  case  was  wrongfully  dismissed 
fk>m  the  docket  of  the  Superior  Court  where  it  was  rightfully 
entered,  without  the  authority  of  any  law  of  the  land,  as  has 
been  decided  by  the  highest  judicial  tribunal  in  the  United 
States,  but  you  shall  not  have  any  benefit  from,  or  enjoy  any  of 
the  fruits  of  that  decision,  because  you  are  barred,  and  this  result 
is  accomplished  by  judicial  leffislatioriy  there  being  no  statute 
of  limitations  applicable  to  this  judgment  which  bars  him  of 
his  remedy  to  have  this  pretended  judgment,  which  the  Court 
below  held  was  in  his  way,  set  aside,  inasmuch  as  seven  years 
had  not  expired  from  the  date  of  the  rendition  of  this  pretended 
judgment  up  to  the  time  the  motion  was  made  to  set  it  aside. 
I  am,  therefore,  of  the  opinion  that  the  judgment  of  the  Court 
below  should  be  reversed. 


Hugh  P.  Arnold,  plaintiff  in  error,  vs.  A.  H.  Kendrick, 
administrator,  defendant  in  error. 

1.  An  order  of  the  Judge  of  the  Superior  Court,  dismissing  a  suilpend* 
ing  in  said  Court,  is  not  void  because  the  reason  given  in  the  order  is 
not  a  good  legal  reason. 

2.  When  a  suit  was  dismissed  by  an  order  of  the  Judge,  and  it  appears 
that  the  Judge  was  mistaken  in  the  fact  upon  which  his  judgment  of 
dismissal  was  based,  and  the  plaintiff  made  no  motion  to  reinstate, 
until  the  second  term  after  the  dismissal,  and  he  shows  no  excuse  for 
his  delay  in  looking  afler  his  cause,  he  is  too  late  to  move  to  reinstate, 
and  especially  is  this  tme  if  he  have  notice  of  the  dismissal  shortly 
after  the  order  was  passed. 

8.  If  a  pending  suit  be  dismissed  by  an  order  of  the  Court,  and  it  appears 
that  the  ground  mentioned  in  the  order  is  untrue  in  fact,  and  a  motion 
to  reinstate  shows  upon  its  face,  that  though  the  reason  given  was  not 
true,  yet  that  there  was  in  fact  a  good  reason  subsisting  at  the  time 
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why  tbe  case  should  have  been  dismissed,  there  is  no  error  in  refusing 
to  reinstate. 
Warnbr,  C.  J.,  dissented. 

Practice  in  the  Superior  Court.  Judgment.  Immaterial 
error.  Pleading.  Before  Judge  Clajik.  Sumter  Superior 
Court     April  Term,  1873. 

This  case  arose  upon  the  issues  formed  in  the  following  mo- 
tion: 

'*  Sumter  Superior  Court, 

"October  Terra,  1872. 

"  It  appearing  to  the  Court  timt  on  the  22d  day  of  Decem- 
ber, 1869,  Hugh  P.  Arnold,  by  his  attorneys,  Hines&Hobbs, 
filed  his  action  of  complaint  in  this  Court  returnable  to  the 
April  Term,  1870,  against  A.  H.  Kendrick,  administrator  of 
James  H.  Ravens,  deceased,  upon  a  promissory  note  dated 
February  20th,  186 1 ,  and  due  March  Ist,  1862,  for  $2,140  00, 
payable  to  H.  P.  Arnold  or  bearer,  and  on  which  note  said 
James  H.  Ravens'  name  appears  as  security  for  one  Robert 
White,  principal,  and  to  which  action  the  defendant  filed,  on 
April  12th,  1870,  his  plea  of  the  general  issue:  that  at  the 
October  adjourned  term,  1871,  on  the  13th  of  December,  the 
following  order  was  taken :" 

"Hugh  P.  Arnold  vs.  A.  H.  Kendrick,  administrator. 
"  It  is  ordered  by  the  Court  that  the  above  suit  be  dismissed 
for  want  of  payment  of  taxes. 

(Signed)  "J.  M.  Clark, 

"Judge  S.  a  S.  W.  C' 

"  It  is,  on  motion  of  plaintiff's  counsel,  ordered  that  the  said 
A.  H.  Kendrick,  administrator,  show  cause  on  to-morrow 
morning,  or  as  soon  as  counsel  can  be  heard,  why  said  order 
should  not  be  set  aside,  and  said  cause  be  set  for  trial  on  its 
merits  at  the  next  term  of  this  Court,  on  the  following  grounds : 

"  1st.  That  there  was  an  aflBdavit  of  taxes  paid  filed  in  said 
cause  on  April  7th,  1871,  and  therefore  the  ground  upon 
which  said  order  was  granted  was  not  true. 
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"  2d.  That  th|  plaintiff  had  no  notice  of  the  motion  to  dis- 
miss. 

"  3d.  That  the  Act  requiring  the  payment  of  taxes  is  con- 
trary to  the  Constitution  of  the  United  States  and  of  the 
State  of  Georgia. 

"  4th.  That  the  plaintiff  having  been  ignorant  of  this  order 
until  this  terra  of  the  Court,  the  motion  to  reinstate  could, 
not  have  been  sooner  made.  That  the  plaintiff's  attorneys 
were  present  at  the  October  term,  1871,  of  the  Court,  with  . 
the  intention  of  pressing  said  case,  when  N.  A.  Smith,  Esq., 
of  counsel  for  defendant,  made  a  proposition  to  settle  said 
case,  which  they  agreed  to  submit  to  their  client,  and  did  so, 
and  pending  these  negotiations,  without  notice  to  them,  this 
order  was  taken." 

This  motion  was  supported  by  affidavit  of  counsel. 

The  answer  of  the  defendant  set  up  the  following  facts : 
The  case  was  called  in  its  regular  order.  There  was  no  en- 
try of  an  affidavit  of  payment  of  taxes  having  been  filed  on 
the  Judge's  docket,  and  there  was  no  proof  that  taxes  had 
been  paid  offered,  when  counsel  for  defendant  took  said  order, 
no  one  objecting.  Soon  after  the  dismiasal  ol  the  cause,  coun- 
sel for  defendant  informed  one  of  the  counsel  for  plaintiff  of 
the  fact,  who  replied  that  he  was  glad  of  it,  or  that  it  was 
right,  as  the  plaintiff  had  refused  a  fkir  offer  of  compromise. 
This  conversation  occurred  before  the  last  April  term  of  the 
Court.  The  proposition  to  compromise,  referred  to  in  said 
motion,  was  made  as  follows: 

Before  the  commencement  of  said  action,  or  soon  thereafter, 
defendant  believes  in  February,  1870,  he  being  anxious  to 
settle  and  compromise  all  claims  against  the  estate,  directed 
his  attorney,  N.  A.  Smith,  to  go  to  Albany  and  see  plaintiff's 
attorneys  in  reference  to  the  note  on  which  suit  was  com- 
menced. Said  attorney  requested  said  Smith  to  make  a  writ- 
ten statement  of  his  proposition  to  compromise,  which  was 
done.  They  subsequently  informed  him  that  said  proposition 
had  been  refused.     This  occurred  long  prior  to  the  dismissal 
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of  said  suit     No  other  terms  of  compromise  were  ever  offered 
by  the  defendant,  or  by  any  one  authorized  by  him. 

This  answer  was  also  supported  by  affidavit  of  counsel. 

The  motion  was  refused  and  the  movant  excepted. 

HiNES  &  HoBBS;  Hawkins,  Guerry  &  Hollis,  for 
plaintiff  in  error. 

N.  A.  Smith  ;  C.  T.  Goode,  for  defendant. 
McCay,  Judge. 

At  the  October  adjourned  term  of  Sumter  Superior  Court, 
the  Judge  passed  an  order  dismissing  a  suit  there  pending,  for 
reason,  as  stated  in  the  order  "  want  of  payment  of  taxes."  At 
October  term,  1873,  the  plaintiff  moved  to  reinstate.  1st.  On 
the  ground  that  the  order  was  void.  2d.  Because  it  was 
based  on  a  mistake  of  fact,  as  an  affidavit  of  taxes  paid  was 
filed.  3d.  The  plaintiff's  counsel  was  absent  from  Court  at 
the  time,  and  did  not  know  of  the  order  dismissing  until  the 
present  term ;  and,  that  at  the  time  of  the  dismissal,  there 
was  an  offer  of  compromise  pending,  made  by  the  defendant's 
counsel. 

In  reply  to  the  motion  to  show  cause,  the  defendant  set  up : 
1st.  That  the  order  was  not  void.  2d.  That  there  was  no 
pending  offer  of  compromise;  that  the  offer  had  been  made 
and  declined  in  1870.  3d.  That  plaintiff's  counsel  had  ex- 
press notice  of  the  order  in  a  few  weeks  after  it  was  taken, 
and  then  expressed  himself  glad  of  it,  as  a  fair  offer  of  com- 
promise had  been  refused. 

This  showing  was  supported  by  evidence  at  the  hearing. 
The  Court  refused  the  motion  and  the  plaintiff  excepted. 

There  can  be  no  queston  is  this  case  as  to  the  jurisdiction 
of  the  Court  passing  this  order,  both  over  the  parties  and  the 
subject  matter.  The  matter  was  the  dismissing  of  a  pending 
suit,  and  the  party  complaining  was  the  plaintiff  in  this  suit. 
It  is  admitted  that  every  Court  has  jurisdiction  over  the  ques- 
tion whether  or  not  a  suit  pending  in  the  Court  shall  be  dis- 
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missed.  It  is  admitted  that  if  do  reason  appeared  on  the  &oe 
of  the  judgment,  the  order  of  dismissal  would  be  conclusive 
after  the  term.  It  follows,  therefore,  that  the  only  reason  for 
setting  aside  the  order  is  that  it  appears,  on  its  face,  to  have 
been  passed  by  the  Judge  for  a  reason  not  supported  by  law. 
In  other  words,  the  Court  erred  in  passing  the  order,  and  his 
error  was  an  error  of  law.  By  the  Constitution  of  this  State, 
the  errors  of  the  Judges  of  the  Superior  Courts  are  to  be  cor- 
rected by  the  Supreme  Court  by  writ  of  error.  By  section 
4191  of  the  Code,  either  party  may  except  to  any  decision, 
sentence  or  decree  of  the  Judge  of  the  Superior  Court,  and 
bring  it  to  this  Court  for  review  and  correction.  And  by  sec- 
tion 2870,  it  is  provided  that  '^all  writs  of  error  must  be  sued 
out  within  thirty  days  from  the  adjournment  of  the  Court 
where  the  decision  complained  of  was  made,  or  if  made  at 
Chambers,  from  the  time  of  the  decision.'' 

There  is,  and  there  can  be,  no  dispute,  that  it  was  within 
the  jurisdiction  of  the  Judge  to  dismiss  this  suit  Indeed,  it 
is  admitted  that  if  he  had  given  no  reason  for  his  decision  on 
ihe  &ee  of  it,  and  the  party  complaining  had  &iled  to  sue  out 
his  writ  of  error  in  thirty  days,  he  would  have  been  barred. 
The  statute  says  oil  writs  of  error  shall  be  sued  out  within 
thirty  days.  What  right  has  any  one  to  say  that  this  only 
applies  to  such  errors  of  the  Judge  as  do  not  appear  on  the 
face  of  his  decision  ?  Until  a  Court  has  adjourned,  all  its 
judgments  are  open  to  inquiry ;  but  after  it  has  adjourned,  if 
there  be  any  complaint  of  an  error  of  law,  oommUted  by  the 
Judge,  this  Court  and  this  Court  alone,  can  review  and  cor- 
rect it.  There  is  but  one  exception  to  this  rule,  and  that  is,  a 
motion  for  a  new  trial,  setting  forth  extraordinary  circum- 
stances to  excuse  the  delay.  In  such  cases  the  Code,  sections 
3667  and  3670,  allows  application  to  be  made  after  the  judg- 
ment 

Was  this  order  dismissing  the  plaintiff's  suit  a  decision,. 

sentence  or  decree  of  the  Superior  Court?    Would  a  writ  of 

error  have  been  a  proper  means  to  correct  it  ?    Is  any  excuse 

shown  why  the  party  complaining  did  not  move  to  correct  it 

Vol.  l.  20. 
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at  the  term  at  which  it  occurred  ?  If  these  questions  must 
be  answered,  the  first  two  in  the  affirmative  and  the  last  in 
the  negative,  it  must  follow  that  the  party  complaining  is 
barred  by  his  own  neglect  and  laches. 

The  only  question  in  this  ease  that  presents  to  my  mind  any 
matter  for  hesitation  is,  whether  or  not  the  present  movant  has 
shown  an  excuse  for  not  moving  at  the  term.  It  appears  that 
his  counsel  was  absent ;  but  under  the  proof,  the  Judge  has 
decided  that  his  absence  was  without  excuse,  and  I  think  the 
eviiJence  supports  the  Judge's  decision.  Indeed,  tlie  showing 
of  Mr.  Hines,  on  this  point,  is  itself  very  inoonclusive. 

As  to  the  mistake  of  fact  by  the  Judge,  in  dismissing  the 
case,  the  same  reasons  apply.  If  the  plaintiff  was  absent 
without  excuse,  at  the  term,  I  doubt  if  he  could  move  at  a 
subsequent  term.  But  there  is  proof  here  that  he  was  in- 
formed of  the  decision  and  order  of  the  Judge  shortly  after  it 
was  made.  Even  after  this,  he  gives  no  reason  why  he  did 
not  look  after  his  case  at  the  next  term.  He  fails  to  move 
until  the  second  term  after,  and  is  thus  not  even  within  the 
rule  which  allows  one  to  move  for  a  new  trial  afl«r  ihe  term, 
on  giving  extraordinary  reasons  for  his  delay  in  not  moving 
at  the  term,  or  even  at  the  next  term.  It  is,  therefore,  my 
opinion : 

1.  That  this  order  was  in  the  jurisdiction  of  the  Court,  to 
hear  and  pass  upon,  and  that  it  is  not  void  because  it  gives  as 
the  reason  of  it,  a  fact  which  is  not  a  legal  reason. 

2.  That  in  the  nature  of  it,  it  was  a  decision,  judgment, 
sentence  or  decree  of  the  Judge  of  the  Superior  Court,  and, 
therefore,  the  subject  matter  of  a  bill  of  exceptions. 

3.  No  motion  having  been  made  to  alter  or  correct  it  dur- 
ing the  term,  and  no  good  excuse  being  given  for  this  failure, 
and  no  bill  of  exceptions  having  been  filed  within  thirty  days, 
as  required  by  law,  the  party  complaining  is  barred  by  his 
own  laches^  and  is  conclusively  presumed,  for  reasons  best 
known  to  himself,  to  have  acquiesced  in  the  order. 

Judgment  affirmed. 
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Trippe,  Judge,  concurring. 

1.  Where,  at  the  October  terra,  1871,  a  case  is  called  on  the 
docket  in  its  regular  order,  and  plain  tiff  ^s  counsel  is  absent 
and  not  represented,  and  the  Court  dismisses  the  case,  assign- 
ing in  the  order  of  dismissal  as  the  reason  therefor,  the  non- 
payment of  taxes :  Held,  that  as  the  case  was  not  prosecu- 
ted, and  it  was  the  duty  of  the  Court  to  dispose  of  it  when 
called  for  trial,  there  was  a  goo<l  and  suflBcient  ground  for  the 
order,  to- wit:  for  want  of  prosecution,  and  it  is  suflBcient  to 
sustain  the  judgment  of  dismissal,  although  not  recited  in  the 
order. 

2.  If  on  the  hearing  of  a  motion  to  reinstate  the  case,  be- 
cause, amongst  other  reasons  assigned,  it  was  improvidently  dis- 
missed, there  is  evidence  sufficient  to  authorize  the  Court,  in 
the  exercise  of  its  discretion,  to  hold  to  tlie  contrary,  and  that 
in  addition  to  the  absence  of  plaintiff's  counsel,  without  leave 
of  the  Court,  when  the  case  was  called,  there  is  testimony  that 
counsel  for  plaintiff  was  notified  of  the  dismissal  in  two  weeks 
aflerwards,  expressed  satisfaction  that  it  was  done,  and  no 
steps  were  taken  to  reinstate  for  more  than  a  year,  it  was  no 
abuse  of  the  discretion  of  the  Court  in  refusing  the  motion. 

Warner,  Chief  Justice,  dissenting. 

On  the  22d  day  of  December,  1869,  the  plaintiff  instituted 
his  suit  in  the  Superior  Court  of  Sumter  county  against  the 
defendant  on  a  promissory  note,  dated  in  1861,  for  the  sum  of 
$2,140  00. 

At  an  adjourned  term  of  the  Court,  in  December,  1871,  it 
was  "ordered  and  adjudged  by  the  Court  that  the  said  suit  be 
dismissed  for  want  of  payment  of  taxes.'' 

At  the  October  term  of  the  Court,  1872,  the  plaintiff  made 
a  motion  to  set  aside  this  pretended  judgment  of  dismissal, 
and  to  have  his  case  reinstated  on  the  docket  of  the  Court;  in 
other  words,  he  made  a  motion  to  reinstate  his  (ase  upon  the 
docket  of  the  Court,  treating  the  pretended  judgment  of  dis- 
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missal  of  the  case  for  the  cause  apparent  on  the  face  of  it,  as  Si 
nullity.     This  motion  was  refused,  and  the  plaintiff  excepted. 

It  is  not  pretended  that  the  plaintiff's  debt  was  barred  by 
the  statute  of  limitations  applicable  to  promissory  notes,  at 
the  time  of  the  commencement  of  the  suit.  But  for  this  pre- 
tended judgment  of  dismissal  for  the  non-payment  of  taxes, 
as  the  sole  ground  therefor,  the  plaintiff  would  have  been  en- 
titled to  have  collected  his  debt  from  the  defendant,  unless  he 
had  a  valid,  legal  defense  thereto,  independent  of  the  statute 
of  limitations.  What  is  it  then  that  prevents  the  plaintiff 
from  prosecuting  his  suit  in  the  Court  in  which  it  was  right- 
fully instituted  in  time,  in  accordance  with  the  laws  of  the 
land?  It  is  this  pretended  judgment  of  dismissal  before  re- 
cited, this  nullity  which  the  Court  below  galvanizes  into  a 
valid,  subsisting  legal  judgment  that  took  his  case  off  of  th^ 
docket  of  the  Court,  and  now  keeps  it  off,  and  nothing  else. 
If  the  Court  below  had  not  galvanized  this  pretended  judg- 
ment, this  nullity,  into  a  valid,  subsisting  judgment,  and 
made  it  operative  as  such  to  take  the  plaintiff's  case  off  the 
docket  of  the  Court,  and  as  standing  in  his  way  now  to  keep 
it  off,  there  would  have  been  no  necessity  for  the  plaintiff  to 
have  made  a  motion  to  set  it  aside  and  get  it  out  of  his  way. 
The  plain  fact  is,  that  if  this  pretended  judgment,  this  nul- 
lity which  the  Court  below,  by  some  process  unknown  to  the 
law,  galvanizes  into  a  valid  legal  judgment,  and  then  makes 
it  stand  in  the  plaintiff's  way,  by  refusing  to  set  it  aside  out 
of  his  way,  and  so  long  as  this  galvanized  nullity  in  the  form 
of  a  judgment  shall  be  allowed  to  remain  and  have  the  effect 
of  a  valid  judgment,  as  it  was  held  to  be  by  the  Court  below, 
the  plaintiff  is  remediless.  It  is  this  pretended  galvanized 
nullity^  this  void  judgment  which  hurts  the  plaintiff  and 
keeps  his  case  off  the  docket  of  the  Court,  and,  in  my  judg- 
ment, he  has  the  right,  under  the  provisions  of  the  Code,  to 
make  a  motion  to  have  it  set  aside  and  removed  out  of  his 
way  at  any  time  within  seven  years  from  the  date  of  its  ren- 
dition, for  the  reasons  expressed  in  my  dissenting  opinion  in 
Tison  vs.  McAfee. 
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It  is  Dot  a  good  reply  to  the  plaintiff's  motion  to  set  aside 
this  pretended  void  judgment  out  his  way  and  to  have  his  case 
re-instated,  that  the  note  on  which  the  suit  was  instituted  in 
December,  1869,  is  now?  barred  by  the  statute  of  limitations;  it 
was  not  barred  when  the  plaintiff's  suit  was  commenced  thereon, 
which  was  dismissed  out  of  Court  by  this  pretended  void 
judgment,  and  the  plaintiff's  rights  in  respect  to  the  statute 
of  limitations  running  against  the  note,  are  to  be  viewed  and 
considered,  just  as  the  same  existed  when  his  case  was  dis- 
missed out  of  Court  by  this  pretended  void  judgment,  and 
not  as  the  same  existed  at  the  time  the  motion  was  made. 

The  plaintiff's  suit  was  commenced  in  time  under  the  pro- 
visions of  the  Limitation  Act  of  1869,  and  it  is  not  his  fault 
that  it  is  not  now  pending  on  the  docket  of  the  Court  where 
it  was  rightfully  entered  in  accordance  with  the  law  of  the 
land,  and  where  it  would  have  remained  until  a  final  trial, 
but  for  this  pretended  void  judgment  by  which  it  was  dis- 
missed therefrom,  and  which  now  keeps  it  off  of  the  docket 
by  being  galvanized  by  the  Court  below  into  a  living,  effective 
judgment  for  that  purpose,  and  thus  deprives  the  plaintiff  of 
his  plain  l^al  rights.  The  only  question  is  whether  it  was 
error  in  the  Court  below  in  'recognizing  this  void  judgment 
dismissing  the  plaintiff's  case,  for  the  causes  apparent  on  the 
face  of  it,  as  a  valid  subsisting  judgment  standing  in  the 
plaintiff's  way  of  having  his  case  reinstated,  or  whether  it 
should  have  been  treated  as  a  nullity  by  the  Court,  and  the 
plaintiff's  case  reinstated  on  the  docket  where,  by  law,  it  was 
rightfully  entered  for  a  hearing  and  trial. 

In  my  judgment,  the  Court  below  should  have  granted  the 
plaintiff's  motion  to  reinstate  the  case,  on  the  ground  that  the 
order  and  judgment  of  the  Court,  made  at  the  December 
term,  1871,  dismissing  it  for  want  of  payment  of  taxes,  was 
null  and  void,  and  if,  in  the  opinion  of  the  Court  below,  that 
pretended  judgment  stood  in  the  plaintiff's  way  of  having  his 
case  reinstated,  then  it  should  have  granted  an  order  to  set  it 
aside,  and  that  the  plaintiff  was  not  barred  of  his  right  to 
make  the  motion  at  the  time  he  did,  by  any  statute  of  limi- 
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tations  of  this  State  applicable  thereto,  or  bv  any  want  of  dili- 
gence on  his  part,  in  view  of  the  facts  disclosed  in  the  record. 
I  am,  therefore,  of  the  opinion  that  the  judgment  of  the 
Court  below  should  be  reversed. 


John  F.  Louden,  assignee,  plaintiflF  in  error,  vs.  John  King, 
defendant  in  error. 

When  a  defendant  in  an  attachment  is  adjudged  a  bankrupt  within  four 
months  after  the  issuing  of  the  attachment,  and  the  assignee  comes  in 
the  Court  where  the  attachment  is  pending  and  makes  it  known  that 
the  defendant  has  been  so  adjudged  a  bankrupt^and  moves  to  have  the 
attachment  declared  dissolved : 

Seldf  That  the  Court  ought  to  grant  the  motion,  and  that  it  was  not 
necessary  for  the  assignee  to  make  himself  a  formal  party  to  the  at- 
tachment before  moving  to  have  it  declared  dissolved. 

Bankrupt.  Attachment.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.     October  Term,  1872. 

On  the  5th  April,  1872,  John  King  attached  the  cotton 
presses,  castings  and  oilier  property  of  the  Empire  Cotton  Seed 
Huller  and  Oil  Company,  on  the  ground  "that  said  defendant 
was  causing  its  property  to  be  removed  beyond  the  limits  of 
the  State,''  for  $2,307  53.  At  the  November  term,  1872,  of 
Muscogee  Superior  Court,  John  F.  Louden  made  the  follow- 
ing motion  in  writing:  "And  now  comes  John  F.  Louden, 
assignee  in  bankruptcy  of  the  Empire  Cotton  Seed  Huller 
and  Oil  Company,  an  incorporation  of  the  State  of  New 
York,  and  makes  profert  of  his  letters  of  appointment  as  as- 
signee of  said  defendant  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  shows  that 
the  said  Empire  Cotton  Seed  Huller  and  Oil  Company  was 
declared  bankrupt  under  the  Act  of  Congress,  passed  March 
2d,  1867,  on  the  2d  July,  1872;  that  said  attachment  was  sued 
out  on  the  5th  April,  1872,  being  within  four  months  of  the 
2d  July,  1872 ;  and  moves  the  dissolution  of  said  attachment." 
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In  support  of  the  motion  he  submitted  the  proceedings  of 
the  District  Court  of  the  United  States  Court  for  the  South- 
em  District  of  the  State  of  New  York,  showing  the  appoint- 
ment of  John  F.  Louden  as  assignee,  with  conveyance  of 
property  of  the  bankrupt  The  Court  refused  to  dissolve  the 
attachment,  to  which  refusal  the  assignee  excepted.  He  fur- 
ther moved  the  Court  to  enter  on  the  minutes  that  said  motion 
was  refused.  This  the  Court  refused  to  permit,  and  he  ex- 
cepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 

B.  J.  Moses,  for  plaintiff  in  error. 

IIenby  L.  Benning;  Peabody  &  Brannon,  for  de- 
fendant. 

McCay,  Judge. 

We  think  the  order  ought  to  have  been  granted.  The 
bankrupt  law  is  just  as  much  the  law  of  the  land  as  the  at- 
tachment law,  and  the  bankrupt  Court  is  as  completely  a  part 
of  the  machinery  of  our  system  of  jurisprudence  as  is  the 
Superior  Court.  There  can  be  no  question,  therefore,  that, 
under  tlie  facts  as  presented  by  the  movant,  this  attachment 
was  dissolved  by  the  adjudication  of  bankruptcy.  When  the 
&ct  of  the  adjudication  was  made  known  to  the  Court,  by 
proper  proof  by  the  assignee,  it  was  the  duty  of  the  Court  to 
recognize  the  &cts  by  an  order  declaring  the  attachment  dis- 
solved. And  this  for  two  reasons — one,  because  the  assignee 
is  entitled  to  have  the  attachment  out  of  his  way ;  and  the 
other,  that  the  records  of  the  State  Court  may  show  what  has 
become  of  the  attachment,  and  why  it  has  not  proceeded. 

We  think  the  movant  was  as  much  a  party  to  the  proceed- 
ing as  was  necessary  for  the  purposes  of  his  motion.  The 
defendant  in  attachment  is  not  served.  The  case  is  only  in 
Court  by  virtue  of  the  levy  or  garnishment,  and  when  that  is 
dissolved  there  is  no  party.    In  the  case  of  Kent  vs.  Dovmng, 
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44  Oeorgiay  116,  the  assignee  sought  to  be  a  party.  He  de- 
sired to  have  the  attachment  dismissed,  not  declared  dissolved. 
Any  rights  of  the  officers  of  Courts  for  costs  or  of  the  at- 
torneys for  bringing  the  fund  into  Court,  are  still  a  lien  on 
the  money.  These  rights  attach  to  the  fund.  We  do  not  de- 
cide wliat  they  are,  nor  is  there  anything  in  the  order  declar- 
ing the  attachment  dissolved  which  affects  them.  The  money 
is  still  in  the  hands  of  the  Court,  burdened  with  whatever 
l^al  liens  there  may  be  upon  it,  arising  out  of  proceedings 
lawfully  had  in  the  cases  under  which  it  came  into  the  cus- 
tody of  the  Court.  Whether  those  liens  shall  be  adjusted 
and  satisfied  before  the  money  is  turned  over,  or  whether  it 
belongs  to  the  bankrupt  Court  to  settle  them  as  it  does  other 
liens,  is  not  now  a  question,  though  we  see  no  good  reason 
now  why  the  Court  having  the  fund  should  not  settle  this  be- 
fore it  turns  it  over. 
Judgment  reversed. 


Arnold  &  DuBose,  plaintiffs  in  error,  vs.  Georgia  Rajl- 
i  ROAD  AND  Banking  Company,  defendant  in  error. 

1.  An  action  against  a  railroad  company  to  recover  the  excess  of  a  pay* 
ment  for  freight  beyond  what  is  allowed  to  be  charged  by  the  charter 
of  the  company,  may  be  brought  under  the  Act  of  March  4,  1869,  in 
the  county  from  which  the  articles  were  shipped,  that  being  the  place 
where  the  contract  for  shipment  was  made,  although  the  payment  was 
made  in  another  county. 

2.  The  Georgia  Railroad  and  Banking  Company,  under  the  12th  section 
of  its  charter,  can  only  charge  for  freight  fifty  cents  per  one  hundred 
pounds,  on  heavy  articles,  for  one  hundred  miles,  and  in  proportion  to 
that  rate  for  a  less  distance  than  one  hundred  miles. 

8.  If  payment  beyond  the  rate  specified  in  the  charter  be  made  volunta- 
rily by  the  shipper,  through  mere  ignorance  of  the  law,  or  paid  *<  where 
the  facts  are  all  known,  and  there  is  no  misplaced  confidence,  and  no 
artifice,  or  deception,  or  fraudulent  practice  is  used  by  the  other  party," 
an  action  will  not  lie  to  recover  it  back. 

Railroads.   Venue.    Charter.   Freight    Contracts.    Before 
Judge  Andrews.    Wilkes  Superior  Court.    May  Term,  1873. 
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Arnold  &  DuBose  brought  complaint  against  the  Georgia 
Railroad  and  Banking  Company  for  $2,362«50,  overcharge 
in  freight  on  three  million  one  hundred  and  fifty  thousand 
pounds  of  cotton,  shipped  on  the  cars  of  the  defendant  for  a 
distance  of  seventy-five  miles.  The  defendant  pleaded  the 
general  issue  and  to  the  jurisdiction  of  Wilkes  Superior  Court. 

The  evidence  made  the  following  case:  The  amount  of  cot- 
ton Mras  shipped,  as  allied,  at  Washington,  Wilkes  county, 
to  be  conveyed  by  the  defendant  to  Augusta,  Richmond  county, 
a  distance  of  seventy-five  miles.  The  freight  charged  by  the 
defendant  was  forty-five  cents  per  hundred  pounds.  The 
freight  had  been  paid  in  Augusta.  The  agent  of  defendant 
at  Washington  had  no  instructions  to  receive  fi:^ight  or  to  re- 
fuse it.  Had  it  been  offered  he  would  have  received  it.  The 
former  charge  was  thirty-three  cents  per  one  hundred  pounds; 
from  the  year  1865  to  the  present  time,  during  which  period 
plaintiff's  cotton  was  shipped,  the  charge  has  been  at  the  rate 
of  forty-five  cents  per  one  hundred  pounds.  The  charge  by 
wagon,  before  the  railroad  was  built,  was  fifty  cents  per  hun- 
dred pounds.  The  plaintifis,  before  the  commencement  of 
suit,  demanded  from  the  defendants  seven  and  one-half  cents 
on  each  (one  hundred  pounds  of  cotton  shipped,  as  being  an 
overcharge  and  illegal,  under  its  charter.  Payment  was  re- 
fused.^^^ 

It  ^/raP^greed  that  the  case  should  go  to  the  jury  on  both 
pleas,  subject  to  the  charge  of  the  Court. 

TJie  Court  charged  that  under  the  fiwts  proved,  the  Supe- 
rior Court  of  Wilkes  county  had  no  jurisdiction  of  the  case; 
that  if  said  Court  did  have  jurisdit  ion,  there  was  nothing  in 
the  charter  of  the  defendant  prohibitog  the  charges  of  freight 
as  made. 

The  jury  returned  a  verdict  for  the  defendant. 

The  plaintiffs  except  to  the  aforesaid  cliarge  of  the  Court, 
both  as  to  jurisdiction  and  as  to  the  construction  of  the  charter 
of  the  defendant. 

R.  Toombs,  for  plaintiffs  in  error. 
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W.  M.  &  M.  P.  Reese;  W.  H.  Hull;   E.  H,  Pottle; 
HiLLYER  &  Brother,  for  defendant. 

Trippe,  Judge. 

1.  Section  3329  of  the  Revised  Code,  as  amended  by  the 
Act  of  March  4th,  1869,  is  as  follows:  "All  railroad  com- 
panies shall  be  liable  to  be  sued  in  any  county  in  which  the 
cause  of  action  originated,  by  any  one  whose  person  or  prop- 
erty has  been  injured  by  such  railroad  company,  their  oflScers, 
agents  or  employees,  for  the  purpose  of  recovering  damages  for 
such  injury,  and  also  on  all  contracts  made  or  to  be  performed 
in  the  county  where  the  suit  is  brought :"  New  Code,  section 
3329.  The  section,  before  it  was  amended  by  the  Act  of  1869, 
has,  after  the  word  "employees,"  the  following  words,  "in 
or  by  the  running  of  the  cars."  These  words  were  stricken 
out  by  the  Act  of  1869,  and  also  the  words,  "  made  or"  were 
inserted  by  that  Act.  Previous  to  its  passage  no  action  could 
be  brought  for  damages  in  the  county  where  the  damage  oc- 
curred, unless  it  was  caused  "  by  the  running  of  the  cars," 
and  no  action  on  a  contract  unless  the  contract  was  to  be  per^ 
formed  in  the  county  where  suit  was  brought.  Of  course 
this  statement  has  no  reference  to  the  right  of  every  plaintiff 
to  sue  the  company  in  the  county  where  its  chie^^ce  of 
business  is  located.  Before  the  statutory  changeHPto  the 
venue  of  suits  against  railroads,  the  action  was  forced  to  be 
brought  in  the  county  where  that  oflSce  was.  The  Legisla- 
ture, seeing  the  burden  that  this  rule  imposed  on  the  citizen, 
compelling  him  to  go  fifty  or  one  hundred  or  two  hundred  miles 
to  assert  his  claim,  commenced,  many  years  ago,  to  give  further 
rights  to  plaintiffs  in  such  cases.  Several  Acts  have  been  pass- 
ed, and  at  last  it  was  enacted  that  the  action  might  be  brought 
where  the  injury  was  done  by  the  running  of  the  cars,  or  where 
the  contract  was  to  be  performed.  To  add  still  farther  to  the 
facilities  of  claimants  living  on  a  long  line  of  road,  and  doubt- 
less to  cover,  as  nearly  as  possible,  all  cases  of  that  sort,  the 
Act  of  1869,  by  striking  out  the  words,  "  in  and  by  the  run- 
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ning  of  the  cars/'  intended  to  include  all  kinds  of  injury  to 
person  and  property  done  by  railroad  companies^  their  agents, 
officers  or  employees,  and  by  adding  the  words,  "or  made," 
to  give  a  right  of  action  on  all  contracts,  where  they  were 
made  or  were  to  be  performed  In  thus  looking  at  these  ef- 
forts on  the  part  of  the  Legislature,  we  do  not  think,  at  least 
a  majority  of  this  Court  do  not,  that  it  would  be  within  the 
spirit  and  meaning  of  the  Act  of  1869  to  hold  in  such  cases 
as  this,  and,  in  &ct,  in  all  cases  founded  on  or  growing  out  of 
the  contract  and  resting  directly  upon  the  contract,  that  the 
action  could  not  be  brought  where  such  contract  was  made. 
We  think  the  true  intent  and  meaning  of  the  Act  of  1869, 
when  construed  in  the  light  of  the  old  law,  the  mischief  and 
the  remedy,  would  sustain  this  action  in  the  county  of  Wilkes, 
in  so  far  as  the  question  of  jurisdiction  is  involved. 

2.  The  next  question  is,  whether  the  following  words  in 
the  charter  of  the  Georgia  Bailroad,  to-wit :  "  that  the  charge 
of  transportation  or  conveyanoe  shall  not  exceed  fifty  cents 
per  hundred  pounds  on  heavy  articles,  and  ten  cents  per  cubic 
foot  on  articles  of  measurement,  for  every  one  hundred  miles," 
impose  a  pro  rata  limitation  on  distances  less  than  one  hun- 
dred miles.  For  myself,  I  do  not  hesitate  to  state  that  this 
question  is  one  of  some  difficulty,  though  a  majority  of  the 
Court  have  no  hesitancy  ou  their  minds.  The  argument  on 
this  point  was  able  and  ingenious,  but  it  is  unnecessary  to  re- 
view it  here.  There  are  two  other  provisions,  in  the  same 
section,  making  direct  reference  to  the  one  quoted,  which 
determines  the  matter,  at  least  so  &r  as  to  justify  the  decision 
pronounced.  The  first  of  these  is,  "  that  the  said  company 
may,  when  they  see  fit,  rent  or  farm  out  all,  or  any  party 
of  their  said  exclusive  right  of  transportation  or  conveyance 
of  persons  on  the  railroad,  or  railroads,  with  the  privil^e  to 
any  individual  or  individuals,  or  other  company,  and  for  such 
term  as  may  be  agreed  upon,  subject  to  the  rates  above  men- 
tionedJ^  Now,  it  is  pertinent  to  remark  that  the  charter 
granted  the  right  to  build  branch  railroads  to  points  less  than 
ooe  hundred  miles  distant,  and  that  these  branches  could 
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not  be  of  that  length.  If  the  rates  that  had  been  prescribed 
were  not  intended  to  be  proportionately  applied  to  distances 
under  one  hundred  miles,  how  could  the  lease  of  a  branch 
road,  or  part  of  the  road  of  a  less  length  than  one  hundred  miles, 
be  "subject  to  the  rates  above  mentioned?"  If  those  rates 
were  intended  to  govern  the  lessees,  as  to  distances  less  than 
one  hundred  miles,  it  could  only  be  by  apportioning  the  rates 
to  the  distance;  and  if  the  lessees  were  to  be  thus  controlled 
by  such  an  apportionment,  it  was  because  the  charter  intended 
to  apply  them  to  the  whole  road.  The  second  provision  re- 
ferred to  is,  "  it  shall  be  lawful  for  the  said  company  to  use 
or  employ  any  section  of  their  intended  railroad,  subject  to  the 
rates  before  mentioned,  before  the  whole  shall  be  completed, 
and  in  any  part  thereof  which  may  afford  accommodation  for 
the  conveyance  of  persons,  merchandize  or  produce."  The 
same  remark  is  appropriate  to  this  which  was  made  in  refer- 
ence to  the  provision  About  leasing.  Each  implies  that  less 
than  one  hundred  miles  of  the  road  might  be  used,  more  or 
less  permanently ;  but  if  it  was,  the  owner  or  the  lessee,  as 
the  case  might  be,  should  be  subject  to  the  rate  of  fifty  cents 
per  hundred  pounds  for  one  hundred  miles.  And  this  could 
not  be,  unless  a  certain  proportion  of  that  rate  was  taken  for 
a  corresponding  proportion  of  that  distance. 

3.  The  defendant  further  insists,  that  even  if  the  amount 
charged  and  paid  by  plaintifife  was  beyond  the  charter  rates, 
yet  it  was  paid  voluntarily  by  them,  and  that  there  was  no 
artifice,  fi^ud,  or  deception  on  the  part  of  defendant  This 
presents  the  question  whether  money,  paid  voluntarily  by  one 
party  to  another,  with  knowledge  of  all  the  fiujts,  can  be  re- 
covered back,  on  the  ground  that  the  party  receiving  the 
money  could  not  have  enforced  payment  by  law.  No  one 
will  deny  that  if  the  party  so  paying,  did  so  with  knowledge, 
that  it  could  not  have  been  collected  by  legal  process,  he  can- 
not recover  it  back.  Money  paid  for  a  gaming  debt  is  an  ex- 
ception, by  special  statute.  Usury  paid  is  another  exception ; 
but  that  not  to  the  extent  to  which  the  party  paying  could 
have,  by  law,  prevented  its  collection.     He  could,  by  setting 
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up'the  defense  of  usury,  defeat  the  collection  of  all  but  the 
original  principal.  If  he  voluntarily  pay  principal  and  usury, 
he  could  only  recover  back  the  excess  of  the  usury  over  the 
l^al  interest  I  speak  of  the  law  as  it  formerly  stood;  and 
even  when,  by  statute,  the  whole  contract  was  void  on  account 
of  usury,  still  if  the  debtor  paid  the  whole,  he  could  reclafm 
nothing  but  what  was  over  the  lawful  interest.  The  authori- 
ties to  the  effect  that  money  paid  voluntarily,  without  mis- 
take of  fact,  though  in  ignorance  of  the  law,  cannot  be  recov- 
ered back,  are  numerous  and  almost  without  exception.  In 
Culbreath  vs.  Culbreath,  7  Georgia,  64,  in  an  elaborate  de- 
cision, showing  that  there  might  be  a  recovery  where  it  was 
paid  under  a  mistake  of  law,  the  principle  is  yet  admitted  that 
if  it  be  from  ignorance  of  law,  there  can  be'lPrecovery.  And 
the  great  effort  in  that  case  is  to  set  up  and  show  that  there 
is  a  difference  between  ignorance  and  mistake  of  the  law.  This 
principle  has  been,  to  a  certain  extent^  embodied  in  the  Code: 
See  sections  3121  to  3126,  inclusive,  new  Code;  section  3121 
is,  "mere  ignorance  of  the  law  on  the  part  of  the  party  him- 
self, where  the  facts  are  all  known,  and  there  is  no  misplaced 
confidence,  and  no  artifice,  or  deception,  or  fraudulent  practice 
is  used  by  the  other  party,  either  to  induce  the  mistake  of  law, 
or  to  prevent  its  correction,  will  not  autliorize  the  interven- 
tion of  equity.''  Section  2636  provides,  "mistake  of  law,  if 
not  brought  about  by  the  other  party,  is  no  ground  for  annul- 
ling a  contract  of  sale.  Mistake  of  a  material  fact  may,  in 
some  cases,  justify  a  rescision  of  the  contract,  mere  ignorance 
of  a  fiict  will  nof  A  strong  writer  has  said,  that  to  allow 
the  doctrine  that  ignorance  of  law  is  a  ground  of  defense, 
would  overturn  the  foundations  of  every  system  of  jurispru- 
dence. Bateman  on  Commercial  Law,  26 ;  and  Judge  Story 
says:  "As  every  man  is  presumed  to  know  the  law,  and  to 
act  upon  the  rights  which  it  confers,  when  he  knows  the  facts, 
it  is  culpable  negligence  in  him  to  do  an  act  or  make  a  con- 
tract, and  then  set  up  his  ignorance  as  a  defense :  1  Story's 
Equity,  section  140.  A  few  of  the  numerous  cases  determin- 
ing the  principle  involved  in  this  case  are  simply  referred  to: 
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12  East,  38;  2  Ibid.,  469;  5  Taunt,  144;  8  Wheaton,  215; 
2  John.  Ch.,  61;  9Cowen,674;  1  Wend.,  355;  10  Peters,  138. 
It  is  true  that  in  some  of  those  cases  no  distinction  is  taken 
between  ignoranee  and  mistake  of  law.     They  seem  to  be  held 
as  equivalent  terms,  and  the  right  to  relief  is  denied  in  either 
instance.     Others  of  them  draw  a  distinction,  as  did  this 
Court  in  Ctdbreath  vs.  Culbreaihy  supra,  and  maintain  the 
right  to  relief  where  there  has  been  a  mistake  of  law.     In  the 
case  under  consideration  the  plaintiffs  were  paying  the  money 
sued  for  during  the  years  1868  to  1872,  inclusive.     They 
now  set  up  tliat  the  defendant  had  no  right  by  law  to  make 
the  charges  which  they  paid ;  in  other  words,  that  the  de- 
fendant charged  and  they  paid  more  than  the  defendant  was, 
by  its  charter,  allowed  to  charge.     Why,  then,  did  they  pay 
it?     If  voluntarily,  or  by  agreement,  knowing  the  law,  no 
one  can  say  tl«ey  are  entitled  to  recover  it  back.     If  volun- 
tarily, but  in  ignorance  of  the  law,  we  have  seen  that  it  is  not 
sufficient,  neither  under  the  principles  contained  in  the  Code, 
or  under  the  decisions  referred  to.     If  there  was  any  fraud, 
artifice  or  deception  practiced  by  defendant,  it  should  have 
been   shown.     Under  this  great  weight  of  authority,  both 
statutory  and  judicial,  it  may  well  be  said,  as  was  said  by  the 
Judges   pronouncing  the  opinion  of  the  Supreme  Court   of 
New  York,  in  Clarke  vs.  Dutcher :  "Although  there  are  a  few  i 
dicta  of  eminent  Judges  to  the  contrary,  I  consider  the  cur- 
rent and  weight  of  auihorities  as  clearly  establishing  the  po- 
sition, that  where  money  is  paid  with  a  full  knowledge  of  all 
the  facts  and  circumstances  upon  which  it  is  demanded,  or 
with  the  meams  of  such  kuowledge,  it  cannot  be  recovered 
back  upon  the  ground  that  the  party  supposed  he  was  bound 
in  law  to  pay  it,  when  in  truth  he  was  not.     He  shall  not  be 
permitted  to  allege  his  ignorance  of  the  law ;  and  it  shall  be 
considereda  voluntary  payment:"  9Cowen,68l^    This,  then, 
l)eing  the  law  of  this  case,  although  the  Court  below  erred  on 
the  question  of  jurisdiction,  we  are  constrained  to  affirm  the 
general  judgment,  as  the  verdict  must  necessarily,  under  the 
evidence,  have  been  what  it  was,  and  this  is  in  accordance  with 
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numerous  decisions  of  this  Court:  41  Georgia,  16  ;  42  Creor- 
ffia,  244. 

Judgment  affirmed. 

McCay,  Judge,  concurring. 

I  concur,  except  on  the  point  of  jurisdiction  of  the  Supe- 
rior Court  of  Wilkes  county.  As  the  cause  of  action  was  not 
on  the  contract,  but  on  the  implied  assumpsit  arising  on  the 
payment  of  the  money  to  repay  it,  and  as  the  money  was  paid, 
in  feet,  in  Richmond  county,  the  suit,  if  a  good  suit,  should 
have  been  in  Richmond  county. 


Zachariah  H.  Sheppard,  plaintiff  in  error,  vs.  Miles 
Whitfield,  executor,  defendant  in  error. 

When  a  suit  pending  in  the  Superior  Court  was  dismissed  by  order  of 
the  Court  at  March  term,  1869,  of  the  Court,  and  there  is  nothing  on 
the  face  of  the  order  to  show  the  ground  of  its  dismissal,  it  is  too  late 
at  June  terra,  1872,  to  move  to  have  the  case  reinstated  on  the  ground 
shown  by  parol,  that  the  order  of  dismissal  was  because  the  suit  was 
for  a  slave  debt. 

Practice  in  the  Superior  Court.  Judgment.  Before  Judge 
Twiggs.  Washington  Superior  Court.  June  Adjourned 
Term,  1872. 

Sheppard  brought  complaint  against  Whitfield  as  the  ex- 
ecutor of  Robert  Whitfield,  deceased,  for  $500  00,  alleged  to 
be  due  for  the  hire  of  a  slave.  At  the  April  term,  1869,  of 
the  Court,  when  the  case  was  called,  defendant's  counsel 
moved  to  dismiss  the  same  on  the  ground  that  it  was  a  suit 
for  the  recovery  of  the  hire  of  a  slave,  of  which  the  Court 
could  not  take  jurisdiction  under  the  provisions  of  the  Con* 
stitution  of  1868.     The  motion  was  sustained. 

The  record  and  bill  of  exceptions  fail  to  disclose  the  judg- 
ment of  the  Court.  It  is  merely  stated,  in  general  terms, 
that  the  motion  was  sustained  and  the  case  dismissed. 
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At  the  June  adjourned  term,  1872,  counsel  for  plaintiflF 
moved  to  reinstate  said  cause  upon  the  following  grounds, 
to- wit: 

1st  Because  the  Court  erred  in  entertaining  a  motion  to 
dismiss  said  cause  under  the  provisions  of  the  Constitution 
of  1868. 

2d.  Because  the  provision  of  the  Constitution  of  1868, 
which  prohibits  the  Courts  from  taking  jurisdiction  of  debts 
for  the  sale  or  hire  of  slaves  is  null  and  void,  being  obnox- 
ious to  the  10th  section  of  the  1st  Article  of  the  Constitutiorf 
of  the  United  States. 

3d.  Because  there  existed  no  legal  ground  for  dismissing 
said  cause. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

Langmade  &  Evans,  by  brief,  for  plaintiff  in  error. 
No  appearance  for  defendant. 

McCay,  Judge. 

Whilst  the  question  in  this  case  is  settled  by  the  decision 
in  the  case  of  Tison  vs.  McAfee,  decided  at  this  term,  yet,  as 
there  is  a  material  difference  between  this  case  and  those  cases 
in  one  particular,  and  as  that  difference  makes  this  a  case  on 
which  we  all  agree,  we  prefer  to  put  the  case  on  a  ground  de- 
pendent upon  that  difference.  In  the  case  referred  to  the 
judgment  of  the  Court,  dismissing  the  suit,  was,  upon  its  lace, 
based  solely  on  the  ground  that  the  consideration  of  the  debt 
sued  was  slaves ;  the  judgment  in  this  case  is  a  general  one. 
No  reason  is  stated  for  dismissing  the  case.  The  Chief  Jus-^ 
tice  dissented  in  the  former  cases  on  the  sole  ground  that  upon 
the  face  of  the  record  it  appeared  that  the  Court  had  done 
an  act  beyond  its  power,  and,  therefore,  beyond  its  jurisdio- 
tion ;  an  act  void  upon  its  face.  No  such  thing  appears  here. 
The  case,  as  appears  by  the  record,  was  dismissed.  So  &r  as 
the  record  shows,  this  may  have  been  for  a  good  reason— one 
entirely  proper.    True,  it  is  made  to  appear  by  parol  that  the 
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real  reason  was  not  a  good  one.  But,  even  in  the  view  of  the 
Chief  Justice,  as  stated  by  him  so  emphatically  in  the  two 
cases  alluded  to,  it  is  not  competent  to  attack  a  judgment  ap- 
parently good,  by  a  parol  showing  that  the  reason  for  it  was 
one  that  did  not  exist  in  law.  If  the  dismissal  was  error,  the 
losing  party  should  have  excepted  at  the  time,  procured  a  cer- 
tificate of  the  Judge,  in  due  form,  to  the  truth  of  the  case  and 
sought  his  remedy  by  writ  of  error  to  this  Court. 
Judgment  affirmed. 


Henry  O.  Hoyt,  plaintiff  in  error,  vs.  The  State  op 
Georgia,  defendant  in  error. 

1.  An  indictment  charging  a  defendant  with  having  received  a  certain 
amount  of  money  to  be  applied  for  the  use  or  benefit  of  the  bailor, 
with  an  allegation  that  on  a  certain  day  the  defendant  fraudulently 
converted  a  specific  portion  thereof  to  hie  own  use,  is  not  demurrable 
on  the  ground  of  its  being  general,  vague  and  indefinite,  and  that  it 
does  not  put  the  accused  on  notice  of  what  he  is  called  on  to  answer. 
It  might  be  that  the  proof  would  clearly  and  definitely  show  the  fraud- 
nlent  conversion  as  charged.  But  under  such  an  indictment,  making 
the  general  charge  of  fraudulent  conversion,  as  stated,  evidence  is  not 
admissible  to  prove  that  the  accused  bad  reported  to  the  bailor,  special 
payments  as  having  been  made  to  particular  persons,  and  that  such 
payments  were  not,  in  fact,  made  to  the  amounts  so  reported,  or  that 
there  were  no  such  persons  as  those  to  whom  the  payments  were  re- 
ported to  have  been  made.  Each  of  such  fraudulent  acts  would  be  a 
crime,  and  proof  thereof  would  be  sufficient  to  sustain  a  conviction, 
and  the  indictment  should  contain  specific  charges  of  such  acts  to  au- 
thorize the  admission  of  evidence  showing  they  had  been  committed. 

2.  Where  a  defendant  is  charged  with  having  received  money  belonging 
to  the  State  of  Georgia  to  be  applied  for  the  use  of  the  Western  and 
Atlantic  Railroad  in  paying  for  cross- ties,  and  that  he  fraudulently  con- 
verted a  portion  thereof  to  his  own  use,  and  the  defendant  files  thereto 
as  a  special  plea  in  bar,  his  plea  alleging  that  ader  said  money  had 
been  so  received  by  him,  a  board  of  commissioners  had  been  appointed 
under  an  Act  of  the  Legislature  to  audit  and  approve  any  claim  against 
said  road,  and  that  he  having  a  large  claim  against  said  road  submitted 
the  same  to  said  commissioners ;  that  upon  a  hearing  thereof  the 
money  alleged  in  the  indictment  as  having  been  received  by  him  waa 
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charged  up  against  him  by  said  commissioners,  and  on  a  full  account- 
ing before  said  board,  a  balance  was  allowed  him ;  and  that  he  then 
and  there  fully  accounted  with  said  road  for  all  the  money  set  out  in 
the  indictment  as  having  been  received  by  him  : 

Heldy  That  the  plea  was  not  a  special  plea  in  bar  against  such  an  indict- 
ment ;  that,  under  the  Act  of  the  Legislature  referred  to,  the  board  of 
commissioners  did  not  have  authority  to  discharge  any  person  from  lia- 
bility for  a  criminal  act  The  facts  set  out  in  the  plea  would  be  admis- 
sible under  a  plea  of  not  guilty,  and  under  that  plea  it  would  be  com- 
petent for  the  defendant  to  show  that  he  did,  in  fact,  fully  and  fairly 
settle  for  such  money  with  said  board,  and  that  the  State  received  the 
benefit  thereof  by  its  being  deducted  from  a  claim  due  him  by  said 
road. 

8.  No  ofiicer  of  the  State,  or  of  the  Western  and  Atlantic  Railroad,  by 
entrusting  another  with  money  belonging  to  the  Stat«,  can  make  such 
person  a  bailee  or  fiduciary  of  the  State,  and  thereby  constitute  the 
State  the  bailor  or  person  so  entrusting,  etc.,  within  the  intent  and 
meaning  of  sections  4856  and  4868  of  the  Revised  Code.  In  such  a 
case  the  person  so  receiving  the  money,  if  he  be  a  private  citizen  and 
withholds  the  same  after  demand,  can  only  be  indicted  under  the  Act  of 
December  14,  1871,  and  if  he  be  an  officer,  servant  or  person  employed 
in  any  public  department,  station  or  office  of  Government  of  this  State, 
and  embezzles,  secretes  or  steals  said  money,  he  may  be  indicted  un- 
der section  4658  of  the  Code. 

4.  The  indictment  is  not  sufficient  under  the  Act  of  December  14,  1871, 
because  it  does  not  charge  the  defendant  with  fraudulently,  wrongfully 
or  illegally  receiving  the  money,  nor  does  it  charge  him  with  having 
lawfully  received  the  same  and  with  failing  to  pay  within  ten  days  after 
a  demand,  and  the  indictment  was,  in  fact,  found  within  five  days  af^r 
the  demand  is  alleged  to  have  been  made. 

6.  Nor  is  the  indictment  sufficient  under  section  4356  of  the  Code,  as  it 
does  not  charge  the  defendant  to  be  an  officer,  servant  or  person  em- 
ployed in  any  public  depilrtment,  station  or  office  of  Government  in 
this  State,  etc.,  as  prescribed  in  said  action. 

Criminal  law.  Embezzlement,  State.  Western  and  At- 
lantic Railroad.  Indictment.  Before  Judge  Hopkins.  Ful- 
ton Superior  Court.    April  Term,  1872. 

Hoyt  was  arraigned  on  the  following  indictment: 

"STATE  OF  GEORGIA— Fulton  County: 

"  The  grand  jurors  selected,  chosen  and  sworn  for  the  coun- 
ty of  Fulton,  to-wit:  *  *  *  *  In  the  name  and  behalf 
of  the  citizens  of  Georgia,  charge  and  accuse  Henry  O.  Hoyt, 
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of  the  county  and  State  aforesaid,  with  the  offense  of  fraudu- 
lently converting  money  to  his  own  use  without  the  consent 
of  the  owner  or  bailor,  and  to  the  injury  of  such  owner,  and 
without  paying  to  such  owner  or  bailor  on  demand,  the  full 
value  or  market  price  thereof,  he  being  a  bailee  thereof,  and 
entrusted  therewith.  For  that,  heretofore,  in  said  county,  he, 
the  said  Henry  O.  Hoyt,  did  receive  the  aggr^ate  sum  of 
$30,029  85  belonging  .to  the  State  of  Georgia,  from  Isaac  P. 
Harris,  treasurer  of  the  Western  and  Atlantic  Railroad,  act- 
ing for  and  in  behalf  of  the  State  of  Georgia,  the  said  aggregate 
sum  being  received  in  parcels  at  different  times  during  the 
year  1870,  as  follows:  February  8th,  $1,232  00;  March  10th, 
^2,999  90;  April  12th,  $2,576  60;  May  11th,  $1,235  10; 
August  18th,  $13,698  65;  November  1st,  $9,113  20;  De- 
oember  1st,  $80  00 — the  whole  of  said  aggregate  sum  of  money 
and  each  and  all  its  parts,  being  received  by  the  said  Henry 
O.  Hoyt,  and  entrusted  to  him  for  the  purpose  of  paying 
for  cross-ties  for  the  use  of  the  said  Western  and  Atlantic 
Eailroad,  and  a  part  of  said  aggregate  sura  of  money,  to- wit : 
the  sum  of  $20,000  00,  he,  the  said  Henry  O.  Hoyt,  did,  on 
the  11th  day  of  May,  in  the  year  1872,  in  said  county,  fraud- 
ulently convert  to  his  own  use,  without  the  consent  of  the 
State  of  Georgia,  the  owner  and  bailor  thereof,  and  to  the  in- 
jury of  the  said  State  of  Georgia,  and  refuse  to  pay  the  said 
State  of  Georgia  the  said  sum  of  money  or  any  part  thereof, 
when  demand  for  the  same  was  made,  as  such  demand  was 
in  point  of  fact  made  on  the  11th  day  of  May,  in  the  year 
1872,  by  Alton  Angier,  as  the  legally  authorized  agent  of 
Needora  L.  Angier,  as  treasurer  of  said  State,  and  refuse  to 
pay  any  part  or  portion  thereof,  contrary  to  the  laws  of  said 
State,  the  good  order,  peace  and  dignity  thereof. 

"And  the  jurors  aforesaid,  in  the  name  and  behalf  of  the 
citizens  of  Georgia,  further  charge  and  accuse  the  said  Henry 
O.  Hoyt  with  having  committed  the  offense  aforesaid:  for 
that  heretofore,  in  said  county,  he,  the  said  Henry  O.  Hoyt, 
did  receive  the  sum  of  $30,029  85,  belonging  to  the  State  of 
Georgia,  from  Isaac  P.  Harris,  treasurer  of  the  Western  and 
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Atlantic  Railroad,  acting  for  and  in  behalf  of  the  State  of 
Georgia,  the  said  aggregate  sum  being  received  in  parcels  at 
different  times  during  the  year  1870,  as  follows:  February 
8th,  $1,232  00;  March  10th,  $2,999  90;  April  12th,  $2,- 
576  60;  May  11th,  $1,235  10;  August  18th,  $13,698  65; 
November  1st,  $9,113  20;  December  1st,  $80  40 — the 
whole  of  said  aggregate  sum  of  money,  and  each  and  all  its 
parts,  being  received  by  the  said  Henry  O.  Hoyt,  and  entrusted 
to  him  for  the  purpose  of  paying  for  cross-ties  for  the  use  of 
said  Western  and  Atlantic  Railroad,  and  a  part  of  said  ag- 
gregate sum  of  money,  to- wit:  the  sum  of  $141  35,  the  said 
Henry  O.  Hoyt  did,  on  the  11th  day  of  May,  in  the  year 
1872,  in  said  county,  fraudulently  convert  to  his  own  use, 
without  the  consent  of  the  State  of  Georgia,  the  owner  and 
bailor  thereof,  and  to  the  injury  of  the  said  State  of  Georgia, 
and  refuse  to  pay  the  said  State  of  Georgia  the  said  sum  of 
money  or  any  part  thereof  when  demand  for  the  same  was 
made,  as  such  demand  was  in  point  of  fact  made  on  the  11th 
day  of  May,  1872,  by  Alton  Angier,  as  the  legally  author- 
ized agent  of  Needom  L.  Angier,  the  treasurer  of  said  State, 
and  refuse  to  pay  any  part  or  portion  thereof,  contrary  to  the 
laws  of  said  State,  the  good  order,  peace  and  dignity  thereof. 
"April  Term,  1872. 

(Signed)  "  JOHN  T.  GLENN, 

"  Solicitor  General. 
"  W.  L.  Goldsmith,  Prosecutor." 

The  defendant  demurred  to  said  indictment  upon  the  fol- 
lowing grounds,  to-wit: 

1st.  Said  indictment  is  insufficient,  in  that  it  charges  the 
defendant  with  the  offense  of  "fraudulently  converting  money 
to  his  own  use  without  the  consent  of  the  owner  or  bailor, 
and  to  the  injury  of  such  owner,  and  without  paying  to  such 
owner  or  bailor,  on  demand,  the  full  value  or  market  price 
thereof." 

2d.  It  does  not  charge  the  defendant  with  having  fraudu- 
lently converted  money  to  his  own  use,  without  the  consent 
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of  the  owner  and  bailor,  and  to  the  injury  of  such  owner, 
and  without  paying  to  such  owner  and  bailor  the  full  value 
or  market  price  thereof. 

3d.  It  contains  two  counts  insuflScieutly  stated  in  this,  that 
the  first  count  does  not  suflBciently  charge  any  specific  offense, 
and  the  second  count  refers  to  the  offense  set  out  in  the  first 
count,  as  the  offense  aforesaid. 

4th.  Said  second  count  in  said  indictment  is  insufficient  in 
law,  in  this,  that  it  does  not  charge  any  offense  against  this 
defendant. 

6th.  The  indictment  does  not  charge  with  sufficient  cer- 
tainty any  offense  known  to  the  laws  of  Georgia. 

6th.  It  does  not  allege  with  sufficient  certainty  that  the 
said  Hoyt  was  entrusted  with  any  money  or  other  thing  of 
value,  belonging  to  the  said  State  of  Georgia,  or  any  other 
person. 

7th.  It  does  not  state  with  sufficient  certainty  that  said 
Hoyt  was  entrusted  with  any  money  or  other  thing  of  value 
as  the  property  of  the  State  of  Georgia  by  any  person  or 
officer  having  power  or  authority  under  the  laws  of  said 
State  of  Georgia  to  so  entrust  money  to  said  Hoyt. 

8th.  It  does  not  charge  that  said  money  was  entrusted  to 
^id  Hoyt,  or  deposited  with  him  as  the  property  of  the  State 
of  Georgia. 

9th.  There  is  no  offense  as  charged  in  said  indictment 
known  to  the  laws  of  said  State,  as  the  statute  under  which 
said  indictment  is  founded  does  not  contemplate  the  conver- 
sion of  money  belonging  to  the  State  by  any  officer  or  servant 
of  the  State. 

10th.  It  does  not  allege  that  the  said  defendant  failed  to 
purchase  cross-ties  for  which  said  money  was  so  entrusted  to 
him  for  the  purpose  of  purchasing. 

The  demurrer  was  overruled,  and  the  defendant  excepted. 

The  defendant  pleaded  as  follows :  "  And  now,  at  this  term 
of  the  Court,  comes  the  defendant,  in  his  own  proper  per- 
son, and  for  plea  in  bar  of  any  further  or  other  proceedings 
under  said  indictment,  saith,  that  he  ought  not  to  be  held  to 
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a  further  answer  to  the  charge  contained  in  the  same,  for  that 
heretofore,  to-wit :  on  the  24th  day  of  October,  in  the  year 
1870,  the  General  Assembly  of  this  State,  at  its  r^ular  ses- 
sion, passed  an  Act  entitled  "An  Act  to  authorize  the  lease 
of  the  Western  and  Atlantic  Railroad,  and  for  other  purposes 
therein  mentioned,"  which  Act  received  the  assent  of  the 
Governor  on  the  day  and  year  last  aforesaid,  which  then  and 
there  became  a  law  of  the  land,  and  said  Act  then  and  there 
created  a  board  of  commissioners,  consisting  of  Benjamin 
Conley,  Dawson  A.  Walker,  and  George  Hillyer,  Esqrs.,  to 
whom  was  referred  the  auditing,  investigation  and  passing 
upon  all  debts,  liabilities  and  claims  pertaining  to  the  affairs 
of  the  Western  and  Atlantic  Railroad,  and  giving  them  full 
jurisdiction  of  said  affairs,  and  authorizing  the  Governor  to 
draw  his  warrant  on  the  treasury  for  any  amount  which  should 
be  found  due  against  said  Western  and  Atlantic  Railroad. 

"  And  now,  this  defendant  avers  that  all  the  amounts  of 
money  claimed  to  be  due  to  the  State  of  Georgia  in  said  bill 
of  indictment,  and  all  the  transactions  of  this  defendant  dur- 
ing the  time  of  his  connection  with  the  Western  and  Atlantic 
Railroad,  were  submitted  to  said  commissioners  above  stated 
this  defendant  having  a  large  unliquidated  claim  against  the 
State  of  Georgia,  all  of  which  had  not,  at  that  time,  been 
settled  up,  but  being,  in  a  large  part,  paid,  the  same  was  then 
and  there  submitted  to  said  board  for  the  adjudication  and 
settlement  of  the  same ;  that  the  specific  charges  made  in  said 
indictment  were  all  considered  ■  by  said  auditing  committee^ 
and  the  settlement  between  this  defendant  and  the  State  of 
Georgia  fully  and  feirly  made  in  accordance  with  the  pro-' 
visions  of  the  Act  aforesaid.  And  this,  this  defendant  is 
ready  to  verify.  Wherefore  he  prays  judgment  of  the  Court 
and  puts  himself  upon  the  country. 

"And  for  further  plea,  this  defendant  says,  that  before  the 
demand  alleged  to  have  been  made  by  the  agent  of  the  treas- 
urer of  this  State,  as  set  forth  in  said  indictment,  and  after 
the  said  Benjamin  Conley,  Greorge  Hillyer  and  Dawson  A. 
Walker,  Esqrs.,  as  commissioners,  had  duly  qualified  and  eu- 
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tered  upon  the  discharge  of  their  duties,  this  defendant,  hav- 
ing a  large  unliquidated  demand  against  the  Western  and 
Atlantic  Railroad,  on  account  of  cross-ties,  wood,  and  other 
claims,  this  defendant  went  and  appeared  before  said  commis- 
sioners, duly  appointed  for  that  purpose,  and  upon  a  solemn 
and  deliberate  examination  of  his  accounts  for  money  received 
by  him,  payments  made  by  him,  on  account  of  said  Western 
and  Atlantic  Railroad,  into  which  said  examination  and  hear- 
ing the  said  several  sums  of  money  stated  and  charged  in  said 
indictment  went,  and  were  heard  and  were  passal  upon  and 
charged  up  against  this  defendant  by  said  commissioners,  and 
after  a  full  accounting,  this  defendant  was  allowed  a  consider- 
able balance,  and  so  this  defendant  avers,  that  before  said 
commissioners,  duly  appointed,  and  upon  a  full  hearing,  this 
defendant  then  and  there  fully  accounted  to  and  with  said 
Western  and  Atlantic  Railroad  for  all  the  money  charged  to 
have  been  placed  in  his  hands,  and  alleged  against  him  in  said 
indictment ;  all  of  which  this  defendant  is  ready  to  verify. 
Whereof  he  prays  judgment  of  the  Court,  that  the  said  in- 
dictment may  be  quashed,  and  puts  himself  upon  the  country/' 

On  motion  of  the  Solicitor  General,  the  plea  aforesaid  was 
stricken.  To  which  ruling  the  defendant  excepted,  upon  the 
ground  that  said  plea  tendered  an  issuable  fact  which  should 
have  been  submitted  to  a  jury. 

The  defendant  pleaded  not  guilty. 

After  the  first  witness  for  the  State  was  sworn,  and  when 
he  was  about  to  be  examined,  the  defendant  objected  to  any 
evidence  being  admitted  under  said  indictment,  upon  substan- 
tially the  same  grounds  as  were  taken  in  the  demurrer  afore- 
said. The  objection  was  overruled,  and  the  defendant  excep- 
ted. 

John  C.  Aycock,  William  L.  Headrick  and  Thomas  L. 
Home,  were  introduced  as  witnesses  for  the  State,  for  the  pur- 
pose of  testifying  as  to  cross-ties  furnished  by  them  for  the 
Western  and  Atlantic  Railroad,  and  payments  made  to  them 
therefor  by  the  defeudant,  showing  the  difference  between  the 
amounts  actually  paid  to  them  and  the  amounts  as  claimed  to 
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have  been  paid  by  the  defendant,  as  appear  from  the  entries 
made  in  his  wood  and  cross-tie  book. 

This  evidence  was  objected  to  by  the  defendant  upon  the 
following  grounds,  to-wit : 

1st  Because  it  was  offered  to  impeach  the  testimony  offered 
by  the  State,  to-wit :  the  book  introduced  as  to  the  amount  of 
cross-ties  and  wood  bought  by  said  defendant. 

2d.  Because  the  indictment  did  not  all^e  any  fraudulent 
conversion  of  money  entrusted  to  said  defendant  to  pay  for 
cross-ties  and  wood  purchased  from  either  of  said  witnesses. 

3d.  Because  the  defendant  was  not  put  on  notice  by  said 
indictment  of  the  fraudulent  conversion  of  any  money  en- 
trusted to  his  care  to  be  paid  to  said  witnesses. 

The  objections  were  overruled,  and  the  defendant  excepted.  } 

The  cross-tie  and  wood  books  kept  by  said  defendant,  in-  \ 

troduced  by  the  State,  showed  payments  made  to  O.  Nichols,  » 

S.  Haney  and  M.  Home.  The  Solicitor  General  proposed  to 
ask  the  three  witnesses  aforesaid  if  they  knew  any  persons  of  V 

said  names  on  the  line  of  the  Western  and  Atlantic  Railroad  ? 
The  defendant  objected  to  this  question  upon  the  following 
grounds,  to-wit: 

1st.  Because  said  question  was  irrelevant  to  the  issue  before 
the  jury. 

2d.  Because  the  defendant  was  not  put  on  notice  that  he 
was  to  answer  for  the  conversion  of  money  entrusted  to  him 
for  either  of  the  parties  aforesaid. 

3d.  Because,  in  effect,  the  defendant  was  called  upon,  in  the 
admission  of  evidence  of  this  character,  to  prove  himself  in- 
nocent of  the  charge  made  against  him  in  said  indictment, 
without  knowing  before  trial  what  charge  he  had  to  meet. 

4th.  Because  if  there  did  not  exist  any  such  men  as  were 
referred  to  in  said  books,  defendant  was  guilty  of  another  of- 
fense than  the  one  charged,  and  could  not  be  called  upon  to 
answer  more  than  one  offense  in  the  same  indictment. 

The  evidence  being  voluminous  and  unnecessary  to  an  un- 
derstanding of  the  decision  is  omitted. 

The  jury   found  the  defendant  guilty,  and  recommended 
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him  to  the  mercy  of  the  Court.     The  defendant  moved  for  a 

new  trial  upon  each  of  the  aforesaid  grounds  of  exception. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Gartrell  &  Stephens;  Pebples  &  Howell;  A.  B. 
Culberson  ;  D.  P.  Hill,  for  plaintiff  in  error. 

John  T.  Glenn,  Solicitor  General ;  Hill  &  Candler, 
for  the  State. 

Treppe,  Judge. 

1.  It  is  not  necessary  to  notice  all  the  different  points  made 
in  the  demurrer  to  the  indictment.  What  we  do  pass  upon 
are  sufficient  to  dispose  of  all  practical  questions  in  the  case. 
The  indictment  is  not  demurrable  as  being  vague  and  indefi- 
nite, in  that  it  does  not  put  the  accused  on  notice  of  what  he 
is  called  on  to  answer.  It  charges  him  with  having  received 
a  certain  amount  of  money  to  be  applied  for  the  use  or  benefit 
of  the  bailor,  and  that  on  a  certain  day  he  fraudulently  con- 
verted a  specific  portion  thereof  to  his  own  use,  without  the 
consent  of  the  owner,  and  to  his  injury,  etc..  These  are 
almost  the  exact  words  of  the  statute,  and  that  the  indictment 
is  not  vague*  or  uncertain,  may  be  illustrated  by  one  sugges- 
tion. Suppose,  on  the  trial  under  such  an  indictment,  the 
proof  was,  that  the  sum  charged  as  being  fraudulently  con- 
verted, was  not  only  not  in  fact  used,  as  by  the  terms  of  the 
bailment  it  was  to  be  used,  for  the  benefit  of  the  bailor,  but, 
by  the  confession  of  the  accused,  was  converted  by  him  as 
charged,  and  that  he,  on  account  of  such  offense,  was  endeav- 
oring to  flee.  Would  not  this  proof  sustain  the  charge,  and 
would  it  not  be  competent  evidence  under  the  charge  ?  Could 
the  accused  complain  that  he  was  not  put  on  notice  of  what 
he  was  charged  with  ?  But,  under  an  indictment  making  a 
general  charge  of  fraudulent  conversion,  as  stated,  we  do  not 
think  it  competent  for  the  prosecution  to  prove  that  the  ac- 
cused had  reported  to  the  bailor  special  payments  as  having 
been  made  to  particular  persons  in  the  performance  of  his  duty 
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as  bailee^  and  that  such  payments  were  not,  in  fact,  made  to 
the  amounts  so  reported ;  or,  that  there  were  no  such  per- 
sons as  those  to  whom  the  payments  were  reported  to  have 
been  made.  Each  of  such  fraudulent  acts  would  be  a  crime, 
and  proof  thereof  would  be  sufficient  to  sustain  a  conviction, 
and  the  defendant  should  be  put  upon  notice  of  such  charge. 
Unless  this  be  the  rule,  no  bailee  could  ever  have  anything 
like  a  fair  opportunity  either  to  defend  or  explain.  Take,  for 
instance,  such  a  case  as  this.  A  person  invests  another  with 
a  trust,  giving  him  money  to  pay  his  debts,  not  specifying 
who  the  creditors  are,  or  to  expend  the  money  for  certain  gen- 
eral purposes  for  the  benefit  of  the  bailor.  The  bailee  pro- 
ceeds to  discharge  his  duty,  and  makes  his  report,  showing  a 
full  discharge  of  what  was  in  his  hands.  He  is  indicted  gen- 
erally as  fraudulently  coverting,  on  a  certain  day,  the  whole, 
or  one-half  the  amount  entrusted  to  him.  He  may  have 
made  and  reported  payments  to  fifty  or  one  hundred  persons. 
On  the  trial,  two  or  three  of  those  he  reported  as  having  re- 
ceived payments  from  him,  are  oflFered  as  witnesses  to  prove 
that  he  did  not  pay  them  the  amounts  reported ;  or  it  is  pro- 
posed to  prove  that  two  or  three  of  such  reported  persons  are 
fictitious  names,  that  the  witnesses  do  not  know  such  persons. 
No  charge  of  fraudulent  conversion  has  been  made  as  to  such 
payments,  or  as  to  there  being  no  such  persons.  The  defend- 
ant is  suddenly  confronted  with  the  proposition  of  such  proof, 
without  notice  or  preparation  for  defense  as  to  acts,  each  of 
which  constitutes  a  crime,  and  proof  of  either  being  sufficient 
to  sustain  a  conviction  on  an  indictment  founded  thereon.  He 
might,  with  proper  notice  be  fully  prepared  to  prove  the  iden- 
tity and  real  existence  of  the  persons,  whom  other  witness  are 
ready  to  swear  they  do  not  know,  for  fifty  men  may  truly 
swear  they  do  not  know  certain  persons,  and  they  do  not  be- 
lieve they  exist,  whilst  many  others  would  satisfactorily  prove 
that  there  were  such.  Surely  the  opportunity  should  be 
affi^rded  a  defendant  to  do  this  in  such  a  case,  by  the  charge 
being  so  framed  as  to  give  proper  notice  of  the  offense  iu- 
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tended  to  be  proved.     Unless  this  were  so,  the  greatest  injus- 
tice might  and  would  be  often  done. 

If  the  State  be  aware  of  such  acts,  so  as  to  be  prepared  to 
prove  them  on  the  trial,  it  would  have  the  same  knowledge 
and  the  same  testimony  so  as  to  frame  the  indictment,  that  it 
may  contain  whatever  is  necessary  to  put  the  accused  on  no- 
tice of  that  with  which  he  is  charged,  and  of  which  he  is  to 
be  convicted.  Even  in  civil  cases  such  a  rule  of  pleading 
obtains.  No  trustee  who  has  made  his  returns  is  liable  to 
have  them  attacked,  unless  the  notice  is  given  in  the  proceed- 
ings against  him.  If  he  has  omitted  to  make  a  proper  charge 
against  himself,  a  specific  allegation  must  be  made  thereof,  by 
way  of  surcharging y  so  as  to  hold  him  liable.  If  he  has  given 
himself  a  credit  which  is  false,  or  to  which  he  is  not  in  law 
entitled,  the  proceedings  against  him  must  allege  it  by  a 
charge  falsifying  it.  If  this  be  the  liberal  rule  in  a  civil  case, 
there  should  be  as  equally  a  benign  one  in  criminal  procedure. 
The  law  has  surely  as  high  regard  for  the  proper  guards  for 
the  protection  of  life  and  liberty,  as  it  does  for  the  protection 
of  property.  I-^t  it  be  noted,  that  the  indictment  in  this  case 
charges  the  receipt  of  various  sums  of  money  at  different  times 
during  the  year  1870;  and  that  on  the  11th  May,  1872,  the 
defendant  fraudulently  converted  a  large  portion  thereof  to 
his  own  use,  etc.  The  testimony  offered  and  objected  to  was, 
that  the  defendant's  books  showed  payments  to  certain  persons 
in  1870,  and  that  there  were  no  such  persons.  There  were 
three  pf  this  class  thatwere  claimed  to  be  proven  not  to  exist. 
If  it  were  a  fact,  in  each  case  it  was  a  crime  proved,  upon 
which  a  conviction  could  be  founded.  There  were  then  three  * 
distinct  offenses,  each  one  independent  of  the  other,  each  suflB- 
cient  upon  which  to  rest  indictment  and  conviction ;  and  yet 
of  neither  was  there  any  charge  or  notice  until  the  testimony 
was  offered.  The  same  may  be  said  of  the  testimony  as  to 
larger  credits  being  given  by  the  defendant  to  himself,  than 
the  amounts  actually  paid.  That  was  suflficient  to  show  fraud- 
ulent conversion  in  each  case,  and  to  support  indictments 
charging  them^  and  convictions  thereon.     It  might  not  be 
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going  too  far  to  say  that  it  is  a  good  if  not  the  true  rule,  that 
where  a  specific  act  is  an  offense  under  the  penal  Code,  and 
that  act  is  to  be  made  by  proof  the  ground  on  which  a  con- 
viction is  to  be  had  as  constituting  the  crime  to  be  punished, 
that  specific  act  should  be  charged  in  the  indictment.  It  is 
not  necessary  that  the  indictment  should  allege  or  show  the 
testimony  which  is  to  be  used  on  the  trial,  but  it  should  set 
forth  sufficiently  the  act  committed  by  the  accused,  which 
constitutes  the  offense  charged,  and  for  which  act  the  convic- 
tion is  sought. 

If  the  affidavits  offered  by  the  defendant,  in  the  motion  for 
new  trial,  be  true,  and  it  does  not  appear  but  what  they  are 
true,  they  illustrate  strongly  the  virtue  of  such  a  rule.  The 
prosecution  pretty  strongly  proved,  as  it  appeared,  that  there 
were  no  such  persons  as  three  of  those  to  whom  defendant,  by 
his  books,  had  made  payments.  Such  testimony  must  have 
weighed  with  great  force  on  the  minds  of  the  jury.  For  if, 
in  fact,  there  were  not  any  such  persons,  the  defendant  must 
have  stolen  these  amounts,  or  rather,  embezzled  it.  The  in- 
dictment contained  no  allegation  of  such  acts,  and  it  is  to  be 
presumed  that  the  first  notice  defendant  had  that  they  would 
be  raised  against  him,  was  after  the  trial  commenced — indeed, 
as  to  the  particular  proof,  from  the  mouths  of  the  witnesses 
on  the  stand.  He  had  no  time  to  meet  such  proof,  he  may 
not  have  known  where  his  witnesses  were,  or  had  no  oppor- 
tunity to  procure  them.  With  all  this  testimony,  of  such  ter- 
rible import,  before  the  jury,  he  was  convicted.  After  the 
trial  the  affidavits  of  two  of  those  very  three  persons,  whose 
non-existence  was  thus  proven,  were  obtained,  showing  not 
only  they  were  veritable  human  beings,  but  had  actually  re- 
ceived payments  from  the  defendant.  It  is  true,  the  amounts 
specified  in  their  affidavits  as  being  paid  them  did  not  exactly 
correspond  with  defendant's  books.  But  the  same  may  be 
said,  as  to  that  fact,  as  was  remarked  of  the  other  witnesses, 
who  stated  that  their  amounts  did  not  correspond.  At  least, 
the  defendant  should  have  had  the  opportunity  to  have  had 
those  witnesses  examined,  and  by  any  proper  means  to  refresh 
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their  memories  as  to  the  amounts,  provided  it  could  have  been 
done. 

2.  The  special  plea  in  bar  was  properly  overruled  as  such. 
The  Act  of  October  14th,  1870,  only  appointed  commission- 
ers to  audit  and  approve  any  outstanding  claims  there  might 
be  against  the  Western  and  Atlantic  Railroad  at  the  time  of 
the  lease.  The  board  of  commissioners  had  no  power  to  dis- 
charge, by  any  act  of  theirs,  any  person  from  liability  for  a 
criminal  act.  The  plea  amounts  to  nothing  more  than  that 
the  defendant  had  accounted  with  an  authorized  tribunal,  and 
had  settled  for  all  the  money  that  had  been  entruste<l  to  him. 
The  very  fects  pleaded  could  have  been  proven  under  a  plea 
of  not  guilty,  and  had  they  been  shown  under  such  a  plea, 
might  have  established  his  innocence,  provided  no  criminal 
act  had  been  committed  by  him  in  fraudulently  converting 
said  money,  or  any  part  thereof,  previous  to  said  settlement. 
In  McCoy  V8.  The  State,  15  Georgia,  205,  it  was  decided  that 
a  payment  to  the  owner,  after  a  fraudulent  conversion  had 
been  committed,  did  not  excuse;  that  the  crime  was  complete, 
the  larceny  accomplished,  when  the  money  was  converted.  If 
so,  then  a  settlement  with  the  commissioners  would  not  purge 
the  defendant  of  an  offense  already  committed. 

Again,  a  bailor  may  appoint  an  agent  to  make  a  settlement 
with  his  bailee,  or  he  may  make  it  himself.  But  if  the  bailee 
were  to  impose  on  him  felse  or  forged  receipts,  and  an  acquit- 
tance given  the  bailee  founded  thereon,  that  settlement  would 
not  be  a  discharge  of  the  bailee  for  his  fraudulent  conversions, 
which  were  then  unknown  to  the  bailor.  He  would  not 
thereby  be  protected  against  either  a  civil  or  criminal  pro- 
ceeding. Nor  would  it  be  pleadable  in  bar,  for  every  fact  and 
issue  which  could  arise  under  the  general  issue,  would  also 
arise  under  that  plea.  So,  also,  in  this  case,  the  State,  with 
this  plea  filed,  could  set  up  every  fact  which  it  could  under 
the  plea  of  not  guilty.  A  plea  of  former  acquittal  or  former 
conviction  would  be  a  plea  in  bar ;  for  if  the  simple  fact 
pleaded  be  proved,  it  bars  all  other  inquiry,  any  investigation 
into  the  guilt  or  innocence  of  the  accused,  and  the  record  es- 
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tablishing  such  former  judgment  could  not  be  met  by  a  reply 
of  fraud.  Once  convicted  and  punished,  or  acquitted^  the  de- 
tendnnt  cannot  be  dealt  with  again  for  the  same  charge. 

3.  We  do  not  think  that  an  oiBcer  of  the  State,  or  of  the 
Western  and  Atlantic  Railroad,  could,  under  sections  4356 
and  4358  of  the  Revised  Code,  constitute  a  person  as  the 
bailee  of  the  State,  so  as  to  make  the  State  the  bailor  within 
the  meaning  of  those  sections,  except  by  express  provisions  of 
law.  Even  if  the  oflBcer  so  entrusting  another  with  property 
of  the  State  did  so  by  authority  of  law,  it  might  then  be  a 
question  whether  the  person  receiving  it,  if  he  embezzled  it, 
etc.,  would  not  be  more  properly  indictable  under  section 
4355,  as  an  officer,  servant  or  employee.  For  if  the  officer 
who  so  entrusted  another  had  legal  authority  so  to  do,  that 
officer  would,  quo  ad  hoc,  have  the  power  to  appoint  the  ser- 
vant or  employee,  and  that  person  would  sustain  the  relation 
as  defined  in  section  4355.  The  punishment  would  be  as 
great  on  him  for  his  criminal  default  in  the  premises  as  under 
either  of  the  sections  4356  and  4358,  If  the  appointing  offi- 
cer had  no  legal  authority  to  create  the  trust,  then  his  ap- 
pointee would  be  his  own  agent  or  bailee,  and  such  a  case  is 
provided  for  by  the  Act  of  December  14th,  1871,  entitled 
"  An  Act  to  make  it  penal  to  withhold  money  or  personal 
property  belonging  to  the  State  of  Georgia." 

4.  The  indictment  is  not  sufficient  under  this  Act,  because, 
in  the  first  place,  the  Act  makes  it  penal  for  such  a  person  to 
fraudulently,  wrongfiilly  or  illegally  receive  such  property  or 
money.  The  indictment  does  not  make  any  such  charge.  In 
the  next  place,  the  Act  makes  it  a  criminal  act  for  one  who 
legally  receives  the  money  or  property,  to  fail  to  pay  or  de- 
liver the  same  to  the  treasurer  of  the  State  or  his  agent  with- 
in ten  days  after  a  demand.  This  indictment  was  returned 
by  the  grand  jury  within  Jive  days  after  the  demand  therein 
is  alleged  to  have  been  made.  So  it  comes  within  no  part  of 
that  Act. 

5.  Nor  can  it  be  sustained  under  section  4355  of  the  Re- 
vised Code,  as  it  does  not  charge  the  defendant  to  be  an  '*  offi- 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  327 

Chatham  V8,  Bradford. 

oer,  servant  or  person  employed  in  any  public  department, 
station  or  office  of  government  of  this  State/'  etc.,  as  pre- 
scribed in  said  section. 
Judgment  reversed. 


Benjamin  F.  Chatham,  plaintiff  in  error,  vs.  Jesse  J. 
Bradford,  sheriff,  defendant  in  error. 

Whilst  it  is  the  duty  of  the  clerk  of  the  Superior  Court  to  keep  a  proper 
index  of  his  books  of  record,  so  that  one  searching  the  records  may 
easily  find  what  is  or  is  not  contained  therein,  yet  a  deed  or  mortgage 
which  is  in  fact  recorded,  does  not  cease  to  be  notice  and  to  be  prop- 
erly recorded,  simply  because  the  index  to  the  record  book  fails  to 
Bhow  where  it  may  be  found. 

R^stry.  Clerk  of  Superior  Court.  Mortgage.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  Octo- 
ber Term,  1872. 

At  November  term,  1871,  of  the  Superior  Court  of  Mus- 
cogee county,  judgment  was  rendered  in  favor  of  plaintiff 
against  J.  H.  Bramhall,  for  $150  00  principal,  besides  in- 
terest, protest  fees  and  costs,  on  which  execution  issured. 

The  defendant,  Bradford,  as  sheriff,  Jhad  in  his  hands — 
raised  by  levy  and  sale  of  property  of  said  Bramhall,  under 
a  mortgage/,  /a.,  some  $1,800  00,  and  while  so  holding  said 
money,  said  jJ./a.  in  favor  of  Chatham  and  two  Justice  Court 
Ji.  fas.  were  lodged  in  his  hands,  claiming  enough  to  satisfy 
them,  and  a  demand  in  writing  for  their  payment  was  served  on 
said  sheriff. 

At  the  October  term,  1872,  a  rule  was  granted  by  the 
Court  requiring  said  sheriff  to  pay  over  to  said  Chatham  the 
amount  due  on  his  said  Ji.  /a.,  or  show  cause  to  the  contrary. 

In  res{>onse  to  said  rule,  said  sheriff  answered  amongst  other 
things,  that  he  'had  in  his  hands  said  mortgage  Ji.  fa.y  dated 
27th  day  of  August,  1872,  issued  in  favor  of  E.  C.  Bramhall 
V8.  J.  H.  Bramhall,  for  $4,331  12  principal,  and  $277  59  be- 
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sides  cost;  that  said  Ji,  fa.  was  issued  upon  the  foreclosure  of 
a  mortgage  made  by  said  J.  H.  Bramhall  to  said  E.  C.  Bram- 
hall,  dated  28th  day  of  February,  1871,  upon  all  the  stock  of 
goods  contained  in  store  then  occupied  by  said  J.  H.  Bramhall, 
and  duly  recorded  in  the  clerk's  office  of  said  county,  within 
three  months  from  the  date  of  the  said  mortgage;  that  said  goods 
were  levied  on  under  said  mortgage  Ji.  fa.  on  September  2d, 
1872,  and  were  sold  at  sheriflP's  sale  on  the  first  Tuesday  in 
November,  1872,  for  $1,824  10,  and  that,  after  deducting 
$62  27  expenses,  a  balance  remained  in  his  hands  of  $1,761- 
83 ;  that  whilst  said  money  was  in  his  hands,  there  was  placed 
in  his  hands  by  the  sheriff's  attorney,  the  following  fi.  fas. 
claiming  the  money,  to-wit: 

Fi.  fa.  in  favor  of  plaintiff  Chatham  vs.  said  J.  H.  Bramhall 
obtained  first  day  of  December,  1871,  in  Muscogee  Superior 
Court  for  $150  00  principal,  $9  18  interest,  protest  $3  00, 
cost  $9  10. 

Justice  Court,  fi.  fa.  in  favor  of  John  O'Brien  vs.  J.  H, 
Bramhall,  dated  31st  October,  1872,  for  principal  $100  00, 
interest  $15  75,  cost  and  protest  fees  $15  65. 

Also,  Justice  Court  fi.  fa.  in  favor  of  Wilcox  Silver  Plate 
Company  vs.  J.  H.  Bramhall,  dated  15th  June,  1872,  for 
$66  70  principal,  $3  50  interest  and  $3  05  cost. 

That,  as  all  of  said  fi.  fa^s.  were  founded  on  judgments 
obtained  since  the  date  of  said  mortgage,  and  the  money  in 
his  hands  was  raised  from  sale  of  the  mortgaged  property,  he 
had  paid  said  balance  to  the  attorneys  of  said  mortgagee ; 
that  he  had  no  other  money  raised  from  the  sale  of  property 
of  said  Bramhall,  and  that  he  knew  of  no  other  property. 

The  plaintiff  thereupon  traversed  said  answer,  and  alleged 
that  said  mortgage  was  not  duly  recorded  within  three  months 
of  the  execution  thereof;  nor  until  long  after  the  rendition 
of  said  judgment  in  favor  of  said  plaintiff,  and  that,  there- 
fore, said  fi.  fa.  in  favor  of  plaintiff  ought  to  be  paid  out  of 
the  money  so  raised  by  said  sheriff. 

The  issue  thus  formed,  was,  by  consent,  submitted  to  the 
Court  without  the  intervention  of  a  jury.     L.  T,  Downing, 
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attorney  for  plaintiff,  testified  that  after  said  judgment  was 
rendered  in  favor  of  Chatham  (some  time  in  the  spring  of 
1872),  he  was  informed  that  a  mortgage  upon  his  goods  had 
been  executed  by  said  Jacob  H.,  and  witness  thereupon  went 
to  the  clerk^s  office  of  said  Court  to  examine  the  record  of  it; 
that  he  looked  for  it,  and  got  the  person  in  the  office,  writing 
for  the  clerk,  to  assist  him  in  searching;  they  searched  in  the 
record  book  of  deeds,  but  did  not  and  could  not  find  that 
said  mortgage  had  been  recorded — nor  could  he  get  any  item 
of  it,  or  of  the  record  of  it,  from  said  person  so  then  in  charge 
of  said  office;  that  both  he  and  said  person  whom  he  had  re- 
quested to  assist  him  in  the  finding  of  said  record  searched  in 
the  index  of  record  book  of  deeds  then  in  use,  and  which  had 
been  in  use  for  over  a  year,  for  the  recording  of  deeds,  to-wit: 
deed  book  0.,  but  the  index  contained  no  entry  of  such  a 
mortgage,  nor  of  any  record  thereof,  nor  any  reference  thereto; 
that  he  (witness)  then,  having  an  idea  that  Messrs.  Peabody 
&  Brannon  might  represent  the  mortgagee,  called  on  them  for 
information  in  regard  to  it,  and  was  at  their  office  shown  the 
said  mortgage,  and  from  the  clerk's  certificate  of  record  there- 
on learned  the  time  it  had  been  registered  in  said  deed  book 
0.,  to-wit:  the  27th  day  of  May,  1871,  and  on  page  699  of 
said  book;  that  by  these  references  he  was  able  to  find,  and 
did  find  by  them  alone,  the  registry  of  said  mortgage ;  that 
afterwards,  on  again  examining  said  record  and  the  index  to 
said  book  0,  he  found  that  said  registry  had  been  indexed. 
The  date  of  the  execution  of  the  mortgage  was  the  28th  day 
of  February,  1871,  and  the  date  of  registry  thereof  was  the 
27th  day  of  May,  1871. 

For  defendant,  Greorge  Y,  Pond  testified  that  in  May,  1871, 
he  was  clerk  of  Superior  Court  of  said  county;  that  the  reg- 
istry of  said  mortgage  in  deed  book  0.  was  done  by  Mr.  Duer, 
who  was  then  writing  for  him  in  his  officer ;  and  that  the 
entry  of  reference  to  said  r^istry  in  the  index  to  said  book 
0  was  made  by  Mr.  Terry,  who,  also,  had  Mrritten  for  witness 
in  his  office,  and  whom  he  had  requested  to  go  through  the 
book  and  index  such  deeds,  the  registration  of  which  had  not 
Vol.  l.  22. 
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been  indexed;  that  said  mortgage  had  been  lodged  in  the 
oflBce  in  the  usual  way  for  record,  and  was  actually  recorded 
on  the  27  th  day  of  May,  1871. 

The  fi.  fa.  in  favor  of  plaintiff  V8,  said  Bramhall,  and 
also  the  mortgage  fi.  fa,  against  him  issued  on  the  forecloenre 
of  said  mortgage,  which  was  foreclosed  on  the  30th  day  of 
May,  1872,  with  entries  on  said  fi.  fa.  were  considered  in 
evidence. 

The  demand  of  plaintiff,  in  writing,  upon  the  sheriff  for 
payment  of  his  fi,  fa.  out  of  money  in  his  hands  raised 
from  sale  ^of  said  goods  under  said  mortgaged  fi.  fa.  and 
which  demand  was  made  December  11th,  1872,  was  also  in 
evidence. 

The  Court  refused  a  rule  absolute  against  the  sheriff,  and 
Chatham  excepted. 

Moses  &  Downing,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 

McCay,  Judge. 

The  sole  question  made  by  this  record  is,  whether  it  is  a 
necessary  part  of  the  recording  of  a  deed  that  the  clerk  shall 
enter  in  the  index  of  the  book  the  names  of  the  parties  under 
the  proper  letter,  with  the  page  where  the  record  can  be  found. 
Is  this  necessary  to  make  a  complete  record  of  a  deed?  It 
cannot  be  denied  that  the  record  of  a  deed  in  a  large  book,  with 
many  other  records  of  like  character,  and  without  any  index 
to  enable  one  searching  to  find  the  page,  furnishes,  in  &ct,  but 
a  poor  notice  of  the  existence  of  the  deed  ;  and  without  any 
question,  a  failure  by  the  clerk  to  keep  such  an  index  is  a 
wrong  for  which  he  is  answerable  to  the  party  injured.  But 
after  much  consideration  we  are  of  the  opinion  that  the  entry 
in  the  index  is  not  a  part  of  the  process  of  record,  so  as  that 
the  record  is  null  without  it.  Our  Acts  for  the  recording  of 
deeds,  beginning  in  1755,  do  none  of  them  point  out  the  mode 
of  registry,  nor  do  they,  any  of  them,  require  the  clerk  to  keep 
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an  index.  The  Act  of  1815,  Cobb's  Digest,  191,  provides 
that  the  Inferior  Court  shall  see  to  it  that  the  books  are  let- 
tered and  indexed.  So,  too,  the  Code,  sections  2663,  2671. 
It  is,  also,  true  that  in  prescribing  the  duty  of  the  clerk, 
section  256,  paragraph  7,  the  Code  requires  him  to  index  his 
record  books. 

But  there  is  nothing  in  any  of  these  provisions  prescribing 
that  the  indexing  is  a  necessary  part  of  the  record.  When  a 
deed  has  been  duly  copied  upon  the  record  book,  it  is  difficult 
to  say  that  it  is  not  recorded.  The  steps  to  be  taken  for  easy 
reference,  as  it  seems  to  us,  are  matters  with  which  the  owner 
of  the  deed  has  nothing  to  do.  He  has  caused  his  deed  to  be 
copied  upon  the  public  books ;  that  is  all  the  law  requires  of 
him,  and  that  is  all  he  can  do.  If  any  one  desires  to  find  the 
record,  he  can  find  it  if  he  will  take  the  trouble.  The  index 
is  for  the  benefit  of  the  searcher.  It  is  the  means  furnished 
by  the  public  to  its  citizens  for  an  easy  reference  to  the  books 
of  record.  It  is  a  provision,  not  for  the  benefit  of  the  holder 
of  the  deed,  but  for  the  convenience  of  those  who  desire  to 
examine  the  record.  Ease  of  access  is  wholly  a  question  of 
degree.  A  book  may  be  indexed  by  the  name  of  the  grantor 
or  grantee,  or  both — it  ought  to  be  by  both.  It  is  often  con- 
venient, too,  in  this  State,  to  index  the  numbers  of  the  lots  of 
land  conveyed.  But,  obviously,  all  these  are  matters  for  the 
convenience  of  those  who  desire  to  examine  the  books.  If 
the  clerk  fails  to  do  his  duty,  he  injures  those  who  desire  to 
search.  The  duty  is,  therefore,  to  the  searcher  and  to  the 
public,  and  not  to  the  holder  of  the  deed.  And  this  has,  as 
«we  think,  always  been  the  understanding  of  the  law  in  this 
State.  Many  of  our  books  of  record  have  no  indexes,  or 
very  imperfect  ones,  and  for  many  years  this  has  been  true. 
Ease  of  access  to  a  record  is  a  question  of  degree;  it  is posai" 
hie  to  get  at  the  fiwt  of  record  or  no  record  without  any  index. 
If  the  books  be  few  and  small,  it  is  easy.  If  the  books  be 
many  and  large,  it  is  difficult.  And  so,  the  index  may  be 
single  or  double.  The  ease  or  difficulty  of  finding  what  is 
on  the  record,  is  not  a  matter  in  which  the  owner  of  the  deed 
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is  concerned.  We  have  been  able  to  find  but  one  case  in  the 
books  bearing  upon  this  subject,  to- wit:  Sawyer  vs.  Adams, 
8  Vermont,  172.  In  this  case,  the  deed  was  recorded  in  a 
book  that  had  not  been  used  for  years.  It  was  not  indexed, 
even  in  that ;  and  this  was  done  intentionally  by  the  clerk 
to  conceal  the  fact.  The  Court  held  the  record  no  notice,  but 
there  was  a  dissenting  opinion.  That  was  a  much  stronger 
case  of  failure  of  duty  than  this.  We  put  our  decision 
mainly  on  our  own  statutes,  and  on  the  condition  of  our  re- 
cords, and  what  we  believe  to  be  the  uniform  practice  in  this 
State. 

Judgment  affirmed. 


|i28    m[       Susan  A.  Bryce,  by  her  next  friend,  plaintiff  in  error,  vs. 
Sloman  Wynn,  guardian,  defendant  in  error, 

1.  A  ward,  afler  be  has  attained  the  age  of  fonrteen  years,  has  the  right 
to  choose  his  guardian,  and  for  that  purpose  to  have  the  letters  of 
guardianship  issued  under  the  appointment  of  the  Ordinary  to  a  former 
guardian,  revoked. 

2.  Before  such  order  of  revocation  is  granted,  a  selection  of  the  successor 
in  the  guardianship  should  be  made,  which  selection  must  be  judicious 
in  the  judgment  of  the  Ordinary,  and  the  person  chosen  should  give 
his  consent  to  his  appointment. 

8.  An  application  was  made  by  a  ward  over  fourteen  years  of  age,  for 
the  revocation  of  the  letters  of  her  guardian,  and  to  be  allowed  to  se- 
lect  a  guardian  subject  to  the  approval  of  the  Ordinary.  On  the  hear- 
ing, the  Ordinary  discharged  the  rule  against  the  guardian  to  show 
cause,  etc.,  on  the  ground  that  there  was  *'  no  sufficient  cause  shown 
for  the  removal  of  the  defendant. '^  On  a  second  application  by  the 
ward  for  the  same  purpose,  which  was  carried  by  consent  appeal  to  the 
Superior  Court,  the  judgment  of  the  Ordinary  was  pleaded  as  former 
recovery  in  bar,  and  it  was  so  adjudged  by  the  Court : 

Beldf  That  the  decision  of  the  Ordinary  will  not  be  construed  as  an  ad- 
judication of  the  right  of  the  minor  to  have  the  letters  of  guardianship 
revoked,  and  to  select  her  guardian,  but  rather  that  the  refusal  of  the 
Ordinary  to  grant  the  revocation  was  because  there  had  been,  in  his 
judgment,  no  **  judicious  selection*'  of  a  successor  who  would  consent 
to  act.    If,  on  the  second  trial,  such  ^'judicious  selection''  be  shown 
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to  the  satisfaction  of  the  jury,  and  the  person  cbosea  consents  to  ac- 
cept, the  application  should  be  allowed. 

Guardian  and  ward.  Appointment.  Judgment.  Before 
Judge  Buchanan.  Carroll  Superior  Court.  April  Term, 
1873. 

Susan  A.  Bryoe,  by  her  next  friend,  petitioned  the  Ordi- 
nary of  Carroll  county  for  the  removal  of  Sloman  Wynn, 
her  present  guardian,  and  for  the  appointment  of  some  other 
suitable  person  selected  by  her,  subject  to  the  approval  of  said 
Ordinary.  She  showed  that  said  Wynn  had  been  appointed 
at  the  June  term,  1861,  of  the  Court  of  Ordinary  of  said 
county,  when  petitioner  was  but  five  years  of  age ;  that  she 
had  then  arrived  at  the  age  of  sixteen  years,  and  desired  to  ex- 
ercise her  right  of  selecting  her  own  guardian,  she  having 
never  exercised  that  right  since  she  arrived  at  the  age  of  four- 
teen. 

A  rule  nisi  issued  in  accordance  with  the  prayer  of  said  pe- 
tition, in  response  to  which  said  guardian  set  up  that  he  had 
been  called  upon  by  petitioner,  in  a  similar  proceeding,  return- 
able to  the  December  term  of  the  Court,  1871,  to  show  cause 
why  he  should  not  be  removed  and  some  other  person,  selec- 
ted by  petitioner,  appointed ;  that  upon  cause  shown,  to  the 
effect  that  said  petitioner  could  not  select  another  guardian, 
respondent  occupying  that  position  at  the  time  of  her  arrival 
at  the  age  of  fourteen,  and  still  being  such  guardian,  and  not 
in  default  in  any  particular,  the  Court  discharged  the  rule, 
and  gave  judgment  against  said  petitioner,  in  favor  of  re- 
spondent, from  which  there  was  no  appeal ;  that  respondent 
pleads  said  judgment  in  bar  of  this  proceeding. 

The  issue  thus  formed  was  carried  to  the  Superior  Court 
by  appeal.  There  it  was  submitted  to  the  decision  of  the 
Court,  without  the  intervention  of  a  jury. 

The  respondent  introduced  the  judgment  pleaded  in  bar, 
as  follows : 
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"Susan  A.  Bryce,  by  her  next  friend,  vs.  Sloman  Wynn, 

guardian. 

**  Bule  nisi  to  remove  guardian*^* 

*'  Upon  hearing  the  evidence  submitted  and  the  argument  of 
counsel,  it  is  ordered  by  the  Court  that  the  rule  be  discharged, 
there  being,  in  the  opinion  of  the  Court,  no  sufficient  cause 
shown  for  the  removal  of  defendant.  It  is  therefore  ordered 
that  the  movant  pay  all  the  cost  that  has  accrued  in  the  case.'' 

The  facts,  as  set  forth  in  the  petition  and  answer,  were  ad- 
mitted to  be  true.  The  Court,  on  motion,  dismissed  the  case, 
and  petitioner  excepted. 

Mabry,  Toole  &  Son,  for  plaintiff  in  error. 

Austin  &  Harris,  by  brief,  for  defendant. 

Trippe,  Judge. 

1.  It  was  held  in  the  case  of  Pitts  vs.  Cherry^  14  Georgia  Re^ 
ports,  594,  that  a  ward  in  Georgia,  on  arriving  at  the  age  of 
fourteen,  has  the  right  to  choose  his  guardian,  subject  to  the 
approval  of  the  Ordinary.  We  do  not  think  the  right  is  taken 
away  by  the  Code.  Section  1806,  new  Code,  in  giving  the 
privilege  to  a  minor  over  fourteen  years  of  age,  who  has  no 
guardian,  of  selecting  a  guardian,  was  not  intended  to  change 
the  law  in  this  respect.  The  Act  of  1850,  Cobb's  Digest,  338, 
implies  what  is  specially  provided  in  the  section  of  the  Code 
referred  to. 

2.  Before  the  new  appointment  is  made  the  letters  of  the 
former  guardian  should  be  revoked,  and  there  should  be  a 
selection  of  a  successor  in  the  guardianship,  who  is  willing  to 
accept,  and  whose  appointment  would  be  judicious  in  the  judg- 
ment of  the  Ordinary.  The  provisions  in  the  Code,  as  to  the 
resignation  of  guardians  and  administrators,  show  the  care 
that  is  taken  to  prevent  a  vacancy  in  these  trusts.  In  each 
case,  before  a  guardian  or  administrator  is  permitted  to  resign 
he  must  present  a  fit  and  suitable  person  to  the  Ordinary  as 
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his  successor,  who  is  willing  to  accept.  We  think  it  a  proper 
rule  to  be  followed  in  the  case  of  a  ward  selecting  a  new 
guardian  before  there  should  be  a  revocation  of  the  letters  of 
the  former  guardian :  See  6  Georgia,  432. 

3.  In  the  first  application  made  in  this  case,  the  Ordinary 
adjudged  that  no  good  reason  had  been  shown  to  remove  the 
guardian,  and  discharged  the  rule  which  had  been  issued.  We 
do  not  think  that  this  was  a  judgment  against  the  right  ot 
the  applicant  to  select  a  guardian,  and  to  ask  for  the  revoca- 
tion of  the  letters  of  her  present  guardian.  It  does  not  so 
appear  on  the  face  of  the  judgment,  or  in  the  record.  But 
we  rather  take  it,  that  a  good  reason  did  not  exist,  from  the 
fiM5t  of  there  having  been  no  judicious  selection  of  a  new  guar- 
dian who  was  willing  to  accept.  Otherwise,  we  would  have 
to  presume  that  the  Ordinary  committed  an  error,  and  denied 
a  l^al  right  to  the  applicant.  If,  on  a  new  hearing  of  this 
case,  which  we  direct,  it  should  appear  to  the  satisfaction  of 
the  jury  that  the  applicant  has  chosen  a  person  whose  seleo- 
tion,  in  the  language  of  the  Code,  is  "  judicious,^'  to  be  ap- 
pointed as  guardian,  and  that  such  person  is  willing  to  accept^ 
the  application  should  be  granted. 

In  this  case,  as  well  as  in  the  case  of  Pitts  vs.  Cherry ,  supra^ 
the  first  guardian  was  appointed  by  the  Ordinary.  We  con- 
fine this  decision  as  to  the  right  of  a  ward  to  ask  for  the  re- 
vocation and  new  appointment,  to  the  cases  of  guardians  thus 
appointed. 

Judgment  reversed. 


John  R.  Holoombe,  plaintiff  in  error,  vs.  Thomas  W. 
Dupree,  defendant  in  error, 

1.  When  there  was  a  rule  absolute  taken  against  a  sheriff  in  1860,  for 
failing  to  raise  certain  money  under  a  ft.  fa,,  and  in  1867  an  attach- 
ment was  moved  for  against  the  sheriff,  and  be  showed  for  cause  against 
the  attachment  that  he  was  not  and  never  had  been  in  contempt  of  the 
process  of  the  Court ;  that  though  the  original  Jl,  fa,  had  been  in  hit 
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hands,  the  failure  to  raise  the  money  on  it  was,  in  consequence  of  writ- 
ten orders  of  the  plaintiff,  not  to  proceed  with  it ;  that  the  rule  abso- 
lute was  taken  by  consent  and  at  the  request  of  the  plaintiff,  with 
intent  thus  to  induce  the  defendant's  agent  and  representative  to  pay 
it,  and  with  the  express  agreement  that  it  was  not  to  be  used  against 
the  sheriff: 

Eeld,  That  the  foundation  of  a  rule  absolute  is  the  contempt  of  the  Court 
in  the  failure  of  the  sheriff  to  obey  its  order.  And  the  rule  will  not 
be  enforced  by  attachment,  but  will  be  set  aside,  if  it  be  made  to  appear 
that  the  officer  is  not  really  liable,  and  the  judgment  on  the  rule  is  for 
this  purpose  always  open,  under  the  discretion  of  the  Court,  to  a  re- 
hearing. 

2.  In  this  case,  if  the  answer  of  the  sheriff  be  true,  (and  the  demurrer 
admits  the  truth,)  the  rule  absolute  ought  not  to  have  been  granted,  as 
the  sheriff  was  not  in  contempt,  and  it  was  error  in  the  Court  to  grant 
the  attachment  under  the  admitted  facts  set  forth  in  the  record. 

Rule  against  oiBcer.  Attachment,  Contempt.  Before  Judge 
Harvey.    Haralson  Superior  Court.    March  Term,  1873. 

At  the  April  term,  1860,  of  Haralson  Superior  Court, 
Thomas  W.  Dupree  obtained  judgment  against  Wilson  F. 
Blackstock,  for  the  principal  sum  of  $635  91,  besides  interest 
and  costs.  Execution  was  issued  May  21st,  1860.  At  the 
October  term,  1860,  a  rule  nisi  was  issued  against  the  sheriff, 
requiring  him  to  show  cause  why  he  had  not  made  the  money 
on  said  execution.  At  the  same  term  the  rule  was  made  ab- 
solute. 

At  the  October  term,  1866,  a  rule  nisi  was  issued  against  the 
sheriff  requiring  him  to  show  cause  at  the  next  term  why  he 
should  not  be  attached  for  contempt  in  failing  to  comply  with 
the  rule  absolute  granted  at  the  October  term,  1860. 

At  the  April  term,  1867,  the  sheriff  answered  that  on  the 
25th  of  April,  1860,  he  received  written  instructions  from 
the  plaintiff  in  Ji.  fa.  not  to  levy  until  further  orders ;  that 
when  ordered,  to- wit:  on  the  24th  of  November,  1860,  he 
levied  on  the  land  of  the  defendant,  the  sale  of  which  was 
enjoined,  and  that  afterwards  the  entire  property  of  defend- 
ant was  disposed  of  under  and  by  direction  of  the  Court ; 
that  defendant  in  Ji.  fa.  was  killed  only  a  few  days  before 
the  October  term,  1860,  of  said  Superior  Court;  that  it  was 
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known  to  the  plaintiff  that  defendant  had  the  money  to  pay 
off  the  fi.  fa.  at  the  time  of  his  death,  and  that  counsel  for 
plaintiff  in  fi.  fa.  assured  respondent,  while  the  motion  for 
the  rule  absolute  was  pending,  that  if  obtained,  the  said  rule 
should  never  be  enforced  against  him ;  that  it  was  sought  only 
for  the  purpose  of  inducing  the  legal  representative  of  de- 
fendant to  pay  the  fi,  fa. ;  that  he  was  thus  induced  not  to 
defend  the  rule ;  that  after  the  rule  was  obtained,  and  con- 
trary to  the  expectation  of  the  said  counsel  and  himself,  the 
administrator  of  defendant  in  fi.  fa.  was  enjoined  by  a  Court 
of  equity  from  paying  the  debts  of  his  intestate,  except  as 
might  thereafter  be  decreed  by  the  Court ;  that  a  motion  had 
been  made,  and  was  still  pending  in  that  Court,  to  have  the 
rule  absolute  set  aside  and  declar^  void  for  fraud. 

Plaintiff  in  fi.  fa.  joined  issue  on  the  answer  at  the  April 
term,  1867.  Thus  the  case  stood  till  the  March  term,  1873, 
when  the  sheriff  amended  his  answer  as  follows :  He  denies 
that  he  was  liable  when  the  rule  nisi  against  him  was  made 
absolute,  because  he  says  he  had  obeyed  strictly  the  orders  of 
plaintiff  in  ^. /a.;  that  while  the  motion  for  rule  absolute 
was  pending,  counsel  for  plaintiff  told  resix)ndent  that  he  had 
learned  that  defendant  had  left  money  in  the  hands  of  his 
widow,  and  requested  her,  just  before  his  death,  to  pay  this 
debt,  but  that  she  hesitated  to  pay  it,  and  doubted  her  safety 
in  doing  so  unless  there  was  a  rule  against  respondent ;  that 
he  was  then  and  there  induced  by  the  said  counsel  not  to  de- 
fend the  said  rule  under  the  positive  promise  that  the  rule,  if 
obtained,  should  never  be  enforced  against  him,  and  that  the 
same  should  only  be  used  for  the  purpose  of  inducing  the 
widow  of  defendant  to  pay  the  fi  fa.;  that  relying  upon 
this  promise  he  suffered  the  rule  to  be  made  absolute  without 
objection,  therefore  it  should  be  set  aside  for  fraud.  Respon- 
dent offered  to  amend  further  by  adding  that  plaintiff  had, 
by  his  negligence,  allowed  the  original  judgment  against  the 
defendant  in  fi.  fa.  to  become  dormant,  which  amendment 
the  Court  refused  to  allow,  and  respondent  excepted. 
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PlaintiflF  demurred  to  the  answer  as  amended.  The  de- 
murrer was  allowed,  and  respondent  excepted. 

After  argument  the  Court  passed  an  order  overruling  the 
motion  to  set  aside  the  rule  absolute,  and  directing  the  arrest 
and  imprisonment  of  respondent  till  the  Ji.  fa.  should  be  paid. 
To  which  ruling  he  excepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

William  J.  Head,  by  Z.  D.  Harrison,  for  plaintiff  in 
error.  • 

Joseph  A.  Blance,  by  E.  N.  Broyles,  for  defendant. 

McCay,  Judge.  • 

1.  This  Court,  in  two  cases,  has  decided  that  rules  absolute 
against  the  sheriff  for  contempt,  do  not  stand  alt<^ther  like 
judgments  between  parties.  They  do  not  operate  as  estoppels, 
but  the  Court,  upon  a  proper  case  made,  will  go  behind  the 
order  and  look  into  the  truth  of  the  case :  See  Chipman  vs. 
Barron,  2  Kdly,  220,  15  Georgia,  182.  As  the  sheriff's  an- 
swer is  not  traversed,  it  is  to  be  taken  as  true.  If  it  be  true, 
he  never  was  in  contempt.  His  failure  to  execute  the  prooess 
was  by  reason  of  a  written  order  of  the  plaintiff  not  to  do 
so.  The  rule  absolute  was  taken  by  consent  and  with  a  defi- 
nite purpose  other  than  to  treat  the  sheriff  in  contempt.  There 
was,  too,  a  special  agreement  not  to  press  it  against  the  sheriff. 
This  was,  in  fact,  a  fraud  upon  the  sheriff.  In  an  ordinary 
judgment  the  sheriff  would,  perhaps,  be  estopped  by  the  judg- 
ment from  setting  up,  at  least,  by  parol,  that  the  judgment  was 
not  to  be  enforced.  But,  as  we  have  said,  rules  absolute  do 
not  operate  as  an  estoppel.  They  may  be  looked  to  by  the 
Court  in  its  discretion,  and  re-examined.  In  truth,  they  de- 
pend for  their  validity  on  the  fact  that  they  are  the  punish- 
ishment  of  the  Court  for  its  oflScer,  for  contempt,  and  it  is 
only  collaterally  that  they  are  for  the  benefit  of  the  party. 
The  Court,  if  the  sheriff  be  not  in  fact  in  contempt,  will  re- 
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lieve  him  from  its  order.  In  this  case  the  parties  have,  by 
agreement,  without  consulting  the  Court,  taken  its  extraordi- 
nary process  out  of  its  hands.  This  cannot  be  done  so  as  to 
deprive  the  Court  of  the  right  to  open  the  case  and  look  into 
the  facts.  In  other  words,  there  is  no  estoppel,  no  reason  why 
the  truth  should  not  be  known  and  acted  on. 

2.  As  we  suppose,  it  was  only  because  of  this  supposed  es- 
toppel, res  adjvdioata,  that  the  demurrer  was  sustained,  we 
reverse  the  judgment.  If  the  statement  of  the  sheriff  be  true, 
it  would  be  a  great  wrong  to  make  him  pay  tlys  money. 

Judgment  reversed. 


William  H.  Tutt,  plaintiff  in  error,  vs.  Robert  H.  Land, 
defendant  in  error. 

1.  Where  the  Court,  at  a  regular  term,  appoints  an  auditor,  in  a  case  in- 
volving matters  of  account,  with  the  powers  as  provided  in  section 
4202,  of  the  new  Code,  and  no  exceptions  thereon  are  certified,  filed, 
etc.,  during  the  term  as  by  law  prescribed,  it  is  too  late  when  the  audi- 
tor proceeds  to  act  in  vacation,  to  object  to  his  appointment,  or  to  the 
powers  conferred  on  him,  or  to  make  such  objections  the  ground  of 
exceptions  to  his  report 

2.  When  a  contract  of  partnership  provides  that  one  partner  shall  furnish 
the  stock  of  goods  (drugs)  then  on  hand,  and  the  other  shall  give  his 
skill,  services,  etc.,  and  the  first  shall  have  three- fourths  of  the  net 
profits,  the  other  the  remaining  fourth,  the  partner  so  furnishing  the 
capita]  is  not  entitled,  in  the  division  of  the  profits,  to  interest  on  the 
capital  stock. 

8.  One  item  of  the  contract  was,  '*  if  the  wants  and  necessities  of  said 
business  demand  an  increase  of  capital,  and  the  same  be  supplied  by  the 
said,  (the  partner  who  furnished  the  original  stock,)  the  firm  stipulate 
to  pay  him  interest  therefor  at  the  rates,''  etc. : 

ffeldf  That  the  simple  fact  that  said  partner  did  not  withdraw  the  whole 
of  his  share  of  the  profits  for  the  first  year,  without  any  agreement  or 
notice  to  the  other  partner  that  the  capital  was  to  be  increased  to  that 
amount,  did  not  give  such  partner  the  right  of  interest  on  such  excess. 

4.  Nor  was  such  partner  entitled  to  claim  for  the  ordinary,  natural  de- 
preciation of  the  goods  and  fixtures  of  the  store,  both  constituting  the 
capital  stock. 
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6.  When  one  partner  seeks,  by  way  of  recoupment,  to  have  a  deduction 
made  from  the  amount  of  the  claim  of  the  other  in  the  profits,  on  ac- 
count of  fraud  or  neglect,  or  acts  of  disloyalty  to  the  partnership, 
whereby  the  interest  of  the  firm  suffered  damage,  such  deduction  can- 
not go  beyond  the  amount  of  damage  proven. 

6.  Though  the  Court  may  make  an  unauthorized  remark  in  reference  to 
a  question  asked  a  witness,  yet,  if  the  testimony  in  connection  there- 
with be  on  a  matter  which,  under  the  whole  evidence,  could  not  have 
availed  the  party  complaining,  it  is  not  such  an  error  as  will  call  for  a 
new  trial. 

New  trial.  Auditor.  Judgment.  Exception.  Partnership. 
Interest.  Recoupment.  Damages.  Immaterial  error.  Before 
Judge  Gibson.  Richmond  Superior  Court.  October  Ad- 
journed Term,  1872. 

Land  filed  his  bill  against  Tutt  alleging  that  complainant 
and  defendant  formed  a  copartnership  in  the  drug  busineds,  in 
the  city  of  Augusta,  on  July  1st,  1868,  which  continued  until 
October  31st,  1870,  the  terms  of  which  were  reduced  to  writ- 
ing. That  complainant  was  to  receive  one-quarter  of  the 
profits  and  defendant  three-quarters;  that  the  defendant,  at  the 
dissolution,  agreed  to  account  with  him  for  his  share  of  the 
large  profits  which  had  been  made,  but  had  failed  to  do  so; 
that  defendant  is  indebted  to  complainant  about  $10,000  00, 
and  refuses  to  account.     Prays  discovery,  relief,  etc. 

The  defendant  answered  substantially  as  follows :  That  he 
admitted  the  partnership  as  charged ;  that  the  articles  are  in 
writing  and  in  his  possession  ;  that  the  profits  were  to  be  di- 
vided as  alleged ;  that  he  formed  said  co-partnership  on  ac- 
count of  his  belief  in  complainant's  integrity  and  business  tact. 
Admits  the  duration  of  the  partnership  as  alleged;  charges 
that  complainant  left  without  his  consent  and  without  any 
notice ;  that  by  his  dishonest  acts  and  attempts  to  decoy  custom 
from  their  house  to  one  in  the  same  business,  in  which  he  con- 
templated becoming,  and  did  subsequently  become,  a  partner, 
and  by  other  dishonorable  acts,  he  defeated  the  sole  considera- 
tion of  the  contract;  that  by  his  sudden  departure  he  greatly  in- 
jured defendant.  Alleges  that  complainant  violated  his  agree- 
ment in  said  articles,  not  to  draw  but  $2,000  00  per  annum^ 
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but  did  draw  in  the  two  and  a  quarter  years  out  of  the  part- 
nership, $6,381  08.  Denies  that  he  is  indebted  to  complain- 
ant as  alleged,  stating  that  after  deducting  expenses  of  closing 
up  business,  bad  debts,  etc.,  there  would  remain  to  com- 
plainant's credit  $1,393  95 ;  and  that,  owing  to  said  bad  faith 
and  dishonesty,  he  has  sustained  damages,  which  recouped 
leaves  nothing  due,  but  makes  complainant  his  debtor.  An- 
swers prayer  for  discovery : 

1st.  That  the  articles  were  in  writing,  accessible  to  com- 
plainant and  in  defendant's  possession. 

2d.  That  the  profits  during  the  continuance  of  the  business 
were  $45,561  35,  of  which  complainant's  share  would  be 
$11,390  35;  deduct  amount  drawn  out,  leaves  due  him, 
$3,028  04 ;  from  which  is  to  be  deducted  his  share  of  the 
expenses  of  winding  up  the  business  and  his  proportion  of 
the  bad  debts. 

In  said  answer  defendant  makes  certain  allegations  in  the 
nature  of  a  cross-bill,  alleging  that  he  furnished  all  the  capi- 
tal; that  the  consideration  moving  him  to  take  complainant 
into  partnership  was  his  reliance  on  his  honesty  and  business 
tact ;  that  this  consideration  failed  on  account  of  his  dishonest 
acts — his  dishonorable  conduct  in  turning  business  from  the 
house  to  another  drug  store  in  said  city,  in  which  he  contem- 
plated and  soon  after  did  become  a  partner;  his  misrepresen- 
tations that  defendant  ordered  him  to  adulterate  drugs;  his 
outspoken  assertions  that  he  intended  to  "  burst  up"  the  con- 
cern ;  his  dishonesty  in  taking  goods  from  the  store  without 
charging  them  to  himself,  etc. 

To  this  answer  and  cross-bill  complainant  filed  his  answer, 
denying  all  acts  of  bad  faith  or  dishonesty,  and  claiming  that 
by  his  exertions  the  business  was  greatly  increased ;  denies 
contemplating  any  other  business  connection  while  in  said  co- 
partnership, and  admitting  that  subsequent  to  the  dissolution, 
he  did  enter  into  a  partnership  in  the  same  city,  and  the  same 
line  of  business  with  one  Barrett ;  claims  that  Tutt  injured  the 
business  by  his  neglect,  and  lays  his  damage  at  $10,000  00. 

At  the  January  term,  1872,  the  following  order  was  passed: 
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*'  It  appearing  that  there  are  questions  of  complicated  account 
in  the  above  cause^  it  is  ordered,  that  Joseph  B.  Gumming  be, 
and  he  hereby  is,  appointed  auditor,  to  investigate  the  matters 
upon  said  accounts,  and  all  matters  touching  the  all^ation  in 
cross-bill  of  defendant,  with  power  to  subpoena  witnesses,  ad- 
minister oaths  and  hear  testimony  on  any  disputed  fact  or 
facft,  and  with  other  powers  usually  and  customarily  con- 
ferred on  masters  in  chancery  in  like  cases/' 

On  June  1st,  1 872,  the  auditor  filed  his  report  in  the  clerk's 
oflfice.     It  was  in  substance,  as  follows: 

1st.  That  the  allegations  in  the  cross-bill,  to  the  effect  that 
the  character  of  the  house  was  injured  by  the  bad  faith  of 
complainant,  is  not  sustained.  It  appeared  that  some  few  cus- 
tomers were  offended  in  the  course  of  their  business  transac- 
tions with  the  house,  but  such  ofiense  was  not  shown  to  have 
been  fairly  attributable  to  complainant,  or  if  attributable  to 
his  bad  conduct,  such  conduct  did  not  appear  to  have  been 
conceived  either  in  bad  faith  to  his  copartner  or  to  his  custo- 
mers, but  in  zeal  for  the  common  business. 

2d.  The  allegation  that  during  the  continuance  of  the  part- 
nership the  complainant  conceived  the  idea  of  going  into 
business  with  another  party,  and  commenced  decoying  patron- 
age from  the  house,  is  unsustained  by  the  evidence. 

3d,  The  charge  that  complainant,  in  pursuance  of  a  scheme 
to  divert  business  from  the  house,  made  improper  charges  for 
articles,  false  representations  of  the  character  of  the  drugs, 
and  malignant  insinuations  that  defendant  had  ordered  the 
adulteration  of  the  drugs,  is  wholly  unsustained  by  any  evi- 
dence, except  so  far  as  it  is  shown  that  a  higher  price  than 
usual  was  charged  for  a  quantity  of  quinine,  but  this  does  not 
appear  to  have  been  done  by  complainant  in  any  bad  faith  to 
his  copartner,  and  is  reasonably  explained. 

4th.  As  to  the  allegation  tiiat  complainant  took  money  and 
articles  from  the  store  without  accounting  for  them,  evidence 
was  adduced  that  there  were  irregularities  in  the  cash,  and 
that  circumstances  of  suspicion  pointed  to  the  complainant  as 
the  person  producing  these  irregularities,  and  that  he,  as  well 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  343 

Tatt  vs.  Land. 

as  other  persons,  was  suspected.  The  amount  of  cash  ab- 
stracted, if  any,  is  nowhere  ascertained.  There  is  an  entire  lack 
of  any  such  certainty,  both  as  to  the  amount  taken  (if  any) 
and  the  taker,  as  would  enable  an  ofl^t  to  be  established. 
There  is  no  evidence  going  to  show  that  articles  other  than 
cash  were  taken. 

5th.  As  to  the  allegation  that  by  these  means  the  business 
was  injured  to  the  extent  of  810,000  00,  the  auditor  reports 
that  the  evidence  fails  to  show  any  damage  accruing  from  the 
conduct  of  complainant. 

This  disposes  of  the  charges  contained  in  the  cross-bill.  As 
to  the  issues  formed  by  the  bill  and  answer,  the  auditor  re- 
ports, in  substance,  as  follows : 

Ist  The  deduction  of  ten  per  cent,  on  account  of  deprecia- 
tion of  merchandise,  to  be  taken  from  the  profits,  as  claimed 
by  defendant,  is  not  allowed.     This  item  is  $4,098  17. 

2d.  The  deduction  from  value  of  fixtures,  on  account  of 
depreciation,  to  be  taken  from  the  profits,  as  claimed  by  de-  i . 
fendant,  is  not  allowed.     This  item  is  $2,1 70  99. 

3d.  The  auditor  finds  that  no  interest  is  chargeable  against 
complainant  on  account  of  capital  put  into  the  business  by 
the  defendant,  and  disallows  the  deduction  claimed  from  the 
profits  on  that  account.     This  item  is  $1,489  48. 

4th.  The  auditor  disallows  the  deduction  from  the  profits, 
claimed  by  the  defey^dant,  on  account  of  the  keep  of  a  house 
which  had  belonged  to  the  partnership,  from  November  5th, 
1870,  to  March,  1871,  for  the  reason  that  the  house  was  turned 
over  in  November,  with  the  other  assets  of  the  firm,  to  the 
defendant,  and  became,  from  that  time,  his  property.  This 
item  is  $85  87. 

5th.  The  auditor  allows  the  deduction  from  the  profits  of 
the  amount  paid  the  book-keeper,  Connor,  for  extra  services 
in  winding  up  the  partnership  accounts.  This  item  appears 
to  have  been  paid  to  him  by  the  defendant,  in  good  faith,  for 
such  services.     It  amounts  to  $700  00. 

6th.  With  these  allowances  and  disallowances  the  auditor 
finds  that  there  is  due  from  defendant  to  complainant,  for  his 
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one-fourth  share  of  the  profits  for  the  twelve  months  ending 
June  30th,  1869,  the  sum  of  $5,974  51.  For  his  one-fourth 
share  of  the  profits  for  the  twelve  months  ending  June  30th, 
1870,  the  sum  of  $5,522  96.  For  his  one-fourth  share  of  the 
profits  for  the  four  months  ending  October  31st,  1870,  $192  61. 
From  the  total  of  these  sums  is  to  be  deducted  the  aggregate 
amount  drawn  out  by  defendant  for  the  support  of  himself 
and  family,  to-wit :  $6,567  09.  This  sum  is  increased  by  in- 
terest on  $231  00  from  July  1st,  1869,  to  date  of  dissolution, 
and  on  $986  08  from  July  1st,  1870,  to  date  of  dissolution. 
This  interest  is  charged  on  the  excess  over  $2,000  00  per  an- 
num, which  complainant  drew  out  of  the  business,  he  being 
limited  to  that  amount.  The  amount  drawn  out  of  the  busi- 
ness by  complainant  is,  therefore,  principal,  $6,567  09,  inter- 
est, $38  97,  total  $6,606  06.  This  sum  taken  from  $11,690- 
08,  the  amount  of  complainant's  share  of  the  profits,  leaves 
due  to  him  the  sum  of  $5,084  02. 

This  sum,  with  interest  from  the  date  of  dissolution,  is,  in  the 
opinion  of  the  auditor,  the  indebtedness  of  defendant  to  com- 
plainant. A  portion  of  the  profits  is  represented  by  choses  in 
action,  to-wit:  about  $3,500  00,  and  the  auditor  finds  that 
complainant  should  take  in  part  discharge  of  his  claim,  one- 
fourth  of  these  choses  in  action,  fairly  selected. 

The  auditor  further  reported  that  the  solicitors  for  defen- 
ant  had  presented  a  protest  against  the  ppwers  exercised  by 
him,  in  going  into  the  hearing  of  the  case  upon  the  allega- 
tions made  in  the  pleadings,  which  protest  was  overruled  and 
filed  with  the  report. 

Said  report  was  excepted  to,  in  substance,  as  follows: 

1st.  Because  the  Court  had  no  authority  to  appoint  an  au- 
ditor and  to  confer  on  him  such  powers  as  the  auditor  exer- 
cised in  this  case,  without  the  consent  of  the  parties. 

2d.  Because  the  auditor  erred  in  overruling  the  protest  re- 
ferred to  in  the  report. 

3d.  Because  the  auditor  reports  that  all  the  all^ations  in 
the  croes-bill  are  unsustained,  when  he  had  no  authority  to 
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pass  on  such  questions;  and  further,  because  the  evidence, 
when  before  the  Court,  will  sustain  every  allegation, 

4th.  Because  the  auditor  disallowed  the  ten  per  cent,  on 
account  of  depreciation  of  stock,  which  per  cent,  the  defend- 
ant claimed  had  been  the  amount  of  depreciation  in  the  stock 
and  should  be  deducted  from  the  profits. 

5th.  The  auditor  further  erred  in  stating  the  amount  of 
that  item  to  be  $2,170  99 ;  it  should  have  been  about  double 
that  amount,  to  which  disallowance  and  erroneous  calculation 
defendant  as  aforesaid  excepts. 

6th.  Because  the  auditor  disallowed  interest  on  the  capital 
put  into  the  business  by  defendant,  and  assumed  in  his  report 
that  the  articles  of  copartnership*justified  this  disallowance; 
whereas,  it  is  respectfully  submitted  that  this  part  of  the  re- 
port is  clearly  based  upon  a  misapprehension  of  both  the 
spirit  and  the  letter  of  the  contract  of  partnership. 

7th.  Because  the  auditor,  after  considering  the  allow- 
ance and  disallowance  mentioned  by  him,  reports  a  balance 
due  of  $5,084  02,  from  defendant  to  complainant,  which  find- 
ing and  report  is  hereby  excepted  to  as  erroneous,  for  reasons 
heretofore  stated,  and  for  further  reason  that  it  seems  to  leave  out 
of  the  calculation  the  $700  00  paid  for  extra  services  to  Con- 
ner, the  book-keeper,  which  the  report  elsewhere  admits 
should  be  allowed  to  defendant. 

The  Court  overruled  the  exceptions  so  &r  as  to  allow  the 
report  to  be  read  to  the  jury.  The  trial  then  proceeded  upon 
the  issues  formed  by  the  report  and  the  exceptions.  The 
evidence  introduced  was  voluminous,  but  is  unnecessary  to  an 
understanding  of  the  decision.  The  articles  of  copartnership 
under  which  the  complainant  and  defendant  did  business, 
were,  in  substance,  as  follows: 

1st.  Form  partnership  in  the  firm  name  of  "  William  H. 
Tntt  and  Land.'' 

2d.  Tutt  contributes  $29,815  00  in  stock. 

3d.  Land  devotes  time,  labor  and  skill  to  business. 

4th.  Profits  shall  be  divided  as  follows :  three-fourths  to 
Tutt  and  one-fourth  to  Land. 
Vol.  u  28. 
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5th.  Profits  shall  only  be  reckoned  after  deducting  all  ex- 
penses of  the  business,  among  which  is  included  the  sum  of 
|2,500  00  per  year  to  be  paid  to  Tutt  for  rent  of  store, 

6th.  Gives  ^wwer  to  Tutt  to  terminate  business  connection 
at  any  time  by  giving  thirty  days  notice  to  Land,  and  upon 
settling  with  him  upon  the  basis  above  set  forth. 

7th,  Provides  for  keeping  books. 

8th,  Provides  that  if  the  business  requires  an  increase  of 
capital  at  any  time,  and  the  same  should  be  supplied  by  Tutt, 
the  firm  shall  pay  him  therefor  the  same  interest,  commissions 
and  charges  as  the  banks  of  the  city  of  Augusta  ask  and  ob- 
tain for  like  accommodation. 

9th.  Prohibits  either  member  from  indorsing  or  becoming 
surety  during  continuance  of  firm. 

10th.  Prohibits  Land  from  drawing  from  the  assets  a  larger 
sum  than  $2,000  00  per  annum,  or  a  proportionate  amount 
thereof  for  a  less  term  than  a  year.  Any  surplus  that  may 
be  due  him  as  a  part  of  his  one-fourth  interest  in  the  profits^ 
to  remain  in  the  business  as  capital  until  the  dissolution. 

The  evidence  showed  that  at  the  expiration  of  the  first 
year's  operations,  defendant  left  in  the  business,  of  his  share 
of  the  profits,  $19,817  98.  This  was  done  without  any  notice 
to,  or  agreement  with  complainant,  that  the  capital  was  to  be 
thus  increased. 

The  jury  returned  the  following  verdict:  "We,  the  jury 
find  that  no  interest  is  due  to  respondent  upon  the  capital 
stock  paid  in  by  him,  or  upon  any  advances  made  during  the 
partnership,  nor  any  damages  to  be  deducteil  from  the  amount 
of  profits  due  complainant.  We  find  the  amount  due  com- 
plainant to  be  $5,084  00,  less  $275  00,  his  proportionate 
share  of  the  auditor's  fee  and  the  amount  paid  to  Connor; 
$822  00  of  said  remaining  balance  due,  to  be  paid  in  notes 
and  accounts  due  said  firm  of  Tutt  &  Land,  the  same  to  be 
selected  on  the  plan  designated  by  the  auditor,  and  by  said 
auditor,  and  if  refused  by  respondent  to  be  thus  distributed 
in  ten  days,  then  to  be  paid  by  him  in  greenbacks ;  that  is  to 
say,  we  find  for  complainant  $4,809  00,  $822  00  to  be  paid 
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as  above  specified  in  notes  and  accounts  to  be  selected  by  the 
auditor  within  ten  days,  or  greenbacks." 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds : 

1st.  Because  the  verdict  is  contrary  to  the  evidence  and  the 
law. 

2d.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  the  evidence. 

3d.  Because  the  Court  erred  in  refusing  to  hear  counsel  for 
defendant :  1st.  Upon  his  protest  against  the  auditor's  exer- 
cising the  functions  and  powers  conferred  upon  him  by  the 
order  of  Court  appointing  him.  2d.  Upon  the  exceptions 
filed  to  the  auditor's  report  after  it  was  made  and  returned 
into  Court,  the  Court  not  only  refusing  to  hear  argument 
against  the  admissibility  of  the  auditor's  report,  but  also  or- 
dering it  read  as  a  part  of  the  pleadings  in  the  case  to  the 
jury,  then  adjourning  the  Court  over  until  next  morning, 

4th.  Because  the  Court  erred  next  morning  in  refusing, 
upon  the  opening  of  the  Court,  to  hear  argument  either  upon 
said  protest  or  exceptions,  and  in  saying  that  he  would  submit 
the  following  points  arising  from  that  report  to  the  jury,  to- 
wit: 

The  questions  to  be  submitted  to  the  jury — 

First.  Did  the  respondent  sustain  damage  by  the  conduct 
and  management  by  complainant  of  the  business  of  Tutt  & 
Land,  and  how  much  ? 

Second.  Should  ten  per  cent,  be  allowed  for  depreciation  of 
the  value  of  the  stock  on  hand  ?  If  so,  what  sums?  Also 
consider  the  allowance  asked  for  depreciation  of  furniture. 

Third.  Should  interest  be  allowed  on  the  cash  furnished  to 
said  business  by  respondent  ? 

Fourth.  Is  $5,084  00  the  balance  due  complainant  firom  res- 
pondent, after  a  full  and  fair  accounting,  or  is  he  indebted  to 
respondent? 

It  is  respectfully  submitted  that  this  was  error  for  the  fol- 
lowing reasons :  1st.  Because  it  left  the  auditor's  report  before 
the  jury  with  all  the  weight  of  the  high  character  of  the  au- 
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ditor  in  support  of  it ;  and  that  report  passed  upon  every 
question  of  the  case,  whether  of  law  or  evidence — a  power 
which,  as  auditor,  he  could  not  exercise,  even  under  the  order 
of  the  Court,  because  the  Court  had  no  power  to  grant  such 
an  order,  2d.  Because  it  limited  the  jury  to  four  stated  ex- 
ceptions or  questions,  so  presented  by  the  Court,  and  denied 
to  the  defendant  the  right  to  have  all  his  exceptions  passed 
upon  by  the  Court  and  jury  seriatim. 

5th.  Because  the  Court  erred  in  refusing  to  hear  counsel 
for  defendant  who  proposed  to  show  that  the  order  of  the 
Court  appointing  the  auditor,  was  illegal  and  invalid  for  want 
of  rightful  authority,  as  well  as  the  action  of  the  auditor  un- 
der and  by  virtue  of  it — ^and  in  sending  the  auditor's  report 
before  the  jury,  first  as  pleadings  and  then  as  evidence. 

6th.  Because  the  Court  erred  in  the  following  remark: 
When  defendant's  counsel  asked  of  one  of  his  witnesses,  to- 
wit:  George  D,  Connor,  if  he  ever  heard  Land  express  any 
desire  in  regard  to  what  Dr.  Tutt  should  do  with  his  share 
of  the  profits  of  the  business — the  witness  answered  yes,  that 
he  had  heard  Land  say  he  wished  the  doctor  (Tutt)  would 
draw  out  his  profits.  Whereupon  the  opposite  counsel  moved 
to  strike  out  the  whole  testimony,  which  had  been  before  ad- 
mitted to  show  that  Land  knew  and  acquiesced  in  the  fact  that 
Tutt's  share  of  the  profits  had  been  and  were  being  added  con- 
stantly, as  new  capital  in  the  concern.  The  Court  refused  the 
motion  to  strike  out,  but  in  so  doing  remarked,  "I'll  not  rule 
out  the  testimony,  but  the  question  of  defendant's  counsel  was 
an  unfortunate  one,'^ 

7th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court  in  this,  that  the  Court  charged  the  jury  as  follows : 

"The  jury  must  find  against  that  part  of  the  report  of  the 
auditor  which  disallows  interest  on  the  new  capital,  if,  from 
the  evidence,  it  appears  that  the  profits,  or  any  part  thereof, 
due  Dr.  Tutt,  were  used  in  the  business  of  the  partnership, 
and  on  this  part  they  must  find  interest." 

The  evidence  showed  abundantly  and  beyond  dispute,  that 
the  profits  accruing  to  Tutt,  which  were  quite  large,  were  put 
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into  the  business,  and  the  contract  of  partnership  showed  that 
interest  was  to  be  paid  thereon. 

8th.  Because  the  Court  erred  in  refusing  to  give  the  fifth 
request  to  charge  of  defendant,  which  was  duly  submitted  in 
writing:  "If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  has  &iled  to  comply  with  the  obligations  arising  un- 
der the  same  contract,  then  they  must  estimate  and  allow  the 
defendant  to  recoup  the  damage  he  has  sustained  thereby ;  and 
in  estimating  the  damages,  they  are  not  bound  to  find  only 
the  amount  actually  discovered  and  shown  by  the  defendant, 
but  may  exercise  their  own  discretion  and  find  such  damages 
as  they  may  reasonably  consider,  from  the  light  of  the  evi- 
dence, has  resulted  from  the  neglect  or  fraud  of  the  plaintiff," 

9th.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court,  in  this,  that  the  Court  charged  the  jury  as  follows :  "  If 
you  find  there  was  a  depreciation  of  the  stock  proven,  the  Court 
charges  you  that  this  is  a  proper  charge  upon  the  copartner- 
ship assets,  before  net  profits  can  be  declared,  and  this  is  also 
true  of  the  depreciation  of  the  fixtures,  if  you  find  such  de- 
preciation to  exist." 

10th.  Because,  before  this,  and  during  the  progress  of  the 
trial,  the  Court  erred  in  instructing  the  jury,  "that,  although 
the  articles  of  copartnership  provided  interest  on  the  new  cap- 
ital, at  bank  rates,  which  were  shown  to  be  nineteen  per  cent, 
in  Augusta,  yet  they  could  allow  but  seven  per  cent." 

The  motion  was  overruled,  and  a  new  trial  refused.  Where- 
upon the  defendant  excepted  upon  each  of  the  grounds  afore- 
said. 

Hook  &  Gardner;  W.  H.  Webb,  for  plaintiff  in  error. 
McLaws  &  Ganahl,  for  defendant. 

Trippe,  Judge. 

1.  No  exceptions  were  certified  by  the  Judge  and  entered 
of  record,  when  the  order  appointing  the  auditor  was  granted. 
It  was  too  late  to  raise  the  objection  to  the  appointment,  when 
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the  auditor  proceeded  to  act  under  the  authority  conferred,  or 
to  make  such  objection  the  ground  for  excepting  to  his  report: 
New  Code,  sections  4250,  4254. 

2.  The  contract  of  partnership  was,  that  one  partner  should 
furnish  the  stock  of  goods  then  on  hand,  and  the  other  should 
render  his  skill,  services^  etc.  It  was  further  agreed  that  the 
first  should  have  three-fourths  of  the  net  profits,  and  the  sec- 
ond the  remaining  fourth.  Under  such  a  contract  the  part- 
ner furnishing  the  capital  is  not  entitled  to  interest  on  the 
stock  when  a  division  of  the  profits  is  made.  We  can  see  no 
reason  for  such  a  claim.  Such  partner  gets  all  the  profits  by 
the  contract  that  are  made  on  three-fourths  of  what  he  puts 
in  the  concern.  The  other  fourth  was  intended  as  a  set-off  to 
the  skill,  time  and  services  of  the  other  partner,  and  the  pro- 
fits thereon  to  be  his  compensation.  To  hold  as  claimed  by 
plaintiff  in  error,  would  give  that  other  partner  the  net  profits 
on  one-fourth,  less  the  wiereat  thereon.  Such  was  not  the  con- 
tract. Net  profits  of  ah  adventure  do  not  mean  what  is 
made  over  the  losses,  expenses  and  interest  on  the  amount  in- 

J  vested.  The  term  includes  simply  the  gain  that  accrues  on 
the  investment,  after  deducting  the  losses  and  expenses  of  the 
business.  If  but  two  or  three  per  cent,  is  realized  on  the 
amount  put  in,  it  may  be  a  poor  business,  but  still  there 
would  be  net  profits,  even  if  the  legal  rate  of  interest  were 
ten  per  cent,  or  greater. 

3.  It  was  further  stipulated  in  the  artices  of  partnership 
that  if  the  necessities  of  the  business  required  an  increase  of 
capital,  and  the  same  be  supplied  by  the  partner  who  furnish- 
ed the  original  stock,  the  firm  should  pay  him  interest  there- 
for at  a  certain  rate.  At  the  end  of  the  first  year  the  amount 
of  profits  and  the  share  of  each  partner  was  ascertained.  It 
was  not  agreed  that  there  was  any  necessity  for  an  increase  of 
the  capital  of  the  firm.  Nor  was  there  any  understanding 
that  it  was  increased.  The  partner  entitled  to  draw  the 
largest  share  of  the  profits  simply  permitted  a  portion  of  it 
to  remain.  No  notice  was  given  to  the  other  that  the  rights 
of  the  firm  attached  to  said  undrawn  portion.     It  was  sub- 
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ject  at  any  time  to  the  owner  of  it.  He  never  parted  with 
his  individual  right  to  it,  by  making  it  a  part  of  the  firm 
capital.  It  never  was  subject  to  the  terms  of  the  partnership 
agreement,  so  as  to  give  the  other  partner  any  authority  to 
contest  whatever  right  the  owner  might  be  pleased  to  assert 
over  it.  Had  he  desired  to  have  taken  it  at  any  moment  he 
could  have  so  done,  no  matter  what  the  immediate  interests  of 
the  firm  might  require.  This  right  would  not  have  existed 
if  it  had  been  regularly  made  a  part  of  the  capital  stock. 
And  it  would  be  manifestly  unjust  that  he  should  have  had 
the  power,  at  pleasure,  to  make  an  individual  appropriation 
of  a  large  amount,  and  at  the  same  time  claim  a  heavy  inter- 
est for  whatever  time  he  might  not  see  fit  so  to  appropriate  it. 
Besides,  the  contract  specially  provided  that  Land,  the  work- 
ing partner,  so  to  call  him,  should  only  be  entitled  to  draw  a 
specific  portion  of  his  share  of  the  profits.  The  balance  of 
his  interest  was  to  remain  in  the  firm.  By  the  contract  it  was 
to  become  part  of  the  capital.  As  this  increase  was  directly 
provided  for,  and  as  it  was  also  expressly  contracted  for  a  fur- 
ther increase,  if  necessity  demanded  it,  such  increase,  if  made, 
should  not  be  left  to  the  mere  discretion  of  one  partner  to  de- 
termine as  he  might  choose  at  any  time,  whether  or  not  hig 
undrawn  portion  of  the  profits  had  become  an  addition  to  the 
firm  capital  on  which  he  was  entitled  to  both  profits  and  in- 
terest. 

4.  The  goods  and  fixtures  constituted  the  stock  furnished 
by  Dr.  Tutt.  At  the  dissolution  he  claimed  that  there  was  a 
depreciation  of  the  stock,  and  that  he  should  be  paid  for  it. 
It  was  not  pretended  that  the  value  was  lessened  by  reason  of 
damage  or  injury  from  accident  or  other  special  cause.  Had 
it  so  been,  there  might,  probably  be  force  in  the  question 
whether  it  was  not  a  claim  under  the  head  of  losses,  and 
therefore  properly  chargeable  to  the  firm.  But  it  appeared 
that  it  was  only  the  ordinary,  natural  depreciation  that  may 
occur  in  all  things.  At  the  time  the  partnership  was  formed, 
the  value  of  the  stock  was  ascertained,  inserted  in  the  articles, 
and  it  was  agreed  that  Dr.  Tutt  should  keep  that  sum  in 
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the  business  for  the  use  of  said  firm  during  the  continuance 
of  the  partnership,  "  and  that  the  said  sum  of  money  or  ita 
equivalent  in  stock  of  goods  is  to  constitute  the  capital  to  be 
used  and  employed/'  etc.  We  do  not  think  that  under  this 
contract  the  partner  who  furnishes  the  stpck,  can^  at  the  dis- 
solution^ claim  for  the  ordinary,  natural  decrease  in  value  of 
the  goods.  That  is  a  risk  or  incident  which  attaches  to  his 
property,  and  is  doubless  an  item  considered  and  passed  upon 
by  the  party  who  invests  his  capital  in  that  form,  when  he 
enters  into  such  a  contract.  If  A  and  B  were  to  form  a  part- 
nership for  farming  purposes,  A  to  furnish  the  land,  and 
horses  and  mules  for  ploughing,  and  B  his  skill,  labor  and 
superintendence,  and  the  profits  to  be  divided  equally  or  in 
any  given  ratio  between  them,  could  A,  at  the  end  of  two 
years  or  other  period,  when  the  dissolution  might  take  place, 
claim  compensation  for  the  decreased  value  of  his  horses  or 
mules  on  account  of  their  increased  age,  or  for  the  wear  and 
waste  of  his  land  from  time  and  cultivation,  etc.?  It  would 
scarcely  occur  to  the  mind  of  any  one  that  such  a  right  ex- 
isted on  the  part  of  A,  unless  it  was  so  specified  ^'in  the 
bond.''  Another  item  in  this  contract  settles  this  question,  as 
well  also  as  the  question  of  the  right  of  Dr.  Tutt  to  claim  in- 
terest on  his  original  capital.  That  item  is:  "It  is  agreed 
between  the  parties  that  the  said  gains,  increase  and  profits 
shall  only  be  reckoned,  after  deducting  all  expenses  of  the 
business,  among  which  expenses  is  included  the  sum  of  $2,- 
500  00  per  year  to  be  paid  to  the  said  W.  H.  Tutt  for  rent  of 
the  store  on  Broad  street,  supplied  by  him  to  the  partnership 
for  carrying  on  the  business."  The  proper  construction  of 
this  item  excludes  the  idea  of  his  claim  for  such  interest,  and 
for  the  ordinary  depreciation  of  the  stock  he  contributed.  As 
well  might  it  be  asserted  for  the  depreciation  by  time  and  use 
of  the  house,  for  that  was  also  supplied  by  him  to  the  firm. 

5.  Plaintiff  in  error  further  sought,  by  way  of  recoupment, 
to  have  a  deduction  made  from  the  claim  of  Land  in  the 
profits,  on  account  of  alleged  fraud,  neglect,  and  acts  of  dis- 
loyalty to  the  partnership  by  Land.     The  Court  charged,  in 
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substance,  that  this  could  be  allowed  by  the  jury  to  the  extent 
of  damage  proven.  We  do  not  think  the  charge  should  have 
gone  further.  A  jury  should  have  a  measure  of  damages 
furnished  by  the  evidence,  especially  for  a  breach  of  contract. 
They  cannot  go  out  into  a  field  of  speculation  as  to  what  the 
damages  may  probably  be.  Land  was  not  suing  for  his  ser^ 
vices  on  a  quantum  valebat,  or  on  a  contract  for  a  stipulated 
sum  as  their  value.  It  was  for  a  claim  to  property.  Had  it 
been  for  services  as  clerk,  and  he  had  violated  his  contract  as 
a  clerk  or  servant,  the  question  would  be  presented,  whether 
the  breach  on  his  part  was  not  a  forfeiture  of  all  claim  under 
the  contract.  But  it  cannot  be  the  rule  that  one  partner  can 
set  up  that  the  other  has  been  false  to  duty,  and  thereby  he 
can  claim  all  the  assets,  capital  and  profits.  He  may  recoup 
or  claim  for  damages ;  but  must  show  what  the  damages  are. 

6.  The  remark  made  by  the  Judge,  at  the  trial,  which  is 
excepted  to  by  plaintiff  in  error,  was  upon  a  matter  which, 
under  the  whole  evidence,  could  not  have  availed  the  party 
complaining.  Strike  out  the  answer  of  the  witness,  about 
which  the  remark  was  made,  and  under  the  view  we  have 
taken,  the  decision  must  be  the  same.  Whether  it  was  unau- 
thorized or  not,  no  legal  injury  could  have  resulted  from  it 

Judgment  affirmed. 


Foster  Blodgett,  superintendent,  plaintiff  in  error,  vs. 
Isaac  E.  Bartlett,  defendant  in  error. 

1.  Where  a  railroad  train  was  stopped  at  a  station,  bat  somewhat  away 
from  its  usual  place  of  stopping  at  that  station,  and  where  there  was 
not  good  ground  for  getting  off,  and  a  passenger,  thinking  the  train 
would  be  moved  up  to  the  usual  place,  failed  to  get  off,  as  he  had  in- 
tended, and  after  the  train  had  left  the  station  and  was  fairly  on  its 
way  to  its  next  stopping  place,  the  passenger  himself  seized  the  bell- 
rope,  rang  the  engine  bell,  and  took  his  position  on  the  lower  step  of  the 
platform  to  get  off,  and  the  engineer  having  answered  the  bell,^a8  the 
cars  were  coming  to  a  stop,  but  before  they  were  stopped,  the  passen- 
ger, deeming  the  motion  slow  enough  for  safety,  undertook  to  step  off, 
but  just  as  he  was  stepping  he  was,  by  a  sudden  jerk  of  the  cars, 
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thrown  down,  and  his  arm  crushed  by  one  of  the  wheels  of  the  car 

passing  over  it : 
Seldf  That  the  condact  of  the  passenger  in  himself  ringing  the  bell, 

taking  his  position  on  the  step,  and  undertaking  to  step  off  whilst  the 

cars  were  still  in  motion,  was  a  want  of  ordinary  care,  and  showed 

gross  negligence  on  the  part  of  such  passenger. 
2.  It  was  error  in  the  Court,  under  the  facts,  to  charge  the  jury  in  effecti 

that  the  road  would  be  liable,  if,  at  the  time  of  his  attempting  to  step 

off,  the  cars  were  moving  so  slowly  as  that  he  thought  it  was  safe  then 

to  step  off. 

Railroads.  Passengers.  Negligence.  Before  Judge  Ha rvey* 
Gordon  Superior  Court.    February  Adjourned  Term,  1873. 

Bartlett  brought  case  against  Blodgett^  as  superintendent  of 
the  Western  and  Atlantic  Railroad,  for  $25,000  00  damages, 
alleged  to  have  been  sustained  by  him  on  account  of  the  negli* 
gent  conduct  of  the  defendant  in  his  avocation  as  a  common 
carrier.  The  declaration  charged  that  the  plaintiff  embarked 
on  the  cars  of  defendant  at  Atlanta,  for  the  purpose  of  being 
transported  to  Calhoun,  a  station  on  the  line  of  defendant's 
road ;  that  said  cars  failed  to  stop  at  the  usual  station  at  Cal- 
houn, whereby  plaintiff  was  forced  to  disembark  at  an  unsafe 
point,  and  in  attempting  to  get  off  the  train  at  said  improper 
place,  through  no  fault  of  his,  his  right  arm  and  hand  were 
crushed  to  such  an  extent  as  to  render  amputation  necessary. 

The  defendant  pleaded  the  general  issue,  and  that  if  the 
plaintiff  was  injured,  as  alleged  in  his  said  declaration,  it  re- 
sulted from  his  own  negligence. 

The  plaintiff  testified  substantially  as  follows :  Lost  his 
arm  in  consequence  of  an  injury  receiveil  on  the  Western  and 
Atlantic  Railroad  on  May  7th,  1870.  He  got  on  the  train  at 
Atlanta  for  the  purpose  of  going  to  Calhoun.  When  the 
train  reached  the  latter  point  it  did  not  stop  at  the  usual  place. 
He  looked  out,  but  did  not  at  first  know  that  he  was  at  Cal- 
houn. The  train  stopped  below  the  south  end  of  the  depot. 
The  car  in  which  he  was,  was  below  the  south  end  of  the  hotel. 
Has  since  stepped  the  ground.  The  place  where  he  was 
stopped  was  one  hundred  and  fifteen  steps  below  the  depot. 
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The  ground  at  that  point  was  very  rough,  and  it  would 
have  been  exceedingly  difficult  there  to  have  disembarked 
from  the  train.  On  the  west  side  there  were  switches  and  a 
ditch,  probably  two  and  a  half  feet  deep.  On  the  east  side 
there  was  a  steep  bank  and  a  ditch.  The  ends  of  the  cross- 
ties  were  rough  and  above  the  surface,  and  about  eighteen 
inches  apart.  Thought  the  train  would  pull  up  to  the  plank 
platform  at  the  depot,  the  usual  place  of  discharging  passen- 
gers. There  had  been  a  railroad  pic-nic  at  Marietta,  and  on 
account  of  the  large  number  of  persons  on  board,  the  train 
was  longer  than  usual.  He  was  in  the  third  or  fourth  car 
from  the  engine.  When  the  train  stopped  he  came  out  of  the 
cars  and  stood  on  the  platform.  Saw  a  lady  get  oflF  from  a 
car  below  the  one  he  was  on  ;  two  gentlemen  with  a  light  as- 
sisted her.  The  train  remained  stationary  one  and  a  half  or 
two  minutes  and  then  moved  off  rapidly.  It  passed  the  de- 
pot, and  plaintiff  perceived  it  was  not  going  to  stop.  When 
it  was  about  opposite  Boaz  &  Barrett's  store-house,  he  reached 
up,  seized  the  bell  rope  tind  rang  the  bell ;  the  engine  blew 
on  the  brakes  and  the  train  began  to  slack  up.  It  had  run 
some  two  or  three  hundred  yards  after  he  had  rung  the  bell, 
and  was  moving  very  slowly,  when  he  got  down  on  the  steps> 
his  left  foot  on  the  lower  step,  and  was  holding  on  to  the  iron 
railing  of  the  steps  with  his  left  hand.  The  train  had  not 
stopped,  but  he  thought  it  safe  to  get  off.  Just  as  he  attempted 
to  step  off  with  his  right  foot,  the  train  gave  a  sudden  and 
violent  jerk,  which  threw  him  off  his  balance,  causing  hira  to 
fall  on  his  left  side  with  his  right  arm  across  the  track; 
thought  from  the  suddenness  of  the  jerk  that  the  engineer  had 
pulled  open  the  throttle  of  his  engine.  The  'trucks  of  the 
car  passed  over  his  hand  diagonally.  He  pulled  it  off  the 
track  and  got  up.  As  the  rear  car  passed  him,  a  train  hand 
asked  him  if  he  was  hurt ;  replied  that  he  was  ruined.  The 
train  hand  jumped  off  and  came  to  him.  Had  been,  during 
his  life,  a  railroad  conductor,  and  knew  it  was  hazardous  to 
get  off  a  train  when  in  motion.     Was  not  drunk ;  had  only 
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taken  three  drinks  on  that  day.  The  accident  happened  about 
midnight ;  it  was  very  dark. 

The  remainder  of  the  plaintiff's  testimony  relates  to  the 
extent  of  his  damages,  etc.  He  was  corroborated  as  to  the 
unusual  point  at  which  the  train  stopped,  upon  its  arrival  at 
Calhoun,  and  as  to  the  time  it  remained  there,  by  several  wit- 
nesses. ^ 

The  evidence  for  the  defendant  tended  to  show  that  the 
train  stopped  at  the  itsual  point  at  Calhoun,  remained  the 
usual  length  of  time,  and  moved  off  in  the  ordinary  manner. 
Also,  that  the  plaintiff  was  drunk. 

Amongst  other  things,  the  Court  charged  the  jury  "that  if 
the  train  carried  the  plaintiff  beyond  his  point  of  destination, 
he  should  have  waited  until  the  train  should  have  been 
stopped,  or  so  nearly  so  as  to  make  it  apparently  safe,  and 
then  get  off,  or  have  suffered  himself  to  be  carried  to  the  next 
station,  and  then  have  sued  for  damages  from  loss  of  time, 
and  for  the  inconvenience,  labor  and  expense  of  traveling 
back." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $4,000  00. 
The  defendant  moved  for  a  new  trial,  because  the  verdict  was 
contrary  to  the  law  and  the  evidence,  and  because  of  error  in 
the  aforesaid  charge.  The  motion  was  overruled,  and  the  de- 
fendant excepted. 

J.  A.  Glenn  ;  D.  A.  Walker  ;  J.  C.  Fain;  J.  E.  Shu- 
mate, for  plaintiff  in  error. 

W.  H.  Dabney  ;  J.  A.  W.  Johnson,  for  defendant. 

McCay,  Judge. 

1.  Assuming  that  the  employees  of  the  Western  and  At- 
lantic Railroad  were  in  fault  in  not  stopping  the  cars  at  a 
suitable  place  for  the  plaintiff  below  to  get  off,  it  does  not  at 
all  follow  that  the  State  is  liable  for  the  damage  which  was 
subsequently  inflicted.  A  prudent  man,  under  the  circum- 
stances, would  have  sought  the  conductor,  or  gone  on  to  the 
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next  station,  and  if  any  injury  came  from  this  he  would  have 
his  right  of  action.  But  the  plaintiff  took  the  affair  into  his 
own  bands.  He  rang  the  bell  to  the  driver  to  stop  the  train. 
This  he  had  no  right  to  do;  at  least,  only  in  very  extraor- 
dinary cases  has  a  passenger  a  right  to  do  this.  The  rope 
is  not  there  for  the  use  of  passengers,  but  to  enable  the  con- 
ductor to  communicate  with  the  engineer.  So  dangerous  a 
thing  as  a  train  of  cars  is  not  to  be  at  the  mercy  of  a  passen- 
ger. The  public  interest,  as  well  as  the  rights  of  the  railroad 
company,  require  that  the  bell  rope  shall  be  sacred  to  the 
touch  only  of  the  proper  officer.  When  the  bell  was  rung, 
and  the  driver  commenced  obeying  it,  the  plaintiff  had  no 
business  on  the  platform;  at  least  he  was  there  at  his  own  risk, 
till  the  cars  stopped.  The  platform  is  not  a  safe  place  to  be, 
and  it  is  not  made  to  ride  on;  still  more  careless  was  he  to  go 
down  upon  the  step,  where  any  sudden  jar  might  throw  him 
off.  But,  in  our  judgment,  it  was  perfect  recklessness  to  at- 
tempt to  jump  off  before  the  cars  stopped,  especially  as  the 
signal  to  stop  did  not  come  from  the  proper  person.  That 
at  the  moment  there  was  a  jerk  of  the  cars,  does  not,  we 
think,  help  the  case.  Such  jerks  in  stopping  must  occur,  and 
when  he  undertook  to  take  control  of  the  train,  and  leap  from 
it  in  the  dark,  he  should  have  thought  of  this  liability.  That 
he  thought  the  speed  was  sufficieritly  slackened,  is  his  mis- 
fortune. And  it  seems  to  us  absurd  to  say  that  a  railroad 
company,  in  stopping  its  cars,  is  bound  so  to  stop  them  as  to 
avoid  danger  to  passengers  who  undertake  to  get  off  before 
the  stoppage  is  complete.  No  man  has  a  right  to  assume 
that  it  is  safe  to  get  off  a  train  that  is  running  at  any  speed, 
since,  until  it  is  entirely  stopped,  there  may  or  may  not  be 
changes  of  motion,  jerks  and  other  irregularities,  dangerous 
to  one  in  the  act  of  getting  off. 

2.  We  think  the  Court  erred  in  charging  the  jury  that  the 
road  was  liable  if  the  cars  had  got  so  slow  as  to  make  it  appa- 
rently safe.  It  was  not  an  open  question  under  the  evidence. 
The  cars,  according  to  the  plaintiff's  own  testimony,  were  still  in 
motion,  and  so  rapidly  that  they  did  not  finally  stop  until  the 
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rear  of  the  train,  some  eight  or  ten  cars'  lengths  from  him,  had 
gone  considerably  past  him.  No  man  of  ordinary  prudence 
would  have  done  such  a  thing;  it  was  a  rash,  reckless  act,  and 
displayed  want  of  ordinary  care^  We  are  ready  to  hold  rail- 
roads to  the  strictest  terms  of  liability,  but  to  say  that  a  pas- 
senger who  desires  to  get  off  and  who,  under  the  circumstan- 
ces, has  a  right  to  get  off,  may  take  it  upon  himself  to  ring  the 
bell  and  leap  off  while  the  cars  are  still  in  motion,  however 
slow  that  motion  may  be,  is,  we  think,  laying  down  a  mle  not 
only  unjust  in  itself,  but  one  dangerous  to  the  public  safety. 
Judgment  reversed. 


Pleasant  J.  Phillips,  plaintiff  in  error,  vs.  Henhy  Mc- 
Neice, administrator,  defendant  in  error. 

1.  Where  a  bill  of  exceptions  was  certified  on  Jannary  24th,  1878,  and 
service  perfected  on  February,  17th,  1873,  the  writ  of  error  will  be 
dismissed.     (R.) 

2.  A  party  being  prejudiced  in  his  rights  by  the  action  of  the  Judge  after 
the  presentation  to  him  of  the  bill  of  exceptions  for  his  signature,  under 
circumstances  which  may  be  remedied  by  the  writ  of  mandamus,  must 
make  his  application  for  said  writ  on  or  before  the  third  day  of  the 
term  of  this  Court  next  after  the  the  bill  of  exceptions  is  tendered,  or 
he  will  not  be  heard.     Rule  29.     (R.) 

8.  An  ackowledgment  of  **due  and  legal  service"  of  the  bill  of  excep- 
tions, and  a  waiver  of  ^^all  further  notice  and  service,''  given  after  the 
expiration  of  the  time  within  which  service  could  have  been  legally 
perfected,  will  not  prevent  the  dismissal  of  the  writ  of  error.     (R.) 

Practice  in  the  Supreme  Court.  Bill  of  exceptions.  Ser- 
vice. Waiver.  Before  the  Supreme  Court.  July  Term, 
1873. 

When  this  case  was  called,  counsel  for  defendant  moved 
that  the  writ  of  error  be  dismissed,  upon  the  ground  that  ser- 
vice of  the  bill  of  exceptions  was  not  perfected  until  the  ex- 
piration of  more  than  ten  days  from  the  date  of  the  Judge's 
certificate  to  the  same. 
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The  bill  of  exceptions  showed  that  it  was  signed  by  the 
Judge  on  January  24th,  1873,  filed  in  the  clerk's  office  on 
February  8th,  and  served  by  an  acknowledgment  on  February 
17th,  1873. 

Counsel  for  plaintiff  in  error  insisted  that  the  acknowledg- 
ment of  service  cured  the  defect  suggested.  The  acknowledg- 
ment was  as  follows : 

"  I  acknowledge  due  and  legal  service  of  the  within  bill  of 
exceptions,  including  brief  of  evidence  thereto  attached,  mark- 
ed "  Exhibit  B,"  and  Judge's  certificate,  and  waive  all  fur- 
ther notice  and  service.     This  17th  day  of  February,  1873. 
(Signed)  "  Vason  &  Davis, 

"  Attorneys  for  defendant  in  error.'* 

And  if  this  position  was  not  sustained,  he  proposed  to 
make  affidavit  to  the  following  facts,  to-wit :  That  he  pre- 
sented the  bill  of  exceptions  to  Judge  Harrell  within  thirty 
days  from  the  adjournment  of  the  term  of  Baker  Superior 
Court,  at  which  the  rulings  complained  of  were  made ;  that 
subsequently,  he  inquired  at  the  clerk's  office  and  ascertained 
that  the  bill  of  exceptions  had  not  been  there  received ;  that 
he  then  called  upon  Judge  Harrell,  who  informed  him  that 
on  the  day  of  signing  the  bill  of  exceptions  he  had  handed  it 
to  a  Mr.  Hawes,  an  attorney  at  law,  to  be  delivered  at  once 
to  the  clerk ;  that  he  then  saw  Mr.  Hawes,  who  took  the  bill 
of  exceptions  out  of  his  pocket  and  handed  it  to  him,  Hawes 
having  forgotten  to  deliver  the  same  as  directed  ;  that  on  the 
day  he  received  said  paper  from  Mr.  Hawes,  he  obtained  the 
aforesaid  acknowledgment  of  service  thereon ;  that  the  date  of 
filing  in  the  clerk's  office  is  erroneous,  and  should  have  been 
February  28th;  that  he  has  applied  to  Judge  Harrell  for  a 
certificate  as  Id  the  aforesaid  facts,  and  he  has  failed  to  deliver 
it  to  him. 

Upon  this  affidavit,  counsel  proposed  to  apply  for  a  man- 
damus nisi  against  Judge  Harrell,  requiring  him  to  show 
cause  why  he  should  not  certify  to  the  facts  therein  contained. 

The  Court  ordered  that  the  writ  of  error  be  dismissed^ 
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holding,  upon  the  last  ground  urged  by  the  plaintiff  in  error, 
that  even  if  the  facts  justified  a  mandamus  nisi  against  Judge 
Harrell,  his  application  was  too  late  under  the  twenty-ninth 
rule  of  Court. 

Bower  &  Bower,  for  plaintiff  in  error. 

Vason  &  Davis,  for  defendant. 


Mathew  R.  Stansell,  plaintiff  in  error,  vs.  John  Lind- 
say d  al,y  defendants  in  error. 

1.  When  an  administrator  was  sued  in  ejectment^  and  contracted  with  an 
attorney  to  defend  the  suit,  and  agreed  to  give  him  one-half  the  land 
if  the  defense  was  successful,  and  the  attorney  so  employed  procured 
another  attorney  to  represent  him  at  the  trial,  and  the  defense  proving 
successful,  the  administrator  sold  the  land  under  an  order  of  the  Or- 
dinary, had  it  bid  off  for  himself  and  the  substituted  attorney,  and 
then  divided  the  land  between  himself  and  the  substituted  attorney, 
and  the  attorney  first  employed  filed  a  bill  against  the  administrator, 
and  the  substituted  attorney,  for  a  specific  performance  of  the  original 
agreement : 

Held^  That  it  was  not  error  for  the  Chancellor  to  charge  the  jury  that  a 
bill  for  specific  performance  would  lie  in  such  a  case  against  the  ad- 
ministrator and  the  substituted  attorney. 

2.  As  this  turns  entirely  on  the  credibility  of  the  witnesses,  the  testi- 
mony being  strikingly  in  conflict,  the  jury  was  the  proper  tribunal  to 
decide  between  the  parties,  and  there  being  no  error  of  the  Court  ia 
its  charge,  the  verdict  ought  not  to  be  disturbed. 

New  trial.  Equity.  Specific  performance.  Witness.  Be- 
fore Judge  Hall.  Newton  Superior  Court.  March  Term, 
1873. 

Mathew  R.  Stansell  filed  his  bill  against  John  Lindsay  and 
John  J.  Floyd,  making  substantially  the  following  case : 

During  the  first  of  the  year  1861,  complainant  was  em- 
ployed as  an  attoraey  at  law,  by  the  defendant,  Lindsay,  as 
administrator  de  bonis  non  upon  the  estate  of  (Jeorge  Bell, 
deceased,  to  file  a  bill  in  equity  against  one  Robert  J.  Hender- 
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son,  as  administrator  upon  the  estate  of  Gary  Wood,  deceased, 
for  the  recovery  of  lot  of  land  number  two  hundred  and  nine- 
teen, in  the  ninth  district  of  originally  Henry,  now  Newton 
county,  and  to  enjoin  an  action  of  ejectment  for  said  lot  in 
&vor  of  said  Henderson,  administrator,  against  said  Lindsay, 
as  administrator.  Said  defendant,  Lindsay,  contractei  to  con- 
vey to  complainant  one-half  of  said  land  for  his  professional 
service  should  he  prove  successful  in  said  litigation ;  should 
he  fail  he  was  to  have  nothing.  Complainant,  in  pursuance 
of  said  agreement,  filed  said  bill,  returnable  to  the  September 
term,  1861,  of  Newton  Superior  Court,  and  attended  to  said 
cause  whenever  anything  was  to  be  done,  until  the  March  term, 
1866,  of  said  Court.  About  the  first  of  the  year  1862,  com- 
plainant moved  from  the  county  of  Newton  to  the  county  of 
Sumter,  and  finding  it  inconvenient  to  attend  to  his  unfinished 
business  at  so  great  a  distance,  he  employed  James  M.  Pace, 
Esq.,  a  competent  attorney,  to  represent  him.  At  the  March 
term,  1866,  of  said  Court  complainant  being  himself  present, 
and  finding  that  the  cause  aforesaid  would  not  be  reached, 
requested  the  defendant,  Floyd,  an  attorney  at  law,  to  repre- 
sent complainant  in  connection  with  Mr.  Pace,  in  the  future 
management  of  said  cause,  to  which  request  the  said  Floyd 
most  readily  assented,  proposing  at  the  same  time  to  repre- 
sent complainant  in  any  other  unfinished  business  he  might 
have  in  the  said  county  of  Newton.  Complainant  expressed 
a  perfect  willingness  that  said  Floyd  should  charge  for  his  ser- 
vices, which  he  declined  to  do  for  the  sufficient  reason  that  com- 
plainant had,  before  that  time,  represented  him  in  the  county 
of  Sumter,  and  had,  at  the  request  of  said  Floyd,  charged 
him  no  fee.  At  the  September  term,  1866,  of  said  Court, 
said  cause  was  tried,  complainant  being  represented  by  said 
Pace,  and  the  defendant,  Floyd,  and  resulted  in  a  verdict  in 
fitvor  of  the  defendant,  Lindsay,  as  administrator  as  aforesaid, 
and  a  decree  in  accordance  with  the  prayer  of  the  bill.  About 
the  time  of  said  trial,  or  shortly  thereafter,  said  Floyd  pro- 
cured possession  of  the  contract  made  by  said  Lindsay  with 
complainant  for  fees,  firom  said  Pace,  under  the  express  agree* 
Vol.  u  24. 
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ment  that  it  should  be  returned  if  complainaDt  should  object 
to  his  possession^  yet^  though  notified  of  such  objection  he  has 
persistently  refused  to  comply  with  his  said  promise.  Shortly 
after  the  decree  aforesaid  was  rendered,  said  Floyd,  under 
and  by  virtue  of  said  contract,  procured  a  division  of  said  lot 
with  the  defendant,  Lindsay,  went  into  possession  of  the  north 
half  of  the  same,  and  has  since  received  the  rents,  issues  and 
profits  thereof.  Complainant  has  frequently  called  on  the  de- 
fendants and  requested  of  the  said  Lindsay  that  he  convey  to 
him  one-half  of  said  land  in  accordance  with  his  obligation, 
and  of  said  Floyd  that  he  surrender  to  complainant  said  orig- 
inal instrument,  the  possession  of  said  land,  with  the  rents, 
issues  and  profits  thereof,  together  with  whatever  title  he  has 
obtained  from  said  Lindsay.  But  defendants  have  refused 
to  comply  with  the  complainant's  reasonable  request,  Lind- 
say saying  that  said  obligation  has  never  been  surrendered  to 
him,  and  that  the  title  to  said  land  is  yet  in  himself,  and  said 
Floyd  stating  that  he  has  already  surrendered  said  obligation 
and  obtained  a  title  to  one-half  of  said  property,  as  well  as 
the  possession  thereof,  so  that  complainant  is  in  doubt  as  to 
which  of  them  he  should  proceed  against,  even  if  he  had  an 
unquestionable  common  law  remedy  against  either. 
Complainant  waives  discovery,  and  prays  as  follows : 
That  the  defendants  may  be  decreed  to  deliver  up  to  be  can- 
celed any  title  deeds  that  the  defendant,  Floyd,  has  received 
from  the  defendant,  Lindsay,  under  and  by  virtue  of  the  in- 
strument aforesaid ;  that  they  may  be  decreed  to  turn  over  to 
complainant  the  possession  of  the  north  half  of  said  lot  of 
land,  and  to  account  to  him  for  the  rents  and  profits  thereof; 
that  the  defendant,  Floyd,  be  compelled  to  turn  over  to  com- 
plainant said  original  instrument,  or  to  place  the  same  under  ^ 
the  control  of  this  Court,  and  that  the  defendant,  Lindsay,  be 
held  to  a  specific  performance  of  his  said  contract,  and  that 
he  be  required  to  execute  a  title  to  complainant,  in  conformity 
therewith ;  that  the  writ  of  subpoena  may  issue. 

The  defendant,  Floyd,  answered  substantially  as  follows : 
The  action  of  ejectment  referred  to  in  the  bill  was  origi- 
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nally  commenced  against  one  Solomon  Bell,  the  first  adminis- 
trator upon  the  estate  of  George  Bell,  deceased.  Solomon 
Bell,  as  administrator,  employed  complainant  and  one  Sand- 
ford  W.  Glass,  partners,  doing  business  under  the  firm  name 
of  Stansell  &  Glass,  to  represent  the  defense.  But  previous 
to  this  time,  about  the  commencement  of  the  year  1860,  the 
said  firm  of  Stansell  &  Glass  formed  a  law  partnership  with 
the  defendant  upon  the  agreement  that  of  the  fees  in  all  liti- 
gated cases  in  the  county  of  Newton,  he  should  have  two- 
thirds.  At  the  March  term,  1860,  at  the  special  request  of 
said  Stansell  &  Glass,  the  defendant  consented  to  take  an  in- 
terest in  said  ejectment  case  upon  the  terras  aforesaid.  The 
defendant,  being  the  oldest  and-  most  experienced  lawyer  of 
the  three,  having  carefully  examined  the  titles  of  the  contend- 
ing parties,  became  satisfied  that  the  defense  could  not  be  sus- 
tained at  law,  and  advised  the  filing  of  a  bill  in  equity  for 
injunction  and  relief.  It  was  accordingly  determined  between 
him  and  his  partners  to  adopt  this  course.  Before  said  bill 
was  filed,  Solomon  Bell  departed  this  life,  leaving  the  admin- 
istration upon  the  estate  of  George  Bell  in  an  unfinished 
condition,  and  in  July,  1860,  the  defendant,  Lindsay,  was 
regularly  appointed  administrator  de  bonis  non,  and  was  sub- 
sequently made  a  party  defendant  to  said  action  of  ejectment. 
About  January  1st,  1861,  the  defendant  became  Judge  of  the 
Superior  Courts  of  the  Flint  Circuit,  and  therefore  ceased  the 
practice  of  the  law.  The  partnership  of  Floyd,  Stansell  & 
Glass  was  consequently  dissolved,  the  old  firm  of  Stansell  <& 
Glass  continuing  business  for  a  time.  In  August,  1861,  a 
bill  in  equity  was  filed  by  complainant  in  the  name  of  said 
Lindsay,  administrator,  signed  "M.  R.  Stansell  <&  S.  W. 
Glass,  solicitors  for  complainant.''  From  an  instrument  now 
before  him,  the  defendant  is  satisfied  that  the  defendant,  Lind- 
say, as  administrator,  did  employ  the  complainant  and  S.  W. 
Glass  in  said  cause.     Said  instrument  is  as  follows : 
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"John  Lindsay,  administrator,  vs.  R.  J.  Henderson,  ad- 
miuistrator. 

"  Bill  in  Newton  Superior  Court. 

"I  have  employed  Stansell  &  Glass,  attorneys,  to  represent 
me  in  a  case  between  the  above  parties,  concerning  lot  of  land 
number  two  hundred  and  nineteen,  in  the  ninth  district  of 
Newton  county,  it  being  the  place  whereon  George  Bell  died. 
If  said  Stansell  &  Glass  gain  said  land,  they  are  to  have  one- 
half  of  the  recovery  for  their  fees.  If  they  fail  to  recover,  I 
am  to  pay  them  nothing  further  for  their  fees. 

(Signed)  "John  Lindsay. 

"September  10th,  1861.'' 

The  term  of  oflBce  of  the  defendant  having  expired,  his 
connection  with  the  aforesaid  litigation  was  renewed  as  fol- 
lows: At  the  March  term,  1866,  of  said  Court,  complainant 
came  to  this  defendant  in  the  Court-house,  and  said  to  him 
that  the  Lindsay  case  would  not  be  tried  at  that  term  of  the 
Court,  and  that  he  had  determined  to  attend  no  future  session ; 
that  he  had  turned  over  his  business  to  James  M.  Pace,  Esq., 
but  that  he  was  young  and  inexperienced  in  his  profession  and 
could  not  manage  the  Lindsay  case;  that  defendant  had  once 
been  consulted  in  reference  to  it,  and  he  wished  him  to  take 
the  case  as  his  own  and  manage  it,  and  take  the  fee  if  there 
was  a  recovery,  stating  that  the  fee  was  entirely  conditional, 
and  that  Mr.  Pace  had  the  contract,  which  he  would  get  and 
turn  over  to  defendant.  Defendant  replied  that  he  would 
assist  Mr.  Pace  in  that  case  and  in  any  other  in  which  com- 
plainant was  interested.  The  complainant  replied :  "  No.  Mr. 
Pace  could  do  the  defendant  no  good  in  that  case.  He  has 
done  nothing  in  it,  and  it  is  my  wish  that  you  should  take  the 
case  and  the  fee."  The  defendant  then  said,  that  as  complain- 
ant had  drawn  the  bill,  he  was  entitled  to  compensation  for 
that  service.  The  complainant  replied,  that  the  defendant  had 
done  him  favors  which  more  than  compensated  for  that.  The 
defendant  then  agreed  to  take  the  sole  responsibility  of  the 
case  and  the  conditional  fee.     Complainant  proposed  to  get 
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Lindsay's  obligation  for  the  fee  from  Mr.  Pace.  The  defend- 
ant replied  that  as  complainant  was  in  a  hurry  to  go  home, 
and  as  Mr.  Pace  seemed  engaged,  it  was  unnecessary;  that  he 
presumed  Mr.  Pace  would  deliver  to  him  the  paper.  From 
that  time  the  defendant  gave  to  the  aforesaid  litigation  his 
attention,  and  was  successful  in  recovering  said  land  for  the 
defendant,  Lindsay.  The  only  assistance  rendered  by  Mr. 
Pace  was  in  reading  the  questions  or  answers  to  a  set  of  inter- 
rogatories used  upon  the  trial.  Soon  after  the  decree  was 
rendered  upon  the  aforesaid  bill,  the  defendant  applied  to 
Mr.  Pace  for  the  defendant,  Lindsay's,  obligation  for  fees. 
Pace  delivered  it  to  him  with  the  request  that  should  com- 
plainant object  he  would  return  said  obligation,  to  which  the 
defendant  readily  assented,  as  he  had  no  doubt  of  complain- 
ant's consent.  He  paid  to  Pace  $25  00,  which  he  claimed 
under  his  agreement  with  complainant.  Mr.  Pace  never  has 
called  on  the  defendant  to  return  said  obligation,  and  he  now 
has,  in  his  possession,  written  evidence  of  the  consent  of  Mr. 
Stansel,  and  but  for  such  consent  he  would  have  returned  the 
same  upon  any  such  request.  After  the  termination  of  the 
aforesaid  litigation,  the  defendant,  Lindsay,  as  administrator 
as  aforesaid,  under  an  order  of  the  Ordinary  of  Newton  county, 
sold  the  land,  recovered  as  aforesaid,  at  public  sale,  and  it  was 
bid  off  by  one  Archibald  Belcher,  for  about  $626  50.  This 
purchase  was  in  feet  for  the  benefit  of  the  defendant,  Lindsay, 
and  this  defendant.  The  land  was  subsequently  divided  by  a 
line  running  east  and  west,  defendant  taking  the  northern  half 
and  the  defendant,  Lindsay,  the  southern  half.  Upon  the 
defendant's  paying  the  defendant,  Lindsay,  $50  00,  the  dif- 
ference in  value  of  the  two  halves,  said  Lindsay  delivered  to 
him  a  memorandum  in  writing,  as  follows : 

"John  J.  Floyd  having  given  me  his  receipt  for  $313  25, 
the  one-half  the  sum  for  which  the  land  was  sold,  is  now  en- 
titled to  a  deed  for  one-half  the  said  land,  the  said  receipt 
being  given  to  enable  me  to  make  my  returns  to  the  Ordinary. 
March  3d,  1868.  (Signed)  John  Lindsay." 
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The  defendant  went  into  possession  of  the  north  half  of 
said  lot,  and  has  since  retained  the  possession  thereof.  He 
has  caused  ditches  to  be  dug  for  purposes  of  drainage,  and  the 
bottom-land  to  be  cleared,  but  as  yet  has  realized  no  profits 
from  it.  He  has  no  conveyance  from  said  Lindsay  beyond 
the  aforesaid  writing.  He  denies  that  the  complainant  has 
rendered  him  any  professional  services  in  Sumter  county.  If 
he  has,  and  will  present  a  reasonable  bill  therefor,  it  will  re- 
ceive prompt  attention. 

The  record  fails  to  disclose  any  answer  as  having  been  filed 
by  the  defendant.  Glass. 

The  evidence  for  the  complainant  sustained  the  case  made 
by  the  bill,  with  the  exception  that  on  cross-examination  the 
complainant,  on  being  presented  with  the  original  instrument, 
signed  by  Lindsay,  on  the  subject  of  fees,  as  set  forth  in  the 
defendant,  Floyd's,  answer,  admitted  its  correctness.  He  fur- 
ther stated  that  he  was  unable  to  say  why  the  obligation  was 
made  to  Stansell  &  Glass,  or  why  he  signed  the  name  of  Glass, 
or  the  firm  name  of  Stansell  &  Glass  to  the  bill,  unless  it  was 
from  habit,  as  they  were  partners  for  so  long  a  time ;  that 
he  sometimes  signed  the  firm  name  in  writing  to  his  wife; 
that  the  said  firm  had  been  dissolved  before  the  filing  of  said 
bill. 

The  defendant,  Floyd,  testified  to  the  fiw5ts  as  set  forth  in 
his  answer. 

The  evidence  is  omitted,  as  it  simply  consisted  of  a  repeti- 
tion of  the  facts  allied  in  the  bill  and  answer.  It  was^ 
therefore,  exceedingly  conflicting. 

The  Court  charged  the  jury,  in  substance,  that  if  they  be- 
lieved the  charges  of  complainant's  bill  to  be  sustained  by  the 
evidence,  they  would  be  authorized  to  direct,  by  their  verdict, 
a  specific  performance  of  the  contract  between  the  complain- 
ant and  the  defendant,  Lindsay,  for  fees. 

The  jury  returned  the  following  verdict:  "We,  the  jury, 
find  for  the  complainant,  and  that  defendants  do  execute  to 
Mathew  R.  Stansell  a  deed  to  one-half  of  the  land,  one  hun- 
dred and  fifty  acres,  more  or  less,  part  of  lot  two  hundred  and 
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nineteen,  (219,)  in  the  ninth  (9th)  district  of  said  county,  in 
accordance  with  the  prayer." 

The  defendants  moved  for  a  new  trial,  because  said  verdict 
was  contrary  to  the  law  and  evidence,  and  because  of  error  in 
the  aforesaid  charge. 

The  motion  was  sustained,  and  a  new  trial  ordered.  Where- 
upon the  complainant  excepted. 

Clark  &  Pace,  for  plaintiff  in  error. 

J.  J.  Floyd  ;  A.  M.  Speer,  for  defendants. 

McCat,  Judge. 

1.  We  do  not  propose  to  discuss  the  evidence  in  th  s  case 
The  two  principal  witnesses  are  directly  in  conflict  upon  the 
main  fects  of  the  case.  They,  too,  are  the  real  parties  to  the 
controversy;  and  the  verdict  of  the  jury,  if  there  be  no  error 
of  law,  ought  not  to  be  disturbed  by  the  Court.  As  we  un- 
derstand the  case,  the  new  trial  was  granted  because  the 
Judge,  upon  further  argument,  was  of  opinion  that  he  had 
erred  in  his  charge  to  the  jury,  in  telling  them  that  if  they 
believed  the  complainant  had  made  out  his  case,  they  were  au- 
thorized to  decree  a  specific  performance.  The  new  trial  is 
granted  on  the  ground  that  the  original  contract  was  one 
which  the  administrator  had  no  right  to  make.  This  illegal- 
ity of  the  contract  is  not  because  it  was  champertous,  but  be- 
cause the  administrator  has,  in  this  State,  no  power  to  charge 
the  land  with  any  such  obligations. 

We  do  not  think  there  was  error  in  the  charge  of  the  Court 
as  the  case  stood.  If  there  was  a  bona  fide  suit  pending 
against  the  administrator  for  the  land,  we  think  he  had  the 
right  to  employ  counsel  to  defend  the  title  of  the  estate,  and 
to  charge  the  corpus  of  the  estate  with  the  fee.  If  the  fee 
was  reasonable,  and  a  proper  fee  to  be  given,  and  it  was  fairly 
and  bona  fide  charged  on  the  land  by  written  contract,  we  see 
no  reason  why  it  should  not  be  enforced  by  specific  perform- 
ance. 
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The  heirs-afc-law  are  not  complaining  of  the  charge.  The 
present  defendant  sets  up'  all  his  rights  under  this  contract 
He  is  estopped  from  denying  its  validity.  He  cannot  claim 
under  it  and  deny  it.  He  cannot  be  hurt  by  this  decree,  ex- 
cept so  far  as  he  is  compelled  to  give  up  what  he  claims  under 
the  contract.  If  the  heirs-at-law  have  any  rights,  they  will 
not  and  cannot  go  on  him ;  and  if  this  contract  was  a  fair  and 
proper  one,  we  think  the  heirs-at-law  cannot  complain.  If 
the  administrator  could  contract  a  debt  for  a  fee,  and  bind  the 
heirs  for  the  debt,  or  bind  their  property  in  his  hands,  to- wit: 
the  land  for  the  debt,  we  see  no  sound  reasorf  why  the  con- 
tract should  be  illegal  because  he  has  done  by  express  agree- 
ment Avhat  the  law  would  enforce  by  reason  of  the  implied 
agreement.  In  the  case  of  White  V8,  DenkinSf  19  Georgia, 
285,  this  Court  held  that  the  corpus  of  a  trust  estate  might 
be  sold  by  equity  to  pay  a  fee  for  its  preservation.  The  only 
question  would  be  one  of  parties.  But  here  the  fact  is  that 
the  title  of  the  heirs  has  been  divested  by  a  sale.  The  plain- 
tiff follows  the  land  with  his  claim,  charging  the  purchasers 
with  notice. 

2.  As  to  the  question  of  non-joinder,  there  is  evidence, 
which  the  jury  had  a  right  to  believe  that  the  complainant 
was  the  sole  contractor ;  and  that  the  introduction  of  Glass 
was  a  mistake.  This  was  distinctly  left  to  the  jury  to  decide. 
If  they  believed  the  witness,  they  found  rightly.  We  think 
they  had  a  right  to  believe  him ;  and  as  we  think  the  charge 
of  the  Court  was  not  illegal,  we  reverse  the  judgment  granting 
a  new  trial. 

Judgment  reversed.  - 
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Ransom  Cloud,  plaintiff  in  error,  vs.  The  State  of  Geor-    ^  ^^' 
GIA,  defendant  in  error. 

[Btkoh  B.  Bower,  the  present  Solicitor  General  of  the  Albany  Circuit,  having 
been  of  counsel  for  the  plaintiff  in  error  in  this  case  before  his  appointment,  the 
Attorney  General  was  directed  by  the  Govemor  to  represent  the  State.] 

1.  Where  service  of  the  bill  of  exceptions  is  made  by  a  party  or  his  at- 
torney, SQch  service  must  be  authenticated  by  the  affidavit  of  the  per- 
son perfecting  the  same,  on  the  original  bill  of  exceptions,  or  attached 
thereto.     (R.) 

2.  Where  service  of  the  bill  of  exceptions  is  made  by  a  sheriff  or  a  con- 
stable, the  entry  thereof  by  such  officer  on  the  original  is  sufficient 
evidence  of  the  fact.     (R.) 

8.  Service  of  the  bill  of  exceptions,  by  leaving  a  copy  thereof  at  the 
office  of  counsel  for  defendant  in  error,  is  insufficient     (R.) 

Bill  of  exceptions.  Service.  Practice  in  the  Supreme 
Court.     Before  the  Supreme  Court.    July  Term,  1873. 

When  this  case  was  called,  the  Attorney  Greneral  moved  to 
dismiss  the  writ  of  error  upon  the  following  grounds : 

1st  Because  the  entry  of  service  ui)on  the  original  bill  of 
exceptions  is  signed  by  the  attorney  of  the  plaintiff  in  error^ 
and  there  is  no  affidavit  authenticating  the  same. 

2d.  Because  the  aforesaid  pretended  service  purports  to 
have  been  perfected  by  leaving  a  copy  of  the  bill  of  excep- 
tions at  the  ofiQce  of  the  Solicitor  General. 

The  only  evidence  of  service  upon  the  bill  of  exceptions 
was  the  following  entry : 

'^  Served  the  Solicitor  General  with  a  copy  of  this  bill  of 
exceptions  by  leaving^  the  same  at  his  office.  January  31st, 
1873.  (Signed)  O.  G.  Gurley, 

*'  Attorney  for  defendant.' 

The  Court  sustained  the  motion  and  dismissed  the  writ  of 
error,  enunciating  the  principles  contained  in  the  preceding 
head-notes. 

N.  J.  Hammond,  Attorney  Greneral,  for  the  motion,  cited 
Code,  sec.  4199 ;  Coleman  vs.  Ransom  &  Co.,  45  Ga.  R., 
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316 ;  Baber  vs.  M.  &  B.  R.  R.  Co.,  42  Qa.  R.,  300.  As  to 
return  by  attorney :  Clark  vs,  Lyon  et  al.,  decided  January 
term,  1873. 

GuBLEY  &  Russell  ;  Bower  &  Bower,  contra. 


50  3^ol       Martus  B.  Walker  et  al.,  plaintiflfe  in  error,  vs.  John  C. 
d\iT  7M  Zorn,  defendant  in  error. 

[Trippi,  Judge,  having  been  of  counsel,  did  not  preside  in  this  ease.] 

1.  Where  land  is  levied  on  as  the  property  of  A,  and  is  claimed  by  B 
under  oar  claim  laws,  the  pendency  of  the  claim  does  not  make.it  ille- 
gal  for  other  jndgment  creditors  of  A  to  levy  on  and  sell  the  land  at 
sheriff's  sale. 

2.  Pending  an  action  of  ejectment  the  plaintiff  filed  a  bill  in  equity  al- 
leging that  the  defendant  in  the  action  of  ejectment  was  insolvent,  and 
that  he  had  then  in  his  possession  certain  bags  of  cotton  and  a  cer- 
tain lot  of  corn,  made  by  him  on  the  land,  which  land  the  bill  charged 
belonged  to  the  complainant.  The  bill  prayed  that  the  defendant 
shoald  be  enjoined  from  selling  the  corn  and  cotton,  and  that  the  same 
might  be  put  in  the  hands  of  a  receiver  to  await  the  result  of  the  ac- 
tion of  ejectment : 

Held,  That  a  Coart  of  eqaity  onght  not  to  interfere  in  such  a  case.  The 
complainant  has  no  lien,  and  stands  in  no  respect,  as  to  said  corn  and 
cotton,  better  than  any  other  creditor  of  the  defendant 

Equity.  Claim.  Ejectment.  Receiver.  Judgment  Levy 
and  sale.  Execution.  Before  Judge  Buchanan.  Upson 
county.     At  Chambers.     August  1st,  1873. 

On  November  11th,  1872,  John  C.  Zk)rn  filed  his  bill 
against  Martus  B.  "Walker,  and  his  tenants,  D.  K.  "Walker 
and  Peter  Walker,  making  substantially  the  following  case: 

On  November  Ist,  1870,  the  "Grant  place,'*  in  the  county 
of  Upson,  was  exposed  to  sale  by  the  sheriff  of  said  county, 
under  an  execution  in  favor  of  James  R.  Walker,  against 
Nathaniel  F.  Walker,  the  father  of  the  defendant,  Martus  B. 
Complainant  became  the  purchaser  of  said  property  for  the 
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sum  of  $3,565  00,  and  took  a  sheriff's  deed  to  the  same.  At 
the  time  of  said  sale,  the  defendant,  Martus  B.,  was  in  pos- 
session of  said  property  under  a  pretended  deed  from  the  said 
Nathaniel  F.,  bearing  a  date  anterior  to  the  judgment  under 
which  the  sale  aforesaid  was  effected.  Complainant  charges 
that  at  the  time  of  the  execution  of  said  deed  Nathaniel  F. 
was  largely  indebted  over  and  above  his  means  to  pay  the 
claim  upon  which  said  judgment  was  based,  and  which  was 
then  outstanding  against  him.  He  further  charges  that  said 
conveyance  was  made  with  the  view  and  for  the  avowed  pur- 
pose of  defrauding  his  creditors.  Martus  B.  Walker  went 
into  possession  of  said  property  in  January,  1867,  while  suit 
was  pending,  and  just  before  judgment  was  obtained,  and 
consequently  the  sheriff  was  unauthorized  to  dispossess  him. 
Complainant  was  therefore  compelled  to  commence  his  action 
of  ejectment  to  obtain  possession.  This  suit  was  commenced 
to  the  May  term,  1871,  of  Upon  Superior  Court,  against  all 
of  said  defendants.  Said  defendant,  Martus  B.,  has  received 
the  rents  and  profits  of  said  land  for  the  years  1871  and  1872, 
•  of  the  annual  value  of  $2,500  00,  for  which  he  refuses  to  ac- 
count. He  returns  no  property  except  the  above  lands,  and 
if  he  is  allowed  to  control  the  crops  from  year  to  year,  as  he 
has  done,  complainant  will  be  unable  to  collect  whatever  me^ne 
profits  he  may  recover.  Said  defendants  are  preparing  to  re- 
move the  cotton  which  said  tenants  were  to  pay  for  rent,  to- 
wit :  fourteen  bales,  with  a  view  to  selling  the  same ;  also 
thirty-eight  hundred  pounds  of  seed  cotton,  and  sixty  bushels 
of  corn.  Unless  the  defendants  are  restrained  from  removing, 
selling  or  otherwise  disposing  of  said  cotton,  cotton  seed  and 
com  until  the  final  hearing  of  said  ejectment  suit,  which  is 
now  continued  to  an  extra  term  of  this  Court,  to- wit:  the 
"Wednesday  after  the  third  Monday  in  December  next,  com- 
plainant will  be  without  remedy  for  the  collection  of  his  rents 
as  aforesaid.  Prayer  for  the  writs  of  injunction  and  of  sub- 
poena. 

The  Chancellor,  (James  W.  Greene,)  ordered  a  temporary 
injunction  to  issue,  and  required  the  defendants  to  show  cause 
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before  him,  on  the  Wednesday  after  the  third  Monday  in  De- 
cember next  why  the  same  should  not  be  made  permanent. 

At  the  adjourned  term  of  the  Court  above  referred  to,  com- 
plainant amended  his  bill  substantially  as  follows :  He  did  not 
pray  for  the  appointment  of  a  receiver  in  the  original  bill,  be- 
cause he  had  expected  a  trial  of  said  ejectment  case  at  this 
term,  but  it  has  been  continued,  and  is  likely  to  remain  in 
Court  for  a  considerable  time,  and  as  the  said  cotton,  cotton 
seed  and  corn  may  be  easily  destroyed,  and  are  subject  to 
many  casualties,  besides  being  fluctuating  in  value,  it  is  im- 
portant to  the  interest  of  complainant  as  well  as  of  defendants 
that  the  same  be  placed  in  the  hands  of  some  safe,  disinterest- 
ed person  to  hold  and  make  sale  of  as  receiver.  Complain- 
ant therefore  prays  the  appointment  of  a  receiver  to  take 
charge  of  said  produce,  with  directions  to  sell  the  same  at 
public  or  private  sale,  as  may  best  comport  with  the  interest 
of  all  parties,  and  to  bring  the  proceeds  into  Court,  with  an 
account  of  his  actings  in  the  matter,  there  to  remain  subject 
to  the  final  decree  in  this  case. 

The  defendant,  Martus  B.  Walker,  on  the  hearing  of  the 
motion  for  injunction,  produced  his  affidavit,  the  only  mate- 
rial portion  of  which  was  to  the  effect  that  the  "  Grant  place" 
had  been  levied  on  by  an  execution  in  favor  of  James  M. 
Smith  v8.  Nathaniel  S.  Walker,  and  a  claim  filed  by  him,  at 
the  time  of  the  levy  of  the  fi.  fa.  under  which  the  sale  was 
effected,  at  which  complainant  became  the  purchaser. 

Voluminous  affidavits  were  produced  upon  points  not  passed 
upon  by  tlie  Court,  and  are  therefore  omitted. 

The  injunction  was  ordered  to  issue  as  prayed  for,  so  far  as 
the  cotton  was  concerned,  and  the  receiver  appointed  to  take 
the  same  in  possession  with  authority  to  sell,  etc.  To  this 
order  the  defendants  excepted. 

The  judgment  excepted  to  was  rendered  by  Judge  Buch- 
anan of  the  Tallapoosa  Circuit.  It  recites  that  the  presiding 
Judge  of  the  Circuit  (Judge  Hall,  the  successor  of  Judge 
Greene,)  was  disqualified. 
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PoE  &  Hall;  A.  D.  Hammond,  for  plaintiffs  in  error. 
C.  Peeples,  for  defendant  in  error. 

McCay,  Judge. 

1.  We  do  not  care  to  go  into  the  question  of  the  title  to  the 
land  in  dispute.  In  the  granting  of  the  injunction,  that  was 
a  question  of  fact  for  the  Judge,  and  we  should  not  interfere 
with  his  decision  as  an  abuse  of  his  discretion.  We  do  not 
think  the  mere  fact  that  there  was  a  claim  pending  made  the 
sale  under  another  fi.fa.  against  the  defendant  illegal.  It  is 
only  in  a  very  loose  sense  that  land  levied  on  is  in  the  custody 
of  the  law.  There  is  no  seizure  in  fact.  If  the  effect  is  to 
make  the  land  bring  less  at  the  sale,  (though  we  do  not  see 
how  this  is  so,)  the  injury,  if  one,  is  to  the  defendant  in  exe- 
cution. If  it  drives  the  claimant  to  a  multiplicity  of  suits 
and  puts  him  to  expense,  he  may,  perhaps,  file  a  bill  to  com- 
pel all  to  one  issue.  But  this  he  has  failed  to  do.  And  if 
the  law,  as  it  does,  gives  the  plaintiff  a  right  to  levy  and  sell, 
it  would  be  but  a  poor  right  if  he  must  wait  to  see  if  some 
other  person  has  or  has  not  the  same  right.  One  may  have 
it  and  the  other  not.  We  do  not,  therefore,  think  the  sale, 
for  this  reason,  illegal. 

2.  But  we  cannot  sustain  this  injunction  for  another  reason. 
The  right  of  the  plaintiff  in  ejectment  to  recover  mesne  profits 
is  a  simple  right  of  action,  like  any  other  debt  or  claim  he 
may  have  against  the  defendant.  The  relation  of  landlord 
and  tenant  does  not  exist.  He  has  no  lien  on  the  crop  above 
other  creditors.  He  asks  in  this  bill  that  certain  cotton  and 
corn,  owned  by  the  defendant,  who,  he  says,  is  insolvent,  shall 
be  impounded,  to  await  his  final  verdict.  What  is  there  here 
different  from  the  case  of  any  plaintiff,  with  a  suit  pending 
against  a  defendant  who  is  insolvent?  The  prayer  is,  not  that 
the  land  shall  be  put  in  the  hands  of  a  receiver,  and  rented 
in  the  interest  of  both,  but  that  certain  corn  and  cotton,  the 
property  of  the  defendant,  shall  be  impounded.     We  do  not 


Digitized  by  LjOOQ IC 


374  SUPREME  COURT  OP  GEORGIA. 

Allen  et  al.  vs.  Tison  et  al, 

think  this  can  be  done.    In  Cubbedge  &  Hazlehurd  vs.  Adams, 
42  Georgia,  124,  this  Court  settled,  as  the  rule,  a  contrary 
doctrine. 
Judgment  reversed. 


50  374      John  H.  Allen  et  al,,  plaintiffs  in  error,  vs,  Isaac  P.  Tison 
I  60  374  et  al..  defendants  in  error. 

1.  The  discretion  vested  in  commissioners  appointed  for  the  parpose  of 
changing  the  location  of  the  coanty  site,  where  they  are  authorized  to 
act  as  they  might  deem  best  for  the  interest  of  the  county,  will  not  be 
interfered  with  unless  abused. 

2.  Where  an  Act  was  passed  by  the  Legislature  in  the  year  1872,  "  for 
the  removal  of  the  county  site  of  Lee  county,  to  compensate  the  owners 
of  real  estate  at  Starksville,  and  for  other  purposes,"  the  body  of 
which  was  in  accordance  with  its  title,  and  in  1873  a  second  Act  was 
passed,  the  title  to  which  was  as  follows:  ''An  Act  to  amend  an 
Act  to  authorize  the  Ordinary  of  Butts  county  to  issue  bonds  to  raise 
money  to  build  a  Court-house,  and  to  authorize  the  commissioners  to 
remove  the  county  site  of  Lee  county,  to  issue  bonds  of  said  county  to 
build  a  Court-house  and  jail  at  the  new  county  site  of  said  county  of 
Lee,  and  for  other  purposes:" 

Heldf  That  the  two  Acts  in  relation  to  the  county  of  Lee  should  be  con- 
strued together  as  one  Act ;  and  thus  construed,  the  removal  of  the 
county  site  of  Lee  county,  and  the  provision  for  the  payment  of  the 
cost  of  such  removal,  incident  to  the  erection  of  the  public  buildings 
at  the  new  site,  cannot  be  said  to  be  more  than  one  subject  matter  as 
contemplated  by  the  Constitution. 

Injunction.    County  matters.    Constitutional  law.    Before 
Judge  Clark.   Lee  county.  At  Chambers.  October  17, 1873. 

For  the  fiicts  of  this  case,  see  the  decision. 

G.  W.  Warwick;  C.  B.  Wooten;  L.  E.  Bleckley,  for 
plaintiff  in  error. 

Frederick  H.  West;  Richard  H.  Clark,  for  defendants. 
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"Warneb,  Chief  Justice, 

This  was  a  bill  filed  bjr  Allen  and  others,  tax  payers  of 
Lee  county,  praying  for  an  injunction  to  restrain  the  defend- 
ants, as  commissioners,  acting  under  the  authority  of  an  Act 
of  the  General  Assembly,  passed  in  the  year  1872,  and  an  Act 
amendatory  thereof,  passed  in  the  year  1873,  from  erecting  a 
new  Court-house  at  Wooten's  Station,  in  said  county,  and  to 
restrain  them  from  selling  or  using  the  bonds  of  said  county, 
to  an  amount  exceeding  $10,000  00,  and  also  to  restrain  them 
from  using  and  appropriating  any  money  arising  from  the 
sale  of  said  bonds,  except  for  the  removal  of  the  Court-house 
from  Starksville  and  the  erection  of  the  same  at  "Wooten's 
Station,  and  for  the  erection  of  a  safe  and  proper  jail.  On 
hearing  the  application  and  the  defendant's  answer  to  the  bill, 
the  presiding  Judge  refused  to  grant  the  injunction  prayed  for, 
whereupon  the  complainants  excepted. 

1.  The  first  section  of  the  Act  of  1872  appointed  the  de- 
fendants commissioners,  and  made  it  their  duty  to  select  some 
eligible  place  at  or  near  Wooten's  Station,  in  said  county,  upon 
which  shall  be  located  the  public  buildings  of  said  county. 
By  the  second  section  of  said  Act,  the  defendants,  as  commis- 
sioners aforesaid,  were  empowered  to  remove  or  sell  the  pub- 
lic buildings  in  the  town  of  Starksville  in  said  county,  and 
to  cause  to  be  erected  at  the  new  site  selected  by  them  a  suit- 
able Court-house  and  jail,  and  such  other  buildings  as  may 
be  deemed  necessary  for  the  use  of  said  county,  and  to  make 
temporary  arrangements  for  the  holding  of  Courts,  keeping 
the  public  records,  documents  and  offices  at  such  new  site, 
and  to  do  and  perform  all  other  acts  and  deeds  necessary  to 
accomplish  the  purposes  aforesaid.  The  fourth  section  of  the 
Act  provides  that  the  Ordinary  of  said  county  should  levy 
and  cause  to  be  collected  and  paid  over  to  said  commissioners, 
when  requested  by  them,  a  tax  not  exceeding  fifty  per  centum, 
on  the  State  tax  for  the  years  1871  and  1872,  to  enable  them 
to  perform  the  duties  required  of  them  by  the  second  section 
of  the  Act     By  the  amendatory  Act  of  1873,  the  oommis- 
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sioners  to  remove  the  Court-house  in  the  county  of  Lee,  were 
authorized  and  required  to  issue  bonds  of  the  said  county 
for  the  purpose  of  building  a  new  Court-house  and  jail  for 
said  county,  and  the  Ordinary  of  said  county  was  authorized 
and  required  to  levy  and  have  collected,  from  year  to  year,  an 
extraordinary  tax  to  meet  the  interest  and  to  take  up  said 
bonds  as  they  may  become  due.  One  of  the  grounds  of 
complaint  is  that  the  commissioners  having  removed  the  old 
Court-house  from  Starksville  to  the  new  site,  there  is  no  ne- 
cessity for  building  another.  The  defendants  reply  that  this 
was  done  merely  as  a  temporary  arrangement  for  the  holding 
of  the  Courts,  under  the  provisions  of  the  Act  of  1872,  until 
a  new  and  suitable  Court-house  could  be  built.  The  Act 
conferred  upon  the  commissioners  a  large  discretion  in  this 
respect,  and  authorized  them  to  do  as  they  might  deem  best 
for  the  interest  of  the  county;  they  were  clothed  with  the  power 
and  authority  to  act  for  the  county  and  not  the  complain- 
ants. 

2.  Another  objection  is,  that  the  Acts  of  1872  and  1873 
are  void  because  they  refer  to  more  than  one  subject  matter, 
and  contained  matter  different  from  what  is  expressed  in  the 
titles  thereof.  The  subject  matter  of  the  Act  of  1873  is  to 
authorize  the  counties  of  Butts  and  Lee  to  issue  bonds  for  the 
erection  of  public  buildings  in  the  respective  counties.  The 
two  Acts  in  relation  to  the  county  of  Lee  should  be  construed 
together  as  one  Act.  The  subject  matter  of  both  Acts  is  the 
removal  of  the  county  site  of  Lee  county,  and  to  provide  for 
the  erection  of  the  public  buildings  at  the  new  county  site, 
and  to  provide  for  the  payment  of  the  cost  of  such  removal 
by  the  county.  The  removal  of  the  county  site  of  Lee  county, 
and  providing  the  mode  of  paying  the  cost  of  such  removal 
incident  to  the  erection  of  the  public  buildings  at  the  new 
site,  cannot  fairly  be  said  to  be  more  than  one  subject  matter, 
as  contemplated  by  the  Constitution,  and  that  is  all  the  origi- 
nal and  amendatory  Act  contemplates.  Nor  does  the  original 
and  amendatory  Act,  which  provides  for  the  removal  of  the 
county  site  of  Lee  county,  when  it  provides  the  means  of  pay- 
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mg  the  cost  by  the  county  of  the  erection  -of  the  public  build- 
ings at  the  new  site  incident  to  such  removal,  contain  matter 
different  from  what  is  expressed  in  the  title  thereof,  as  contem- 
plated by  the  Constitution.  The  removal  of  the  county  site 
of  Lee  county,  and  providing  for  the  payment  by  the  county 
of  the  cost  incident  to  such  removal,  relates  to  the  same  mat- 
ter. It  is  also  objected  that  it  is  not  competent  under  the 
Constitution  for  the  General  Assembly  to  confer  the  authority 
on  the  commissioners  to  tax  the  citizens  of  Lee  county;  that 
the  duty  of  imposing  taxes  must  be  conferred  on  the  regular 
constituted  authorities  of  the  county.  If  we  concede  this  to 
be  so,  still,  the  amendatory  Act  of  1873,  which  provides  for 
the  issuing  of  bonds  by  the  county  of  Lee  to  build  a  new 
Court-house  and  jail  at  the  new  county  site  of  said  county, 
confers  the  unqualified  power  and  authority  on  the  Ordinary 
of  Lee  county,  and  he  is  expressly  required  to  levy  and  have 
collected  from  year  to  year,  an  extraordinary  tax  to  meet  the 
interest  and  to  take  up  said  bonds  as  they  may  become  due. 
If  the  original  Act  was  objectionable  as  to  the  tax  being 
levied  by  the  Ordinary  on  the  requisition  of  the  commission- 
ers, the  amended  Act  cures  it  In  view  of  the  facts  of  this 
case,  as  disclosed  in  the  record,  we  find  no  error  in  the  refusal 
of  the  Court  to  grant  the  injunction. 

Let  the  judgment  of  the  Court  below  be  afiBrmed. 

McCay,  Judge,  concurring. 

1.  Under  the  title  of  the  Act  of  August  20,  1872,  to-wit : 
"  An  Act  for  the  removal  of  the  county  site  of  I^ee  county, 
and  to  compensate  the  owners  of  real  estate  at  Starksville  and 
for  other  purposes,"  it  was  competent  for  the  Legislature  to 
authorize  the  county  site  to  be  moved,  to  appoint  commission- 
ers to  select  a  site,  to  authorize  them  to  procure  land,  to  lay 
off  and  sell  lots,  to  build  a  Court-house,  etc.,  etc.,  and  also  to 
provide  for  levying  a  tax  to  pay  for  the  same. 

2.  An  Act  to  require  the  Ordinary  of  the  county  to  levy  a 
tax  to  meet  the  expenses  of  moving  the  county  site,  when  re- 
quested to  do  so  by  commissioners  appointed  in  the  Act  to  su- 

VoL.  I.  26. 
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perintend  and  carry  but  the  removal,  is  not  in  violation  of  the 
Article  xxvn.  of  the  bill  of  rights,  authorizing  the  General 
Assembly  to  confer  the  taxing  power  on  the  "  county  authori- 
ties." Such  commissioners  are  county  authorities  within  the 
meaning  of  the  Constitution. 

3.  According  to  the  answer  of  the  defendants  the  injunction 
was  properly  refused.  The  house  built  is  in  no  fair  sense  the 
Court-house  contemplated  either  by  the  Act  or  by  the  com- 
missioners. 

4.  Whether  the  Act  of  February  21st,  1873,  authorizing 
the  commissioners  of  Lee  and  the  Ordinary  of  Butts  to  issue 
bonds  to  build  a  Court-house  in  their  several  counties,  is  not 
an  Act  containing  two  subject  matters.     Quere? 

5.  As  the  bonds  authorized  by  the  Act  have,  as  appears, 
been  issued  and  negotiated  and  much  of  the  money  raised 
already  expended,  the  injunction  was  properly  refused  whether 
the  Act  was  constitutional  or  not 


Solomon  T.  Bridges  et  al,  plaintiffs  in  error,  vs.  M.  L. 
Thomas,  administrator,  defendant  in  error. 

1.  When  on  the  trial  of  an  affidavit  of  illegality  to  an  execntion,  the 
Judge  held  the  judgment  to  be  dormant  for  want  of  an  entry  within 
seven  years,  and  the  next  day  the  plaintiff  saed  out  a  scire  facias  to  re- 
vive, and  subsequently  to  this  suing  out  of  a  scire  facias  he  filed  a  bill 
of  exceptions  to  the  judgment  of  the  Judge,  but  afterwards  withdrew  it : 

Heldy  That  the  pendency  of  the  bill  of  exceptions  could  not  be  pleaded 
in  abatement  to  the  scire  facias, 

2.  When  a  record  is  shown  to  be  lost  or  destroyed,  its  contents  may  be 
proven  by  parol  without  establishing  the  lost  or  destroyed  original. 

8.  The  original  papers,  to- wit:  the  declaration,  process,  verdict  and 
judgment  in  a  suit  do  not  cease  to  be  records  because  they  have  not 
been  recorded  in  the  record  book  of  writs  in  the  Superior  Court. 

Judgment.  Illegality.  Bill  of  exceptions.  Record.  Lost 
papers.  Before  Judge  Buchanan.  Coweta  Superior  Court. 
J^Iarch  Term,  1873. 
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On  September  6th,  1860,  John  M.  Thomas  obtained  a  judg- 
ment in  Coweta  Superior  Court  against  Solomon  T.  Bridges, 
and  Soloman  T.  Bridges,  as  administrator  of  John  T.  McKoy, 
principals,  and  George  H.  Page,  security,  for  $3,903  21,  with 
$463  72  interest  to  the  date  of  judgment. 

On  April  15th,  1872,  an  execution  issued  from  said  judg- 
ment. The  defendants  made  payments  on  said  execution,  as 
follows :  On  January  24th,  1867,  $1,500  00;  on  March  12th, 
1869,  $2,000  00.  On  said  last  day,  Thomas,  in  considera- 
tion of  the  amount  then  paid,  and  by  way  of  compromise,  en- 
tered an  additional  credit  thereon  of  $2,710  00,  leaving  due 
only  $600  00.  There  was  no  official  entry  on  said  exe- 
cution from  the  day  on  which  it  was  issued  until  April  5th, 
1871,  when  the  sheriff  entered  a  levy  upon  the  land  of  Solo- 
man  T.  Bridges.  Bridges  interposed  an  affidavit  to  the*effect 
that  he  desired  to  avail  himself  of  the  benefits  of  the  Eelief 
Act  of  1868. 

On  March  28th,  1872,  during  the  March  adjourned  term  of 
Coweta  Superior  Court,  the  question  was  submitted  to  the 
Court  as  to  whether  the  judgment  upon  which  said  execution 
was  based  was  dormant.  The  Court  held  the  judgment  dor- 
mant, and  directed  the  levy  dismissed. 

On  the  succeeding  day,  (March  29th,  1872,)  M.  L.  Thomas, 
the  administrator  of  said  John  M.  Thomas,  he  having  in  the 
meantime  died,  instituted  proceedings  by  sdrefoGias  to  revive 
said  judgment.  Subsequent  to  this,  but  within  thirty  days 
from  the  adjournment  of  said  term  of  the  Court,  said  M.  L. 
Thomas,  administrator,  presented  to  the  presiding  Judge  his 
bill  of  exceptions  to  the  aforesaid  ruling.  He  certified  to  the 
same,  and  the  case  was  carried  to  the  Supreme  Court. 

On  August  15th,  1872,  the  plaintiff  in  error  withdrew  the 
bill  of  exceptions.  At  the  succeeding  March  term  of  Coweta 
Superior  Court  the  issue  upon  the  scire  facias  came  on  to  be 
heard. 

The  defendants  pleaded  that  the  judgment  could  not  be  re- 
vived for  the  followin^g  reasons : 
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1st  Because  said  proceedings  by  scire' facias  were  not  com- 
menced in  time. 

2d.  Because  two  suits  were  pending  at  the  same  time,  and  the 
scire  facias  having  been  commenced  last  should  be  dismissed. 

A.  D.  Freeman,  the  attorney  for  the  plaintiff  in  execution, 
testiffed,  that  he  and  the  clerk  of  said  Court  had  made  dili- 
gent search  among  the  old  writs  to  find  the  judgment  sought 
to  be  revived,  but  had  failed  ;  that  neither  was  it  to  be  found 
upon  the  record  of  writs. 

John  M.  Mann,  the  clerk  of  the  Superior  Court  who  issued 
the  execution,  testified,  that  according  to  the  best  of  his  recol- 
lection, he  had  the  judgment  before  him  at  the  time  he  made 
out  sold  fi,  fa.;  that  he  never  issued  an  execution  except  from 
the  judgment;  that  John  M.  Thomas  brought  the  declaration 
to  him,  and  he  issued  the^.  fa.  from  the  judgment  entered 
thereon. 

The  minutes  of  September  term,  1860,  of  Coweta  Superior 
Court  were  then  introduced,  shoeing  the  verdict  upon  which 
said  judgment  was  based. 

The  original  execution,  with  the  entries  thereon,  was  also 
introduced,  and  plaintiff  closed. 

The  defendants  relied  upon  the  documentary  evidence  in- 
troduced by  the  plaintiff,  and  also  an  admission  by  the  plain- 
tiff as  to  the  truth  of  the  facts  hereinbefore  recited,  as  to  the 
writ  of  error  to  the  Supreme  Court,  etc. 

The  Court  charged  the  jury,  amongst  other  things,  in  sub- 
stance, as  follows :  That  the  levying  of  the  execution,  and  it 
being  arrested  by  an  affidavit  of  illegality  under  the  Relief 
Act  of  1868,  was  not  such  a  proceeding  as,  together  with  the 
scire  facias  to  revive  the  judgment  upon  which  said  execution 
was  based,  would  constitute  two  suits  pending  at  the  same 
time  for  the  same  cause  of  action  ;  that  scire  facias  to  revive 
a  judgment  is  not  an  original  action,  but  the  continuation  of 
the  suit  in  which  the  judgment  was  obtained. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and 
judgment  was  rendered  accordingly.  The  defendants  moved 
for  a  new  trial,  because  said  verdict  was  contrary  to  the  evi- 
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denoe,  and  because  of  error  in  the  aforesaid  charge.     The 
motion  was  overruled  and  the  defendants  excepted. 

Powell  &  Stallings,  by  C.  W.  Mabry,  for  plaintiffs  in 
error. 

Alvan  D.  Fbeeman,  for  defendant. 

McCay,  Judge. 

1.  We  are  not  prepared  to  say  that  the  plaintiff  might  not 
sue  out  a  seLfa.  to  revive  a  judgment,  even  if  he  had  a  levy 
pending  on  a  Ji.  fa,  issue^  upon  it.  If  the  judgment  be  in 
fact  dormant  it  can  be  revived,  and  we  do  not  see  how  the 
existence  of  a  pending  levy  can  affect  it.  But  at  any  rate 
when  this  8cL  fa,  was  sued  out  there  was  no  pending  levy. 
The  Judge  had  dismissed  it.  The  filing  of  a  bill  of  excep- 
tions to  that  judgment  some  timeafter  the  filing  of  the  appli- 
cation for,  and  issuing  of  the  set.  fa,,  could  not  make  that  ille- 
gal which  was  legal  when  done.  If  anything  was  illegal  it 
was  thjB  filing  of  the  writ  of  error  after  the  plaintiff  had  ac- 
cepted and  acted  on  the  judgment  dismissing  the  levy :  Hand 
V8.  Armsb'ong,  36  Georgia,  267. 

2.  Upon  proof  that  the  original  record  was  lost,  the  plain- 
tiff had  a  right  to  prove  the  existence  and  contents  of  it  by 
parol.  We  know  of  no  rule  requiring  the  party  wishing  to 
use  a  lost  record  to  establish  a  copy.  If  established,  it  would 
necessarily  be  by  parol ;  and  as  we  have  said,  we  know  of  no 
authority  which  compels  a  party  to  take  that  course.  Mr. 
Greenleaf  expressly  says  that  a  lost  or  destroyed  record  may 
be  proven  as  other  lost  or  destroyed  papers :  1  Greenleaf  on 
Evidence,  section  509. 

3.  Whatever  may  be  the  effect  upon  third  persons  of  the 
failure  of  the  clerk  to  record  in  the  book  for  the  record  of 
writs,  the  proceedings  and  judgment  in  a  case  in  the  Superior 
Court,  we  are  clear  that  as  between  the  parties  the  judgment 
remains  a  judgment,  though  not  recorded.  If  the  record  is 
intended  for  any  purpose  other  than  the  preservation  of  evi- 
dence of  the  judgment,  there  can  be  no  such  purpose  intended 
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as  affects  the  rights  of  the  parties  as  between  themselves.  The 
statute  does  not  say  that  the  judgment  shall  be  void.  There 
is  nothing  but  a  provision  making  it  the  duty  of  the  clerk  to 
record.  No  consequence  is  attached  of  a  failure.  As  between 
the  parties  we  can  see  no  reason  for  any  consequence.  We 
think  the  Court  was  right,  and  that  the  plaintiff  was  entitled 
to  his  judgment  of  revival. 
Judgment  affirmed. 


The  Moravian  Seminary  for  Young  Labijes,  plaintiff  in 
error,  vs.  William  H.  Atwood  et  al.,  administrators,  de- 
fendants in  error. 

An  accoant  was  contracted  and  dae  in  September,  1862.  Admiiiistra 
tion  was  granted  on  the  estate  of  the  debtor  in  September,  1869— it 
not  appearing  in  the  record  when  he  died.  Suit  was  instituted  on  the 
acconnt  in  October,  1871 : 

Heldt  That  the  action  was  barred  by  the  statnte  of  limitations  of  March 
16th,  1869.  Even  though  the  plaintiff  may  not  have  been  entitled  to 
have  brought  suit  against  the  administrator  by  the  first  of  January, 
1870— which  we  do  not  determine — the  spirit  and  equity  of  the  statute 
require  that  it  should  have  been  commenced  within  a  period  after 
twelve  months  from  the  grant  of  administration,  which  was  equal  to 
the  time  allowed  by  the  statute  for  bringing  suits  on  such  debts,  to- wit: 
from  the  date  of  the  passage  of  the  Act  to  the  first  of  January,  1870. 

Administrators  and  executors.  Statute  of  limitations.  Before 
Judge  Cole.    Bibb  Superior  Court.    October  Term,  1872. 

The  Moravian  Seminary  for  Young  Ladies  at  Bethlehem, 
Pennsylvania,  brought  complaint  against  William  H.  Atwood 
and  Albert  G.  Butts,  administrators  of  James  R.  Butts,  de- 
ceased, on  the  following  account : 

Bethlehem,  Pa.,  December  20, 1869. 
Estate  of  James  R.  Butts,  Macon,  Georgia,  for  Catharine  Butts, 

To  Moravian  Seminary  for  Young  Ladies,  Dr. 

For  balance  on  account  running  from  Sept,  1860,  to  Sept.,  1862...$676  84 
Cr.  By  cash,  November  26, 1866 800  00 

$376  84 
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The  defendants  pleaded  the  general  issue  and  the  statute  of 
limitations. 

The  plaintiff,  in  its  introduction  of  proof,  showed  that  the 
defendants  received  letters  of  administration  on  the  estate  of 
James  R.  Butts  on  September  6th,  1869. 

When  the  plaintiff  closed,  the  defendants  moved  for  a  non- 
suit, upon  the  ground  that  the  account  was  barred  by  the 
statute  of  limitations  of  March  16th,  1869,  having  accrued 
prior  to.  June  1st,  1865.  The  motion  was  sustained  and  the 
case  dismissed. 

To  this  ruling  the  plaintiff  excepted. 

PoE,  Hall  &  Poe,  for  plaintiff  in  error. 
NiSBETS  &  Jackson,  for  defendants. 

Trippb,  Judge. 

The  Act  of  March  16th,  1869,  requires  that  all  actions  on 
contracts  which  accrued  prior  to  June  1st,  1865,  should  be 
commenced  by  January,  1st,  1870.  The  debtor  in  this  case 
had  died  before  that  day.  The  record  does  not  disclose  the 
date  of  his  death.  Administration  was  granted  on  his  estate 
in  September,  1869.  From  tlie  passage  of  the  Act  until  the 
period  of  limitation  fixed  therein,  there  were  more  than  nine 
months.  From  the  grant  of  the  letters  of  administration  to 
that  period,  there  were  but  four  months.  By  section  2548, 
New  Code,  administrators  are  exempt  from  suit  until  the  ex- 
piration of  twelve  months  from  their  qualification.  The 
terms  of  the  Act  of  1869  would  bar  the  right  of  action  if  it 
were  not  brought  by  January  1st,  1870.  The  section  quoted 
of  the'Code,  prohibited  this  action  from  being  instituted  untU 
Beptember^  1870.  It  was  argued  by  defendant  in  error  that 
the  effect  of  the  Act  of  1869  is  to  repeal  section  2548 ;  that 
the  action  could  have  been  commenced  by  the  1st  of  Januar)', 
1870,  and,  not  being  so  brought,  it  is  barred.  Such  a  con- 
struction would  involve  other  serious  questions  in  this  and 
similar  cases.     If  the  debtor,  Mr.  Butts,  was  dead  at  the  pas- 
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sage  of  the  Act,  there  was  at  that  time  no  administration  oa 
his  estate.  A  contest  over  the  administration  might  have 
delayed  the  grant  of  letters  for  several  months  until  they 
were  issued ;  no  action,  of  course,  could  have  been  commenced. 
This  would  have  reduced  the  short  period  of  nine  months 
and  fifteen  days  allowed  by  the  Act  to  a  still  smaller  number 
of  months,  or  possibly  weeks,  and  thus  present  the  question, 
whether  that  was  a  reasonable  time.  Short  as  was  the  period 
which  was  allowed,  it  would,  in  all  cases,  have  been  still  less 
where  the  debtor  was  deceased  at  the'time  theAct  was  passed, 
or  died  between  that  period  and  the  1st  of  January,  1870, 
and,  doubtless,  in  many  instances  such  a  construction  would 
amount  to  a  practical  denial  of  justice. 

We  forbear,  then,  to  hold  that  in  this  case  the  Act  of  1869 
required  this  suit  to  be  brought  by  the  first  of  January,  1870. 

Since  the  judgment  was  pronounced  in  this  case,  it  has 
been  held  by  Erskine,  Judge,  in  Marsh  et  al.  vb  Burroughs 
et  dl,y  and  in  Scott  vs.  the  Same,  decisions  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Georgia,  at 
November  term,  1873,  that  the  Act  of  March,  1869,  does  not 
l^peal  the  exemption  given  to  administrators  by  section  2548, 
New  Code.  In  the  decision,  a  strong  exposition  is  given  of 
not  only  the  injustice  that  a  contrary  ruling  might  produce, 
but  that  it  would,  in  many  cases,  present  serious  constitutional 
questions,  as  to  whether  parties  plaintiff  would  have  a  rea- 
sonable time  allowed  them  for  the  prosecution  of  their  rights. 
These  times  would  vary  from  a  few  weeks  to  a  few  months, 
and  it  might  be  in  some  instances  that  no  time  was  left;,  and 
that,  too,  without  fault  or  lacheB  on  the  part  of  the  creditor. 
It  would  be  a  harsh  judgment,  that  the  great  and  important 
right  granted  to  the  representative  of  the  estate  of  deceased 
persons  by  the  section  referred  to,  and  which  has  been  allowed 
for  more  than  three-quarters  of  a  century,  should  be  taken 
away  by  implication. 

It  has  been  argued  that  all  the  essential  purposes  of  this 
exemption  might  be  secured  by  permitting  or  requiring  the 
action  to  be  brought  within  the  time  specified  in  the  Act  oS 
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1869,  and  to  stay  proceedings  until  the  expiration  of  the 
twelve  months ;  that  this  would  not  deny  to  the  representative 
any  benefit  embraced  within  the  policy  of  the  exemption,  and 
would,  at  the  same  time,  meet  the  great  cardinal  idea  that  led 
to  the  adoption  of  the  Act  of  1869,  by  putting  persons  on 
notice  of  these  old  debts,  the  parties  to  which  had  gone 
through  a  revolution,  and  which  ought  not  to  be  permitted  to 
linger  any  longer  without  some  l^al  assertion  and  notice  of 
the  right  claimed  ;  that  such  debts  stood  in  a  peculiar  status 
Mrhen  death  had  swept  off  so  many  debtors  and  creditors  and 
witnesses ;  and  that  it  was  the  policy  of  that  Act  to  require 
them  to  be  at  once,  or  at  a  very  early  date,  notified  to  those 
against  whom  they  were  to  be  asserted ;  and  that  it  would  be 
but  a  prudent  caution  to  permit  the  action  to  be  instituted, 
with  a  proper  stay  of  proceedings,  so  that  the  practical  benefit 
of  the  exemption  to  administrators,  etc.,  might  be  secured. 

Be  this  as  it  may,  we  are  satisfied  that  the  action  in  this 
case  was  banned  when  it  was  commenced.  It  was  not  insti- 
tuted by  the  first  of  January,  1870,  nor  within  a  period  after 
the  expiration  of  twelve  months  from  the  grant  of  letters  of 
administration,  which  was  equal  to  the  time  between  the  pas- 
sage of  the  Act  to  the  first  of  January  ensuing.  We  think 
that  it  should  at  least  have  been  brought  by  that  time.  This 
would  have  given  the  plaintiff  until  June,  1871.  He  did  not 
sue  until  October  thereafter,  and  is  consequently  barred  by 
several  months. 

We  fix  that  period  because  it  gives  just  what  the  Act  of 
1869  allows  to  parties  who  held  such  claims.  To  say  that  the 
statute  referred  to  does  not  control  or  affect  this  claim  in  any 
way,  would  be  to  say  that  [the  death  of  the  debtor,  though 
administration  may  have  been  had,  as  it  was,  would  give  the 
creditor  three  years  instead  of  nine  months.  For  if  he  is  not 
affected  by  the  Act  this  would  be  the  result.  There  was  no 
statute  running  against  him  until  July,  1868.  Only  one  year 
had  expired  to  the  probable  time  of  the  death  of  the  debtor, 
or  up  to  a  period  about  six  weeks  before  administration  was 
granted  on  his  estate,  so  that  striking  out  the  one  year's  ex- 
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emptioQ  to  the  administrator,  he  would  have  had  three  years 
from  September,  1870,  or  until  September,  1873,  to  institute 
suit  on  an  account  contracted  and  due  in  September,  1862. 
This  was  certainly  never  intended,  and  yet  the  contrary  to 
what  we  now  hold  would  have  that  effect.  The  debt  is  clearly 
within  the  terms  of  the  Act.  A  fixed  period  is  declared  with- 
in which  action  must  be  brought.  If  by  any  l^slative  bar, 
that  time  is  covered  so  as  to  prevent  suit,  then  it  should  be 
commenced  within  a  like  period  after  the  removal  of  that  bar. 
This  is  the  rule  that  applies  in  analogous  cases.  If  a  debt 
would  become  barred  within  six  months  from  the  time  when 
administration  is  granted  on  a  debtor's  estate,  provided  he  had 
not  died,  then  the  twelve  months'  exemption  allowed  the  rep- 
resentative shall  not  count  against  it.  But  immediately 
thereafter  the  statute  recommences  running,  and  would  be  a 
bar  aft;er  six  months  from  that  time.  In  Addison  va,  Christy 
&  Oompanyy  49  Georgia,  431,  it  was  held  that  under  the 
eighth  section  of  the  Act  of  1869  an  account  contracted  and 
due  on  January  31st,  1866,  on  which  suit  was  not  brought 
until  March,  1870,  was  barred,  and  that  said  Act  operated  so 
as  to  annul  the  effect  of  the  various  Acts  suspending  the  stat- 
utes of  limitation,  and  placed  contracts  made  aftier  June  1st, 
1865,  within  the  general  law  of  limitations,  as  provided  in 
the  Code.  If  the  debtor  in  that  case  had  died,  and  adminis- 
tration had  been  granted,  as  in  this,  in  September,  1869,  then 
as  four  months  would  have  barred  the  creditor  had  his  debtor 
lived,  he  was  entitled  to  the  four  months  afl«r  the  twelve 
months'  exemption  to  the  representative  had  expired.  This 
would  have  given  him  until  January,  1871.  But  had  his  ac- 
count been  made  in  January,  1865,  and  it  was  held  that  it 
did  not  come  at  all  within  the  operation  of  the  Act  of  1869, 
he  would  have,  as  heretofore  stated,  until  some  time  in  1873 
to  sue.  This  would  produce  the  strange  anomaly,  that  an  ac- 
count contracted  and  due  in  January,  1865,  would  require 
two  years  longer  before  it  would  be  barred  by  the  statute,  than 
one  due  one  year  thereafter,  provided  that  in  both  cases  the 
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debtors  died  between  the  time  of  the  passage  of  the  Act  of 
1869  and  the  1st  of  January,  1870. 

We  think  that  upon  principle,  and  the  reason  and  spirit  of 
the  Act,  we  are  sustained  in  the  construction  we  give  it. 

Judgment  affirmed. 
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City  Council  of  Augusta,  plaintiff  in  error,  vs.  Barney 

S.  Dunbar,  defendant  in  error.  _ 

50    387 

1.  Bonds  owned  by  citizens  and  residents  of  the  city  of  Augusta  on  cor-  118  553 
porations,  or  individuals  resident  out  of  the  city,  are  property  within  I124  ^ 
the  city,  so  as  to  be  subject  to  taxation  by  the  city  authorities,  under  -^  ^^\ 
their  general  power  to  assess  a  tax  upon  property  within  the  limits  of  lUO  600 
the  city.  ■•^•>®' 

2.  Under  the  laws  of  this  State,  a  municipal  corporation  cannot  levy  a  /  50    387 
tax  on  the  bonds  issued  by  the  State,  even  though  they  be  property  L       ^^ 
within  the  corporate  limits.    It  is  not  to  be  presumed  that  the  State 
intended,  without  an  express  grant  to  that  efifect,  to  confer  upon  a  mu- 
nicipal corporation  a  power  thus  to  depreciate  the  State  securities,  and 

do  what  the  State,  itself,  ought  not  to  be  presumed  to  have  done  in  the 
absence  of  clear  language  so  declaring. 
8.  Unless  express  authority  to  do  so  be  granted  by  the  Legislature,  a 
municipal  corporation  has  no  power  to  enforce  the  payment  of  taxes 
due  it  by  affixing  a  penalty  of  an  additional  per  centum  for  failing  to 
pay  promptly  when  due. 

Municipal  corporations.  Bonds.  Taxes.  Penalty.  Be- 
fore Judge  Gibson.  Richmond  County.  At  Chambers. 
June  4th,  1873. 

The  City  Council  of  Augusta,  by  its  tax  ordinance  for  the 
year  1873,  levied  an  dd  valorem  tax  of  one  and  one-third  per 
cent,  on  all  taxable  property  in  said  city,  including  in  the  list 
of  said  taxable  property  all  railroad,  municipal,  or  other 
bonds,  (city  of  Augusta  bonds  excepted,)  solvent  notes  and 
accounts,  money  loaned  at  interest,  and  all  evidences  of  debt. 

It  was  provided  by  said  ordinance  that  all  taxes  should  be 
payable  within  thirty  days  after  the  tax  digest  had  been  placed 
in  the  collector's  hands  for  collection,  and  on  all  taxes  unpaid 
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after  the  expiration  of  thirty  days,  that  there  should  be  levied 
an  additional  tax  of  four  per  cent. ;  on  all  unpaid  after  sixty 
days,  five  per  cent. ;  on  all  unpaid  after  ninety  days,  six  per 
cent. ;  on  all  unpaid  on  the  first  of  September,  seven  per 
cent. ;  on  all  unpaid  on  the  first  of  November,  execution,  with 
ten  per  cent,  added  to  the  amount  of  tax,  should  be  issued. 

Barney  S.  Dunbar,  a  citizen  residing  in  the  city  of  Augusta, 
returned,  under  protest,  the  following  bonds :  Bonds  of  the 
Georgia  Railroad  and  Banking  Company,  assessed  at  $67,- 
900  00 ;  Central  Railroad  and  Banking  Company  bonds,  as- 
sessed at  $63,000  00 ;  State  of  Georgia  bonds,  assessed  at 
$4,500  00,  and  bonds  of  the  city  of  Macon,  assessed  at  $21,- 
000  00.  He  then  filed  his  bill  to  enjoin  the  city  from  col- 
lecting the  tax,  and  alleged  that  said  tax  ordinance  was  illegal 
and  invalid,  upon  the  grounds  that  the  obligors  in  the  bonds 
were  non-residents  of  Augusta,  and  therefore  the  property  in 
these  debts  was  not  in  the  city;  that  the  State  bonds  were  not 
taxable  by  the  city  authority;  and  that  the  City  Council  had 
no  right  to  levy  the  additional  tax  upon  default  in  payment 
of  the  original  tax. 

The  answer  of  the  defendant  did  not  vary  the  case  made 
by  the  bill. 

The  Chancellor  granted  the  injunction  as  to  the  Central 
Railroad  and  City  of  Macon  bonds.  To  which  ruling  the 
City  Council  of  Augusta  excepted. 

He  refused  the  injunction  as  to  the  State  bonds,  the  bonds 
of  the  Georgia  Railroad,  and  as  to  the  additional  tax  to  be 
levied  in  case  of  delay  in  payment.  To  which  ruling  Dun- 
bar excepted. 

James  C.  C.  Black  ;  W.  H.  Hull,  for  plaintiff  in  error, 
submitted  the  following  brief: 

Debts  and  choses  in  action  are  personal  property:  Ford  & 
Sheldon  case,  12  Coke  1 ;  Ryall  vs.  Rolle,  1  Atkyns,  182. 

Such  property  has  in  itself  no  locality;  the  fact  of  the 
paper  being  in  a  particular  place  makes  no  difference :  Morse 
V8.  Morse,   1  Brown's  Chancery  Cases,  129;  Fleming  vs. 
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Brook,  1  Sch.  and  Ijef.,  319 ;  Chapman  V8,  Hart,  1  Vesey 
Sr.,  273;  2  Wm's  Ex'rs,  1015,  et.  seq. 

The  legislation  of  Georgia  has  always  treated  the  residence 
of  the  creditor  as  fixing  the  locus  of  the  property. 

By  section  798  of  the  Code,  bonds,  notes,  etc.,  on  parties 
in  other  States  are  taxable  here;  and  while,  by  section  797, 
800,  all  real  and  personal  estate  in  this  State  is  taxable, 
though  owned  by  non-residents,  yet  no  tax  has  ever  been  laid 
on  debts  due  by  residents  to  non-residents:  Collins  t;«.  Miller, 
43  Ga.,  338. 

The  laws  and  decisions  of  other  States  confirm  the  same 
views  :  Johnson  va,  Lexington,  14  B.  Monroe,  648  ;  Johnson 
V8.  Commonwealth,  7  Dana,  338  ;  Thomas  r«.  Mason  County 
Court,  4  Bush,  (Ky.,)  135;  People  va.  Park,  23  Cal.,  138; 
People  va.  Wharlenby,  38  Cal.,  461 ;  Latrobe  va.  Baltimore, 
19  Md.,  13;  Stephens  va.  Booneville,  34  Mo.,  323;  Daven- 
port V8.  Miss.  R.  R.  Co.,  12  Iowa,  539. 

The  State  of  Pennsylvania  has  attempted  to  tax  debts  due 
to  non-residents  by  residents;  and  in  the  case  of  the  Cleve- 
land, Painesville  and  Ashtabula  Railroad  Company  va.  Penn- 
sylvania, the  Supreme  Court  of  the  United  States  decides  that 
a  State  cannot  do  so. 

The  Court  expressly  base  their  decision  on  the  ground  that 
a  debt,  whether  by  specialty  or  simple  contract,  is  property 
where  the  creditor,  and  not  where  the  debtor^  resides.  That 
the  Georgia  Railroad  and  Banking  Company  is  located  in 
Augusta :  See  Acts  of  1841,  page  174.  That  State  bonds  are 
taxable  is  ascertained  from  the  consideration  :  1st.  That  there 
is  no  Act  exempting  them.  2d.  That  there  are  Acts  exempt- 
ing them  in  certain  cases — as  in  trust  investments — and  the 
Act  of  the  last  Legislature,  issuing  certain  bonds.  3(1.  That 
the  State  could  forbid  municipalities  from  taxing  them,  is  cer- 
tain, but  until  it  does  so,  no  such  prohibition  will  be  implied. 

The  remaining  point  is  the  power  of  the  city  to  induce 
prompt  payment  by  imposing  an  addition  to  the  tax  in  case  of 
delay.  This  rests  on  the  general  legislative  power  conferred 
on  the  City  Council  by  the  Slate;  which  power  is  only  subject 


Digitized  by  LjOOQ IC 


390  SUPREME  COURT  OF  GEORGIA. 

City  Council  of  Augusta  vs.  Dunbar. 

to  the  limitation  of  not  being  repugnant  to  the  Constitution 
and  laws  of  the  land. 
Act  of  1798,  section  3. 

Barnes  &  Gumming,  for  defendant  in  error,  argued  as 
follows: 

We  say,  first,  tliat  the  Court  erred  in  holding  that  the  cor- 
poration known  as  the  Georgia  Railroad  and  Banking  Com- 
pany has  a  residence  in  Augusta,  Its  charter  does  not  fix  its 
residence  there.  The  residence  of  corjiorations  created  by  the 
Legislature  is  a  question  over  which  the  Legislature  has 
power :  17  Gra.,  333.  But  where  it  is  not  fixed  they  have  no 
particular  residence:  17  Ga.,  331.  This  is  shown  from  the 
manner  of  paying  taxes  direct  to  the  Treasurer  of  the  State. 
Ibid,  Georgia  Railroad  pays  its  tax  direct  to  the  State:  Act 
of  February  1,  1850,  cited  26  Gra,,  659,  And  see  as  to  resi- 
dence of  stock,  the  capital  of  the  company :  26  Ga.,  663. 
Neither  can  Greorgia  be  said,  geographically  considered,  or  as 
a  political  body,  to  have  a  residence  in  Augusta,  But  State 
bonds  cannot  be  taxed  by  the  city,  for  if  they  could,  the  crea- 
ture could  impair  the  resources  of  the  creator.  If  the  right 
to  tax  exists  in  the  city,  it  is  a  right  which  in  its  nature  knows 
no  limit :  Dillon  on  Municipal  Corporations,  page  558.  True, 
no  express  prohibition  in  the  charter,  restraining  the  city  fix)m 
taxing  State  bonds,  but  it  exists  by  implication  from  the  na- 
ture of  things.  No  prohibition  in  the  Constitution  to  prevent 
the  Greneral  Government  from  taxing  the  agencies  of  the 
State,  or  the  State  Government  from  taxing  the  agencies  of 
the  General  Government,  but  the  prohibition  exists  by  impli- 
cation :  Cooley's  Constitutional  Limitations,  480,  483  and 
note.  The  same  reasoning  applies  more  strongly  to  the  case 
of  a  State  and  municipal  corporation,  for  the  latter  has  only 
such  power  as  the  former  chooses  to  confer,  and  it  cannot  be 
said,  in  the  absence  of  plain  and  unmistakable  language  con- 
ferring such  a  grant,  that  the  State  intended  to  bestow  a  power 
to  weaken  its  resources  and  impair  its  credit. 

The  imposition  of  additional  taxes  in  the  form  of  penalties, 
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is  a  new  and  unwarranted  exercise  of  power.  No  such  power 
has  ever  been  exercised  by  the  State,  It  is  not  granted  by 
the  city  charter,  and  unless  specifically  granted,  cannot  be  ex- 
ercised :  Dillon,  page  576 ;  Savannah  vs.  Hartridge,  8  (Ja.,  23. 

The  power  to  levy  and  collect  the  tax  does  not  authorize  a 
levy  of  a  percentage  for  expenses  of  its  collection :  Dillon, 
578 ;  Jonas  vs.  Cincinnati,  18  Ohio,  818-323 ;  Nelson  vs.  La- 
Porte,  33  Ind.,  258.  The  right  to  impose  a  penalty  for  the 
non-payment  of  a  tax  must  be  plainly  conferred,  or  it  cannot 
be  exercised  by  the  corporation :  Dillon,  page  614-615 ;  Mu- 
nicipality vs.  Pauce,  6  La.  An.  515,  1851.  The  imposition 
of  the  penalty  is  ill^al  further,  because  it  is  in  violation  of 
that  provision  in  the  Constitution  requiring  uniformity  of  tax- 
ation :  Ame^'  Law  Review,  vol.  iv.,  page  329 ;  44  111.  269 ; 
Ibid.  280.    As  all  the  classes  of  bonds. 

The  taxing  power  of  the  city  of  Augusta  is  a  power  con- 
fined to  inhabitants  or  property  within  the  city ;  26  Gra.,  663; 
Act  of  1798  and  Act  of  1835,  conferring  powers  of  taxation. 

Debts  due  by  non-residents  not  within  the  city,  and  these 
bonds,  all  due  by  non-residents,  are  not  taxable  by  the  city  : 
23  Ga.,  569 ;  33  Ibid.,  114.  See,  also,  14  B.  Monroe,  648-661 ; 
Johnson  vs.  Lexington :  1  Bush,  (Ky.,)  381.  See,  also,  Dillon, 
page  592-593;  2  Met.,  228. 

The  case  of  Cleveland,  Painesville  and  Ashtabula  Railroad 
Company,  decided  by  Supreme  Court  of  the  United  States  is 
cited  contra.  That  was  the  case  of  a  State  tax.  The  State 
does  afiford  protection  to  choses  to  action,  but  no  protection  is 
afforded  by  city  government.  The  purposes  for  which  the 
charter  was  given  should  be  considered :  8  Ga.,  29  and  30 ;  31 
Ibid.,  715. 

Unless  the  power  be  plainly  given  it  cannot  be  exercised. 
Dillon,  576 ;  8  Gra.,  23.  In  any  event,  the  decision  of  the 
Supreme  Court  of  the  United  States  not  binding  on  the  State 
Court,  neither  according  to  Padleford,  Fay  &  Co.,  vs.  the  City, 
of  Savannah  ;  14  Ga,  499,  506,  507 ;  nor  37  Ibid.,  135-155; 
nor  according  to  Cooley's  Const.  Lim.,  pages  12, 13. 
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The  doctrine  of  stare  dedms  applies  in  Georgia :  Cooley's 
Const.  Lim.,  page  49 ;  35  Ga.,  65-66. 

In  conflict  between  citizen  and  government  as  to  l^ality  of 
tax,  the  rule  is  a  strict  construction  against  the  government : 
8  Ga.,  23. 

McCay,  Judge. 

1.  The  case  of  Bridges  vs.  The  Mayor  and  CouncU  of  Grrif- 
fiuy  33  Georgia,  113,  is  clearly  a  decision  that  the  locality  of 
a  chose  in  action,  such  as  bonds,  promissory  notes,  etc.,  is  at 
the  place  of  the  residence  of  the  debtor,  and  if  that  decision  be 
now  the  law  the  Judge  was  right  in  granting  the  injunction 
as  to  the  Central  and  Macon  bonds.  But  we  think  the  legis- 
lation of  the  State,  since  the  date  of  this  decision,  clearly  in- 
dicates that  a  different  rule  is  now  to  be  adopted.  Under  our 
tax  laws,  as  they  then  stood,  though  choses  in  action  were 
taxed,  there  wa^  nothing  in  the  tax  Acts  to  indicate  where 
the  locality  of  choses  in  action  was.  It  was,  therefore,  a  ques- 
tion for  judicial  decision  upon  general  principles.  But  by 
section  798  of  the  Code  it  is  declared  that  "bonds,  notes  and 
other  obligations  for  money  on  persons  in  other  Staies,  or 
bonds  of  the  United  States  or  of  other  States,  or  bonds  of  cor- 
porations of  other  States,  and  shipping,  are  subjects  of  return 
and  taxation  in  this  State."  This  can  only  be  on  the  idea 
that  the  locality  of  such  property  is  with  the  owner  of  it.  It 
cannot  be  supposed  that  the  Legislature  intended  to  tax  choses 
in  action  held  by  residents  in  this  State  on  residents  of  an- 
other State,  and  at  the  same  time  tax,  as  it  does,  "  all  the 
property  of  non-residents  which  is  in  this  State,"  including 
bonds  and  other  obligations  for  money;  section  800.  This 
would  be  taxing  property  here  and  property  not  here;  taxing 
debts  against  the  creditor  and  the  debtor,  which  is  absurd  and 
oppressive.  In  our  judgment  this  is  a  clear  indication  and 
declaration  of  the  legislative  will  that  the  property  in  bonds 
and  notes,  or  other  obligations  to  pay  money,  is  located  at  the 
place  of  the  residence  of  the  owner  of  them,  and  that  at  least 
since  the  1st  of  January,  1863,  when  the  Code  went  into  effect, 
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sucb  is  the  law  of  this  State  for  purposes  of  taxation.  And 
this  is,  in  our  judgment,  the  correct  rule,  sustained  by  the 
current  of  decisions  and  by  right  reason.  The  analogy 
drawn  between  such  choses  in  action  and  deeds  to  land  or 
bills  of  sale  to  personal  property,  is  hardly  accurate.  The 
latter  are  tangible,  visible,  and  have  a  definite  locality,  be- 
cause they  occupy  space,  but  choses  in  action  are  intangible, 
and  in  fact  have  no  material,  visible  locality.  As  a  general 
rule  of  law,  for  other  purposes  than  taxation,  they  follow  the 
person  of  the  owner.  They  are  bought,  and  sold,  and  trans- 
ferred by  him ;  they  may  be  stolen,  sued  for,  etc.,  by  stealuag 
or  suing  for  the  paper  which  represents  them.  There  are 
some  old  decisions  on  the  question  of  the  wife's  equity  and 
right  of  survivorship  indicating  a  diflferent  rule  in  such  cases, 
especially  of  choses  in  action  which  cannot,  at  law,  be  trans- 
ferred :  See  Bishop  on  The  Law  of  Married  Women,  Title, 
Wife's  choses  in  action.  But  the  current  of  authorities,  as  to 
stocks,  bonds  tmd  notes  for  money,  very  decidedly  fixes  their 
locality  at  the  residence  of  the  owner  of  them.  At  any  rate,  this 
is  true  under  the  authorities  for  purposes  of  taxation :  Johnson 
V8.  Lexington,  14  B.  Monroe,  648 ;  Johnson  w.  Commonwealth, 
7  Dana,  335;  4  Bush,  (Ky.,)  135;  23  California,  138;  38 
Ibid.,  461 ;  19  Maryland,  13;  34  Missouri,  323;  12  Iowa, 
539.  And  in  Cleaveland  and  Ashtabula  Railroad  Com- 
pany t;«.  Pennsylvania,  at  a  late  term  of  the  Supreme  Court 
of  the  United  States  not  yet  put  into  book  form,  that  Court 
decides  the  same  thing,  both  upon  principle  and  authority : 
See,  also,  43  Georgia,  336.  We  are,  for  these  reasons,  of  the 
opinion  that  bonds  and  other  obligations  for  the  payment  of 
money,  have  their  locality  with  the  owner  of  them,  and  that 
the  Court  erred  in  enjoining  the  collection  of  the  tax  on  the 
Central  Railroad  and  City  of  Macon  bonds. 

2.  But  we  do  not  agree  with  the  Court  as  to  the  right  of 
the  city  to  tax  State  bonds.  It  is  not  pretended  that  the  State 
has  granted  this  right  in  terms.  It  is  a  question  of  some 
doubt  whether  a  State  can  tax  its  own  bonds.  At  any  rate  it 
is  a  matter  of  serious  question  whether  it  is  right  to  do  so. 
Vol.  l.  26. 
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If  a  State  contracts  to  pay  a  fixed  interest  on  its  bonds,  it  is 
rather  a  loose  compliance  with  that  contract  to  tax  the  bond 
one  or  two  per  cent.  We  will  not  say  a  State  cannot  tax  its 
own  bonds.  But  we  do  say  that  the  presumption  is,  in  our 
minds,  very  strong  that  a  State  has  not  conferred  on  another 
taxing  power  this  right  if  there  be  no  express  words  so  de- 
claring. The  power  of  a  municipality  to  tax  State  bonds  is 
a  power  seriously  to  cripple  the  credit  of  the  State — seriously 
to  hamper  her  power  to  borrow  money,  and,  in  our  judgment, 
such  a  power  is  not  derivable  from  a  mere  general  power  to 
tax  property. 

3.  We  think,  too,  that  the  city  has  no  grant  of  the  power 
to  assess  the  additional  per  cent,  in  case  of  failure  to  pay 
promptly.  So  far  as  the  right  of  the  city  is  to  be  gathered 
from  the  Actd  published  in  the  City  Code,  we  find  no  specific 
mode  pointed  out  how  its  taxes  are  to  be  collected.  The  gen- 
eral rule  is,  as  laid  down  in  the  books,  that  if  no  specific 
mode  is  pointed  out,  the  tax,  when  assessed,  is  a  debt,  and  is 
only  collectable  as  other  debts:  See  Dillon  on  Municipal 
Corporations,  on  this  subject,  and  the  numerous  authorities 
there  cited.  We  suppose  the  city  has  heretofore  adopted  the 
mode  used  by  the  State  for  the  collection  of  its  taxes,  to-wit : 
by  distress  and  sale  of  the  property  of  the  tax  payer,  and  per- 
haps the  power  to  assess  and  collect  a  tax  implies  this,  though 
there  are  cases  denying  even  this  right :  See  30  Alabama,  461 ; 
1  Hulst.,  (N.  J.,)  67 ;  3  Levintz,  281 ;  2  Maule  &  Sel.,  60 ;  see, 
also,  Dillon  on  Municipal  Corporations,  sections  270,  287, 
341,  355,  656,  657.  The  power  in  the  city  of  Augusta  to 
collect  by  distress  and  sale  may,  perhaps,  also  be  fairly  im- 
plied from  the  Act  of  incorporation  and  the  amendments.  It 
has,  too,  doubtless,  been  so  long  in  use,  unquestioned  by  the 
people  or  the  Legislature,  as  now  to  have  the  authority  of  a 
presumptive  grant.  But  we  are  not  prepared  to  extend  it 
The  right  to  enforce  the  ordinances  by  fine  does  not,  we  think, 
fairly  include  the  right  to  assess  a  fine  for  the  non-payment 
of  a  tax  or  other  debt  to  the  city,  merely  because  that  debt 
grows  out  of  an  ordinance.     At  common  law  all  taxes  by 
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corporations  and  all  fines  were  only  debts,  and  were  only  re- 
coverable by  suit  at  law.  At  least,  a  tax  is  only  a  debt,  and 
the  power  to  collect  it  by  a  fine  must  be  granted ;  it  cannot 
be  presumed. 

Judgment  reversed. 


Columbus  M.  Payne,  administrator,  plaintiflF  in  error,  V8. 
Theodore  M.  Elyea,  administrator,  Ann  E.  "Elyea, 
administratrix,  et  al,^  defendants  in  error. 

1.  Payne  sold  a  parcel  of  land  in  the  city  of  Atlanta  to  Bagsdale,  giving 
a  bond  for  titles  describing  the  land  as  being  two  hundred  by  four  hun- 
dred and  thirty  feet,  aad  containing  two  and  one- third  acreSf  more  or 
less.  Ragsdale  haying  mislaid  the  bond,  gave  Willingham  an  order  to 
Payne,  for  Payne  to  execute  to  Willingham  a  deed  to  the  lot,  stating 
it  to  be  about  two  acres,  without  giving  the  boundaries.  Under  the 
order  Payne  executed  to  Willingham  a  deed  referring  to  the  order  and 
making  it  a  part  of  the  deed,  but  described  the  boundaries  as  being 
four  hundred  by  four  hundred  and  thirty  feet,  and  containing  two  acres, 
more  or  less,  and  reserving  a  street  thirty  feet  wide  running  east  and 
west  through  the  centre.  Willingham  conveyed  to  Elyea,  describing 
the  lot  as  it  was  described  in  PayneU  deed  to  him.  On  a  bill  filed  by 
Payne  against  Willingham  and  Elyea  to  reform  the  deed  on  the  ground 
of  mistake,  etc.,  alleging  that  he  had  only  sold  two  and  one- third  acres 
to  Ragsdale.  being  the  east  half  of  the  block  which  contained  four  and 
one- third  acres,  setting  out  the  foregoing  deeds,  order,  and  the  bond, 
(which  had  been  found,)  and  praying  a  decree  correcting  such  mistake 
in  his  deed  so  as  to  make  it  a  conveyance  for  the  east  half  of  said  block, 
in  accordance  with  the  real  contract  between  them,  the  jury  found  as 
follows:  **  We,  the  jury,  find  for  complainant,  and  recommend  that 
the  deed  be  reformed,  and  that  defendant,  Elyea,  had  sufficient  no- 
tice:" 

Heldj  That  the  verdict  is  not  sufficiently  certain  and  definite  to  fix  the 
quantity  and  identity  of  the  land  intended  to  be  conveyed  so  as  to  au- 
thorize a  full,  definite  and  final  decree  thereon. 

2.  On  the  trial  of  such  a  case,  the  complainant,  Payne,  is  a  competent 
witness  on  the  issue  of  a  mistake  in  his  deed  to  defendant  Willing- 
ham, although  the  co-defendant  Elyea,  the  vendee  of  Willingham,  had 
died  since  the  filing  of  the  bill,  and  his  representative  is  made  a  party. 

8.  The  portion  of  the  answer  of  the  witness,  Payne,  to  the  second  inter- 
rogatory which  was  read  to  the  jury,  was  not  an  answer  to  that  part  of 
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tbe  interrogatory  which  was  objected  to  as  leading,  and  was  properly 
admitted.  The  third  interrogatory  was  not  leading — nor  does  the  fact 
that  a  previous  interrogatory  was  illegal  because  it  was  leading — make 
the  balance  of  the  witness'  answers  to  other  interrogatories  incompe- 
tent. 
4.  The  affirmance  of  the  judgment  of  the  Court  below  granting  a  new 
trial,  is  limited  to  the  first  ground  specified  in  this  syllabus,  this 
Court  being  of  the  opinion  that  the  evidence  was  sufficient  to  author- 
ize a  decree  to  reform  the  deed  to  WilUngham,  and  that  the  verdict  as 
to  notice  to  Elyea  was  not  so  contrary  to  the  evidence  as  to  demand 
that  it  should  be  set  aside  on  that  ground. 

Equity.  Mistake.  Verdict.  Witness.  Interrogatories. 
New  trial.  Before  Judge  Hopkins.  Fulton  Superior  Court. 
October  Term,  1871. 

Edwin  Payne  filed  his  bill  against  Benjanain  V.  Willing- 
ham  and  Charles  H.  Elyea,  making  substantially  the  following 
case:  Complainant  had  previously  been  the  owner  of  a  lot  of 
land  in  the  city  of  Atlanta,  containing  four  and  one-third 
acres,  more  or  less.  In  August,  1868,  he  sold  the  east  half 
of  this  lot  to  one  Ragsdale,  and  gave  him  a  bond  for  titles, 
with  the  following  description :  "  Commencing  on  the  south- 
west corner  of  lot  known  as  the  Whaley  brick-yard,  at  the 
distance  of  thirty  feet  from  the  said  corner,  and  running  west 
two  hundred  feet,  and  thence  north  four  hundred  and  thirty 
feet  to  a  fifty  foot  street,  and  thence  east  two  hundred  feet 
along  said  street,  and  thence  south  four  hundred  and  thirty 
feet  to  the  beginning,  containing  two  and  one-third  acres,  more 
or  less.'' 

Before  this  sale  complainant  had  conveyed  to  Greorge  Gib- 
bon one-half  an  acre  off  the  south-west  corner  of  the  four  and 
one-third  acre  block,  of  whicli  the  aforesaid  land  constituted 
a  part. 

By  authority  from  said  Ragsdale,  complainant  made  the 
deed  which  he  was  obligated  to  make  under  said  title  bond, 
to  Benjamin  V.  Wilingham  on  the  2tth  of  January,  1863. 
In  this  deed  there  is  a  mistake,  the  first  and  third  lines  in  the 
descriptive  clause  of  the  deed  being  four  hundred  instead  of 
two  hundred  feet,  as  it  is  written  in  the  title  bond  ;  but  the 
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number  of  acres  is  two  and  one-third,  more  or  less,  in  the 
title  bond,  and  two,  more  or  less,  in  the  deed.  As  appears  by 
inspection,  the  length  of  lines  in  the  bond  makes  but  little 
more  than  two  acres,  while  in  the  deed  it  makes  four  and  one- 
third  acres.  The  lines  are  just  doubled  on  two  sides  of  the 
lot.  On  the  4th  of  September,  1865,  said  Willingham  sold 
the  same  land  to  Charles  H.  Elyea,  and  made  him  a  deed. 
The  length  of  lines  is  the  same  as  written  in  the  deed  from 
Payne  to  Willingham,  and  the  number  of  acres  the  same,  to- 
wit :  two  acres,  more  or  less.  The  consideration  in  the  deed 
from  Payne  to  Willingham  is  $1,600  00  (Confederate  money;) 
in  the  deed  from  Willingham  to  Elyea,  $525  00,  (United  States 
currency.)  Elyea,  before  and  at  the  time  he  purchased  said 
two  acres  of  land  from  said  Willingham,  had  notice  that  the 
description  in  the  deed  from  complainant  to  Willingham  con- 
tained a  mistake,  and  that  said  deed,  as  well  as  the  one  from 
Willingham  to  him,  was  only  intended  to  convey  two  acres 
of  land,  more  or  less,  instead  of  four  and  one-third  acres,  as 
the  distances  mentioned  in  said  deeds  would  indicate.  Com- 
plainant waives  discovery.  Prayer,  that  Elyea  be  enjoined 
from  encumbering  or  disposing  of  the  land  in  controversy  until 
the  further  order  of  the  Court ;  that  the  mistake  in  said  deeds 
may  be  corrected,  and  that  the  writ  of  subpcena  may  issue. 

Elyea  answered  said  bill  substantially  as  follows :  Denies  all 
notice  of  the  mistake*  When  about  to  purchase,  Willingham 
declined  to  go  with  him  upon  the  land  on  account  of  the  dis- 
tance and  the  heat  of  the  weather.  He  then  went  without  him ; 
after  reading  the  deed,  (meaning  the  one  from  Payne  to  Wil- 
lingham,) and  noting  the  boundaries  as  therein  described,  with 
this  description  as  a  guide,  both  as  to  distance  and  direction^  he 
stepped  off  the  land  before  purchasing  it,  and  by  this  means 
formed  his  opinion  of  its  position. and  value.  Acting  on  the 
opinion  thus  formed,  and  without  knowing  or  suspecting  any 
error  or  mistake  in  the  deed  as  to  the  said  boundaries,  he 
purchased  and  paid  for  said  land.  Defendant  admits  that 
there  was  a  deed  on  record  for  one-half  an  acre  of  the  four 
and  one-third  acres,  but  denies  that  he  knew  of  it.    This  deed 
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is  from  Payne  to  Gibbon.  He  acknowledges  tlie  superiority 
of  the  title  to  Gibbon,  and  claims,  in  consequence  thereof,  in- 
demnity from  Payne  for  a  breach  of  his  warranty  to  that 
extent.  The  deed  which  Elyea  had  when  he  looked  at  the 
land  before  buying  it,  recites  that  it  is  to  convey  the  same 
land  sold  to  Ragsdale  by  title  bond ;  also,  recites  the  power 
of  attorney  made  by  Ragsdale  to  Payne,  authorizing  the  latter 
to  execute  a  deed  to  WilHnghara.  He  supposed  that  the  deed 
covered  the  identical  land  mentioned  in  the  bond. 

The  quantity  of  land  mentioned  in  said  power  of  attorney 
is  two  acres,  more  or  less. 

Pending  the  litigation  Payne  and  Elyea  both  died,  and 
their  administrators  were  made  parties.  Payne  died  after  his 
evidence  had  been  taken. 

The  testimony  introduced  was  substantially  as  follows  : 

Payne  testified,  that  he  sold  only  two  acres  to  Ragsdale,  and 
Willingham  bought  from  Ragsdale  the  land  mentioned  in  the 
bond  to  Ragsdale.  He  did  not  read  over  the  deed  before 
signing  it ;  supposed  it  was  all  right,  as  he  regarded  Willing- 
ham  as  an  honest  man.  He  is  satisfied  Willingham  made  a 
mistake  in  describing  the  land  four  hundred  feet  by  four  hun- 
dred and  thirty,  he  having  sold  him  two  hundred  by  four 
hundred  feet,  which  was  two  acres  instead  of  four  and  one- 
third  acres. 

Willingham  testified,  that  he  sold  Elyea  two  acres  more  or 
less ;  he  sold  to  Elyea  the  same  land  and  no  more  nor  less 
that  he  purchased  from  Payne.  He  does  not  recollect  the 
boundary  lines,  and  cannot  say  as  to  their  lengths,  but  it  was 
two  acres.  Intended  to  sell  Elyea  the  same  land  that  he 
bought  from  Payne.  He  thinks  the  land  well  sold  at  the 
price  to  Elyea,  to-wit,  $525  00. 

W.  R.  Venable  testified,  that  he  lives  near  the  land,  only 
an  alley  separating  his  lot  from  it.  He  bought  an  acre  lot  at 
that  place  in  1865,  after  the  surrender,  and  paid  $600  00  for 
it.  Thinks  the  land  involved  in  the  alleged  mistake  worth 
as  much  or  more  per  acre  than  the  lot  of  witness,  because  it 
lies  more  level. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  399 

Payne  va,  Elyea  et  al, 

John  R.  Wallace  testified,  that  he  is  a  real  estate  agent  in 
Atlanta;  was  engaged  in  that  business  in  1866.  Knows  the 
land  in  controversy,  and  thinks  it  to  have  been  worth  in  that 
year  $600  00  per  acre ;  sold  land  in  the  same  neighborhood 
at  that  price. 

John  Whaley  testified,  that  he  was  at  work  at  Whaley's 
brick-yard  when  Elyea  came  to  look  at  the  land  before  pur- 
chasing it  from  Willingham.  Elyea  had  with  him  Payne's 
deed  to  Willingham,  and  witness  aided  him  in  stepping  off 
the  land  as  described  in  that  deed.  They  stepped  four  hun- 
dred feet  one  way  and  four  hundred  and  thirty  feet  the  other. 
At  that  time  the  whole  lot  was  vacant,  and  it  so  remained  un- 
til witness,  by  Elyea's  permission,  put  up  the  frame  of  a  small 
house  on  it  Witness  never  finished  it,  because  he  was  in- 
formed that  Gibbon  claimed  and  had  a  deed  to  that  part  of 
the  lot  on  which  the  building  was  placed.  After  this  Gibbon 
died,  and  the  half  acre  covered  by  the  deed  from  Payne  to 
him  was  sold  by  his  executor  and  bought  by  Elyea.  That 
half  acre  was  a  part  of  the  tract  stepped  off  by  witness  and 
Elyea,  and  was  as  valuable  as  any  other  half  acre  therein  em- 
braced. Witness  thinks  it  was  the  most  valuable,  as  it  was 
the  most  suitable  for  building.  Witness  was  at  work  in  the 
brick-yard  for  Elyea  when  the  latter  gave  him  permission 
to  build.  Elyea  stated  that  if  witness  would  build  the  house 
and  keep  possession  of  the  property,  he  might  occupy  the 
house  as  long  as  he  wished  free  of  rent.  The  brick-yard  in 
which  witness  worked  was  opened  upon  the  land  in  contro- 
versy, and  has  been  used  as  such  ever  since  by  Eiyea  and  his 
administrators. 

The  jury  returned  the  following  verdict:  "We,  the  jury, 
find  for  complainant  and  recommend  that  the  deed  be  re- 
formed, and  that  the  defendant,  C.  H.  Elyea,  had  sufficient 
notice.     November  15th,  1871, 

(Signed)  "  C.  A.  Pitts,  Foreman." 

The  adminstrator  and  administratrix  of  Elyea  moved  for  a 
new  trial  upon  the  following  grounds : 
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Ist  Because  the  Court  erred  in  admitting  the  evidence  of 
Edwin  Payne,  objected  to  by  the  defendants  on  the  ground 
that  their  intestate  was  dead. 

2d.  Because  the  Court  erred  in  not  excluding  all  of  Payne's 
answer  to  tlie  second  direct  interrogatory,  objected  to  as  lead- 
ing. 

Said  interrogatory  and  answer  were  as  follows:  "Please 
look  upon  the  annexed  copy  deed  and  state  what  amount  of 
land  was  intended  to  be  conveyed  thereby  ?  Was  the  land 
sold  and  intended  to  be  conveyed  by  said  deed  a  plat  four 
hundred  feet  square,  or  two  hundred  feet  by  four  hundred 
feet?  At  what  price  was  it  sold,  and  in  what  currency  were 
you  paid  f^ 

Answer:  "I  have  looked  upon  the  annexed  0C4>y  deed. 
[The  amount  of  land  intended  to  be  conveyed  was  two  acres 
more  or  less,  as  is  stated  in  one  portion  of  the  deed,  and  not 
four  hundred  feet  by  four  hundred  and  thirty  feet.  That  four 
hundred  feet  by  four  hundred  and  thirty  feet  was  put  in  the 
deed  by  mistake  of  the  draftsman  of  the  deed.  It  should 
have  been  two  hundred  feet  by  four  hundred  feet  I  never 
intended  to  convey  more  than  two  acres  more  or  less,  as  is  re- 
cited in  the  deed.]  I  sold  it  for  about  ^1,600  00  in  Confed- 
erate money.  It  was  worth  at  that  time,  in  good  money, 
f300  00  or  $400  00." 

The  portion  of  the  answer  included  in  brackets  was  ex- 
cluded by  the  Court. 

3d.  Because  the  Court  erred  in  not  excluding  Payne's 
answer  to  the  third  direct  interrogatory,  objected  to  as  leading. 

The  said  interrogatory  and  answer  were  as  follows:  "Was 
or  was  not  the  land  described  in  the  deed  as  being  four 
hundred  feet  square,  a  mistake?  If  yea,  in  what  does  the 
mistake  consist?  If  the  whole  four  hundred  feet  was  not 
sold  or  intended  to  be  conveyed  by  said  deed,  how  much  and 
what  portion  of  said  land  was  sold,  and  intended  by  said 
deed  to  be  conveyed?" 

Answer:  "The  land  described  in  said  deed  as  being  four 
hundred  feet  square  was  a  mistake.    The  mistake  consists  in 
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the  number  of  feet.  I  did  not  sell  four  hundred  feet  square, 
but  two  hundred  feet  by  four  hundred  feet.  I  do  not  now  re- 
member the  boundaries.  It  was  the  same  bargained  to  Mr.  W. 
L.  Ragsdale,  for  which  I  gave  him  bond  for  title.  That  bond 
calls  for  two  acres,  more  or  less.'' 

4th.  Because  the  Court  erred  in  not  excluding  all  the  evi- 
dence of  Payne,  the  whole  of  whicli  was  objected  to  at  the 
trial  upon  the  ground  that  it  was  affected  throughout  by  the 
aforesaid  leading  interrogatories. 

5th.  Because  the  verdict  is  incomplete  and  does  not  dispose 
of  the  whole  subject  matter  of  the  bill. 

6th.  Because  the  verdict  was  too  vague  and  uncertain  to  be 
the  basis  of  a  full,  definite  and  final  decree. 

7th.  Because  the  verdict  was  contrary  to  the  evidence. 

The  motion  was  sustained  and  a  new  trial  ordered.  Where- 
upon the  complainant  excepted. 

Collier  &  Hoyt,  by  P.  L.  Mynatt,  for  plaintiff  in 
error. 

By  construction,  the  Court  below  arrives  at  the  conclusion 
that  the  mistake  is  in  the  number  of  acres  mentioned,  and  not 
in  the  length  of  lines,  so  that  the  purcliaser  buys  and  pays 
for  two  acres,  but  by  legal  construction  he  is  informed  that  he 
got  four.     That  this  is  not  a  proper  rule  of  construction :  See 

1  Greenlears  Evidence,  section  301,  note  2 ;  Lee  va.  Hester, 
20  Greorgia,  588;  Harrison  vs.  Talbot,  2  Dana,  268 ;  Sugden 
on  Vendors,  201,  437;  1  Hilliard  Ven.,  309,  313,  318. 

This  is  a  patent  ambiguity.  If  too  uncertain  for  the  in- 
tention of  the  parties  to  be  carried  out,  then  the  instrument 
is  void:  2  Phil.  Ev.,  749,  (note;)  Keer  on  F.  &  M.,  435 ; 

2  Wash.,  on  Real  Estate,  628,  629.  But  the  purchaser,  EI- 
yea,  has  notice  by  the  deeds  in  his  hands  referring  to  the  title 
bond  and  power  of  attorney,  of  the  mistake,  and  how  it  was 
committed,  and  cannot  therefore  plead  want  of  notice:  2 
PhiL  on  Evidence,  741,  743;  3  Wash,  on  Realty,  367;  Al- 
len V8.  Bates,  6  Pick,  460 ;  Fross  vs,  Crith,  20  Ibid.,  121 ; 
Vance  vs.  Fou,  24  Cal.,  444.    Ambiguity  explained  by  ref- 
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erence  to  papers  in  his  chain  of  title  which  he  held  in  his 
hands,  and  is  presumed  to  have  seen  them :  Keer  on  Fraud 
and  Mistake,  317,  236,  242,  240,  241,  250. 

All  the  authorites  agree  that  the  cardinal  rule  is  to  ascer- 
tain and  carry  out  the  intention  of  the  parties  in  the  case  of 
patent  ambiguity :  1  Greenleaf  on  Evidence,  section  301,  note 
2 ;  2  Phil.  Ev.,  746 ;  Code,  2713,  2655 ;  3  Wash,  on  Realty, 
349. 

Payne  was  a  competent  witness.  Elyea  testified  by  way  of 
answer.  Reason  of  the  rule  as  expressed  in  first  exception  to 
section  3798  of  the  Code  ceases.  Besides,  the  cause  of  action 
on  trial  was  a  mistake  between  Payne  and  Willingham,  and 
Willingham  is  still  living.  Neither  the  second  or  third  di- 
rect interrogatory  of  Mr.  Payne  was  leading:  Greenleaf 
Ev.,  section  434. 

If  interrogatories  had  been  leading  it  would  not  follow  that 
all  witness'  testimony  on  that  subject  should  be  excluded: 
Hasler  vs.  State,  20  Georgia,  155. 

Verdict  of  the  jury  suflSciently  certain,  and  covers  the  is- 
sue: Code,  3501,  3502. 

L.  E.  Bleckley,  for  defendants. 

Bona  fide  purchaser:  Code,  section  3064;  Mutuality  of 
mistake:  Section  3069.  Diligence:  Section  3071.  Innocent 
misrepresentation:  Section 3117.  Construction:  Section  2715. 
More  or  less :  Section  2600.  Boundary :  16  Georgia  Re- 
ports, 141 ;  Schley^s  Digest,  116. 

Trippe,  Judge. 

1.  The  verdict  of  the  jury  is  too  indefinite  for  a  decree  to  be 
rendered  thereon,  so  as  to  fix  the  identity  or  quantity  of  the 
land  that  would  be  conveyed  under  the  deed,  reformed  as  it 
would  be  by  the  decree.  Certainly,  reference  would  have  to 
be  made  to  something  besides  the  verdict.  Shall  it  be  the  plead- 
ings or  the  evidence  ?  If  the  pleadings,  then  portions  of  the 
evidence  which  could  not  have  been  disregarded  by  the  jury, 
and  which  are  necessary  to  be  considered  in  getting  the  exact 
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boundaries  of  whatever  land  does  pass,  are  to  be .  laid  aside. 
If  it  be  the  evidence,  then  portions  of  that  is  not  fully  con- 
sistent with  other  parts,  and  it  was  a  matter  for  the  jury  to 
settle  every  fact  necessary  to  reach  the  exact  result  required  in 
this  case,  a  result  by  which  metes,  and  boundaries,  and  quan- 
tity are  to  be  ascertained.  If  the  pleadings  and  evidence  are 
taken  together  as  a  guide,  equally  as  great  a  difiSculty  would 
occur.  The  verdict  should  have  directed  wherein  the  reform- 
ation of  the  deed  should  be  made,  so  that  the  decree  by  the 
Chancellor  could  be  full  and  definite. 

2.  The  Court  did  not  err  in  admitting  the  testimony  of 
Payne.  Willingham,  one  of  the  defendants,  was  living,  and 
the  transaction  testified  to  by  Payne,  was,  as  to  what  occurred 
between  him  and  Willingham.  He  asks  that  his  deed  to 
Willingham  may  be  reformed  by  a  correction  of  a  mistake 
allied  to  have  been  committed  between  them.  What  effect 
the  correction  may  have  upon  Elyea's  rights  as  against  Wil- 
lingham, we  do  not  say,  if  indeed  it  will  have  any.  We  only 
hold  that  as  Willingham  is  a  living  party,  and  as  the  transac- 
tion proposed  to  be  proven  by  Payne,  was  only  what  was  the 
contract  between  them,  Payne  is  a  competent  witness  for  that 
purpose. 

3.  The  portion  of  the  answer  of  the  witness  Payne  to  the 
second  interrogatory,  which  was  read,  related  exclusively  to 
the  price  at  which  the  land  was  sold  in  Confederate  currencyi 
and  its  value  at  tihe  time  of  sale,  "  in  good  money."  This 
was  in  answer  to  the  last  clause  of  the  interrogatory,  and 
stands  unaffected,  so  far  as  we  can  see,  by  the  fact  that  the 
first  question  in  that  interrogatory  may  have  been  leading. 
The  first  part  was  as  to  the  mistake  in  the  boundaries.  The 
price  or  the  value  was  another  and  an  independent  fiict.  The 
third  interrogatory  was  not  leading.  If  it  does  appear  that 
the  propounder  may  have  expected  an  affirmative  answer,  to- 
wit :  that  there  was  a  mistake,  it  suggests  nothing  to  the  wit- 
ness, as  to  what  or  how  much  the  mistake  was.  We  see  no 
impropriety  in  the  question.  If  the  second  interrogatory  be 
objectionable  as  leading,  it  does  not  vitiate  the  third.    To  so 
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hold,  would  disable  a  party  introducing  a  witness,  if  he  once 
put  a  leading  question  from  further  examining  that  witness 
on  that  point. 

4.  We  affirm  the  judgment  of  the  Coui*t  below  granting 
a  new  trial,  on  the  ground  of  the  indefiniteness  or  want  of 
certainty  in  the  verdict.  We  find  no  fault  with  it  as  being 
without  sufficient  evidence,  either  as  to  reforming  Willing- 
ham's  deed,  or  as  to  notice  to  Elyea :  14  New  York  Reports, 
(4  Kernan,)  143 ;  2  Dana,  258. 

Judgment  affirmed. 


Security  Life  Insurance  and  Annuity  Company,  plain- 
tiff in  error,  V8,  Nancy  Gober,  defendant  in  error. 

1.  William  A.  Gober  made  application  to  the  Security  Life  Insarance 
Company,  through  its  agent  at  Greensboro,  for  a  life  policy  on  his 
life  in  favor  of  his  wife  and  children.  The  application  sought  a  life 
policy  for  $6,000  00,  premiums  payable  annually.  The  application  was 
dated  10th  August,  1870.  On  receiving  the  application  for  transmis- 
sion to  the  company,  the  agent  gave  to  Gober  a  receipt,  acknowledg- 
ing the  payment  of  $99  15,  the  cash  portion  of  the  first  premium,  and 
stipulating  that  Gober  was  entitled  to  a  life  policy  for  $5,000  00,  as  of 
the  age  of  thirty-seven,  if  the  company  accepted  his  application,  the 
company  to  be,  in  that  case,  bound  from  the  date  of  his  examination. 
If  the  company  did  not  accept,  the  money  was  to  be  returned  and  the 
receipt  canceled.  There  was,  in  fact,  no  money  paid,  but  the  agent 
took  Gober' s  note  for  the  $99  15,  payable  to  himself  in  six  months. 
The  company  accepted  the  application  and  issued  the  policy,  and  sent 
it  to  the  agent.  The  policy  was  not  delivered  to  Gober,  nor  does  he 
seem  to  have  got  formal  notice  of  the  acceptance  of  his  application 
and  the  issue  of  the  policy.  The  agent  swore  that  he  took  the  note  as 
cash  but  that  he  did  not  intend  to  deliver  the  policy  till  the  note  was 
paid,  though  it  does  not  appear  that  he  informed  Gober  of  this.  The 
note  was  not  paid  at  maturity  ;  but  after  it  was  due  the  agent  demanded 
it,  and  informed  Gober  that  if  he  did  not  pay  he  would  lose  his  interest 
in  the  company.  The  policy  was  dated  29tb  August,  1870,  and  in  it 
the  premiums  were  declared  due  each  year  on  that  day,  and  if  not  paid 
the  policy  was  to  cease.  Gober  did  not  pay  his  note,  nor  did  he  pay 
the  second  premium.     On  the  16th  of  September,  1871,  Gober  died : 

Meld,  That  whatever  may  be  the  liability  of  the  company,  under  the  factSi 
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if  Gober  had  died  before  the  29th  of  August,  1871,  yet,  as  the  company 
was  only  liable  according  to  the  policy,  and  as  the  second  premium 
was  unpaid,  the  insurance  ceased  afler  the  29th  of  August,  1871. 
2.  That  Gober  did  not  know  the  precise  terms  of  the  policy,  if  he  did 
not,  was  his  own  fault,  as  he  could  have  known  had  he  applied  to 
the  agent  for  the  same,  and  he  was  also  charged  with  notice  that  the 
liability  of  the  company  for  the  second  year  was  dependent  on  his  pay- 
ment of  the  second  premium. 

Tnsuranoe.  Notice.  Before  Judge  Bartlett.  Greene 
Superior  Court.     March  Term,  1873. 

Nancy  Gober,  widow  of  William  A.  Gober,  deceased,  both 
for  herself  and  as  next  friend  of  the  children  of  William  A. 
Gober,  instituted  her  suit  in  Greene  Superior  Court  against 
the  Security  Life  Insurance  and  Annuity  Company,  alleging 
in  her  declaration  that  said  defendant  was  indebted  to  her  in 
the  sum  of  $5,000  00,  besides  interest,  on  a  receipt  executed 
by  said  defendant  on  the  8th  day  of  August,  1870,  wherein 
said  defendant,  in  consideration  of  a  certain  amount  stated  in 
said  receipt  to  have  been  received  by  it,  agreed  to  insure  the 
life  of  the  said  William  A.  Gober  for  the  sum  of  $5,000  00, 
in  accordance  with  his  application  made  for  insurance,  pro- 
vided said  application  was  accepted;  that  said  application  was 
a4yoepted  by  defendant;  that  the  same  was  for  the  use  and 
benefit  of  the  said  wife  and  children  of  the  said  William  A. 
Gober;  that  the  said  William  A.  Gober  departed  this  life  on 
the  16th  day  of  September,  1871,  and  that  due  notice  was 
given  and  proof  made  to  said  defendant  of  the  death  of  the  said 
William  A.  Gober,  and  payment  demanded  and  refused.  The 
receipt  sued  upon,  is  as  follows: 

•'Security  Life  Insurance  and  Annuity  Company, 

"  Numbers  81  and  88  Pine  Street,  New  York. 

"Received,  August  8th,  1870,  from  William  A.  Gober, 

$99  15,  being  the  first  annual  cash  part  of  premium  on  $5,- 

000  00  at  age  37 — which  entitles  the  said  William  A.  Qober 

to  a  life  policy,  in  accordance  with  the  application,  for  the 

sum  of  $5,000  00,  provided  the  application  of  said  William 

A.  Gt)ber  is  accepted  by  the  company;  in  which  case,  this 
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receipt  will  be  binding  on  the  company  from  the  date  of  the 
medical  examination.  If  declined,  the  premium  will  be  re- 
turned on  surrender  of  this  receipt. 

(Signed)  "  W.  G.  Johnson,  Agent, 

"Greensboro,  Gra." 

The  defendant  filed  the  following  pleas  to  the  declaration : 
1st.  The  general  issue;  and  2d,  that  no  consideration  in 
money  was  paid  for  the  receipt,  but  that  Gober  only  gave  his 
note  in  payment  of  the  receipt,  with  the  understanding  that 
if  his  application  was  accepted,  the  note  was  to  be  paid  before 
he  received  his  policy ;  and  that  he  never  paid  said  note,  nor 
any  premium ;  and  that  he  never  applied  for  his  policy,  but 
treated  the  same  as  a  nullity,  and  would  not  have  been  en- 
titled to  anything,  even  if  he  had  died  within  twelve  months 
from  the  date  of  said  receipt.  That  said  contract  was  for  the 
payment  of  annual  premiums,  and  that  if  Gober  had  applied 
for  and  obtained  his  policy,  the  same  would  have  been  for- 
feited in  consequence  of  his  failure  to  pay  the  second  year's 
premium,  even  if  the  first  payment  was  valid. 

When  the  declaration  was  read  on  the  trial  of  the  case,  the 
defendant  demurred.     The  demurrer  was  overruled. 

The  plaintiff  introduced  in  evidence  the  receipt,  and  the 
interrogatories  of  Mrs.  Nancy  Gober,  who  testified  that  she 
was  the  plaintiff  in  the  case,  and  the  widow  of  William  A. 
Gober,  and  that  William  A.  Gober  died  on  the  16th  day  of 
September,  1871,  leaving  seven  children,  (giving  their  names 
in  full,)  and  that  she  had  never  been  paid  anything  by  the  de- 
fendant ;  that  William  A.  Gober  went  to  pay  off  the  note, 
but  did  not  pay  it;  that  he  gave  his  note,  and  it  was  never 
paid ;  that  she  did  not  know  whether  Johnson  had  the  note 
or  not,  nor  whether  he  ever  tried  to  get  Gober  to  pay  it ;  never 
heard  Gober  say  so ;  that  she  did  not  know  of  Johnson's  send- 
ing any  word  to  Gober  about  paying  the  note,  and  never  heard 
Gober  say  so.  The  plaintiff  also  proved  by  her  attorney, 
William  H.  Branch,  that  he  gave  notice  and  proof  of  the 
death  of  William  A.  Gober  to  the  defendant,  and  demanded 
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payment  of  $5,000  00 ;  that  the  agents  of  the  defendant  ad- 
mitted the  acceptance  of  the  application  of  William  A.  Gober, 
and  that  it  was  for  the  benefit  of  plaintiff;  that  he  gave  iheno- 
tice  to  Dr.  Townsend,  and  made  demand  on  him  and  the  defend- 
ant;  that  Dr.  Townsend  and  Johnson  were  present;  that  he  first 
demanded  payment  of.  Johnson,  and  then  of  Dr.  Townsend, 
and  that  Dr.  Townsend  refused  payment  because  second  year's 
premium  had  not  been  paid ;  that  Johnson  had  been  dis- 
missed from  the  agency  before  witness  made  the  demand ;  that 
after  the  death  of  Gober,  Johnson  turned  over  the  policy  to 
witness ;  that  when  first  asked  about  it,  Johnson  said  it  had 
not  been  issued,  but  soon  after  found  it  and  said  he  had  for- 
gotten it,  and  that  it  had  been  in  his  drawer  ever  since  its  re- 
ception by  him,  and  he  had  not  thought  of  it  from  that  day 
until  then. 

The  plaintiff  then  introduced  the  application  of  William 
A.  Gober  for  insurance,  obtained  from  defendant  on  notice  to 
produce,  which  showed  upon  its  face  that  it  was  for  a  life 
policy,  and  that  it  was  for  the  benefit  of  the  wife  and  children 
of  William  A.  Gober ;  that  it  contained  the  usual  questions  as 
to  his  health,  statements  of  medical  examiner,  etc. ;  that  it  was 
recommended  by  W.  G.  Johnson,  agent  at  Greensboro,  Geor- 
gia, and  accepted  by  the  company  on  the  29th  day  of  August, 
1870,  and  that  a  policy  was  issued,  (number  twenty-six  thou- 
sand five  hundred  and  five,)  which  contemplated  the  payment 
of  annual  premiums  in  August,  and  that  the  application  was 
of  the  same  date  as  the  receipt  and  medical  examination. 

The  plaintiff  closed. 

The  defendant  introduced  in  evidence  policy  of  insurance 
number  twenty-six  thousand  five  hundred  and  five,  dated  Au- 
gust 29th,  1870,  which  recited  that,  in  consideration  of  the 
first  annual  premium,  acknowledged  to  have  been  received  by 
said  company,  as  well  as  in  consideration  of  the  annual  pay- 
ment, by  the  29th  of  August,  of  premiums,  that  said  company 
insured  the  life  of  William  A.  Gober,  for  the  sole  use  of  his 
wife,  Nancy  Gober,  and  his  children,  in  the  amount  of  $5,000, 
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for  the  term  of  his  natural  life,  subject  to  forfeiture  upon  the 
non-payment  of  annual  premiums. 

W.  G.  Johnson  testified  as  follows :  He  was  the  agent  for 
the  defendant  when  the  application  was  made.  (Note  for 
J99  1 5,  signed  by  Gober,  was  then  shown  to  him.)  He  wrote 
the  note;  it  has  not  been  paid ;  the  policy  came  after  the  appli- 
cation had  been  forwarded — about  the  12th  of  September, 
after  it  was  issued  in  August ;  had  a  conversation  with  Gober 
in  December  next  thereafter,  and  told  Gober  if  lie  did  not  pay 
up  he  would  lose  his  rights  in  the  company ;  Grober  promised 
to  bring  cotton  to  Greenesboro  to  pay  his  note,  but  never  did 
so;  never  saw  him  but  the  one  time;  witness  deposited  the 
note  with  Storey  as  collateral,  and  raised  money  on  it,  and 
afterwards  redeemed  it  himself;  Gober  lived  about  nine  miles 
from  Greensboro,  and  the  contract  was  made  at  witness*  mill, 
about  seven  miles  from  town ;  when  witness  had  the  interview 
with  Grober,  in  December,  note  was  over  due  from  1st  Octo- 
ber, but  second  premium  was  not  due ;  in  said  interview,  don't 
recollect  whether  or  not  he  informed  Gober  that  he  (witness) 
had  his  policy ;  Gober  never  applied  for  it ;  don't  know  the 
custom  as  to  notifying  applicants  of  the  arrival  of  their  poli- 
cies ;  witness  sometimes  did  not ;  note  was  received  by  witness 
as  cash,  but  he  intended  to  hold  the  policy  till  note  was  paid; 
thinks  it  was  the  custom  of  the  company  to  give  notice  when 
premiums  were  due ;  never  gave  notice  to  Gober  that  second 
premium  was  due ;  was  not  agent  when  second  premium  fell 
due. 

The  following  note  was  introduced : 

"  $99  15.  By  the  first  day  of  October  next,  I  promise  to 
pay  W.  G.  Johnson,  or  bearer,  ninety-nine  1 5-100  dollars, 
with  interest,  value  received.     August  8th,  1870. 

(Signed)  ^'William  A.  Gobeb.'' 

The  defendant  closed. 

The  plaintiff  then  amended  her  declaration  as  follows : 
"  That  upon  the  acceptance  of  the  application  the  policy  of 
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insurance  was  issued,  containing  conditions  and  stipulations 
different  from  said  receipt  or  temporary  policy  of  insurance ; 
that  the  defendant  failed  and  neglected  to  deliver  said  policy 
of  insurance,  issued  as  aforesaid,  either  to  William  A.  Gober 
or  to  the  plaiutifif;  that  said  defendant  not  only  failed  and 
neglected  to  deliver  said  policy  as  aforesaid,  but  failed  and 
neglected  to  give  notice  either  to  William  A.  Gober  or  to  the 
plaintiff,  of  the  conditions  contained  in  said  policy;  that, 
neither  did  the  defendant  give  any  notice  either  to  William 
A.  Gober  or  to  the  plaintiff,  of  the  time  when  premiums 
would  be  due  and  required  to  be  paid,  it  well  knowing  that  it 
was  the  intention  of  said  William  A.  Gober,  and  of  the  plain- 
tiff, to  pay  said  premiums  whenever  the  same  should  become 
due." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $4,892  00, 
with  interest  from  January  1st,  1872. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

Ist.  Because  of  error  in  overruling  the  demurrer  to  the 
plaintiff's  declaration. 

2d.  Because  the  Court  erred  in  refusing  to  charge  the  fol- 
lowing requests  of  defendant's  counsel :  1.  "That  if  the  jury 
believe  from  the  evidence  that  Gober  knew  Johnson  had  his 
policy  and  failed  to  call  on  Johnson  for  it,  then  Gober's  igno- 
rance of  the  requirements  of  the  policy  to  pay  his  second 
premium  at  the  time  therein  stated,  will  not  prevent  the  for- 
feiture of  the  policy  on  account  of  its  non-payment."  2. 
"  That  the  policy  being  the  property  of  the  insured,  it  was  his 
business  to  inquire  and  look  after  it,  and  if  he  failed  to  do  so 
and  was  thereby  damaged,  it  was  his  own  fault,  and  those 
claiming  under  the  policy  cannot  profit  by  his  negligence." 
3.  "  That  if  the  jury  believe  from  the  evidence  that  the  in- 
sured died  after  the  expiration  of  the  first  year,  without  hav- 
ing paid  the  annual  premium  in  accordance  with  the  contract 
of  the  parties,  then  the  plaintiff  cannot  recover." 

3d.  Because  the  Court  erred  in  charging  as  follows,  to-wit: 
"  If  the  jury  come  to  the  conclusion,  from  the  evidence,  that 
Vol.  u  27. 
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William  A.  Gober,  whilst  in  life,  and  W.  G.  Johnson,  the 
agent  of  defendant,  entered  into  the  contract  sued  upon,  and 
that  Gober,  for  the  use  of  plaintiffs,  paid  the  agent  of  defend- 
ant the  atnount  specified  in  the  contract,  and  the  agent  of  de- 
fendant received  that  amount,  in  a  note  on  Gober,  in  payment 
of  the  first  premium  on  his  conditional  policy  of  insurance, 
and  that  the  agent  accepted  said  note  as  payment,  then  it  is  as 
valid  a  payment  of  that  amount  as  if  the  same  had  been  paid 
in  currency  or  coin.  And  if  they  should  conclude  from  the 
evidence  that  William  A.  Gober  complied  with  his  contract 
by  paying  the  first  premium  on  his  conditional  policy  of  in- 
surance, then  the  defendant  was  bound  to  comply  with  his 
part  of  the  contract.  And  if  the  application  of  plaintiff  for 
a  life  policy  was  accepted  by  said  company  (which  fact  of  ac- 
ceptance they  must  determine  from  the  evidence)  then  the  de- 
fendant was  bound  to  comply  with  his  part  of  the  contract, 
and  the  plaintiffs  were  entitled  to  receive  and  demand  of  de- 
fendant a  life  policy  in  accordance  with  his  application,  for 
$5,000  00,  provided  the  application  of  said  William  A.  Go- 
ber was  accepted  by  said  company.^' 

"  It  was  the  duty  of  the  company,  within  a  reasonable  time, 
io  notify  Gober  of  the  acceptance  of  his  policy  for  life  insu- 
rance; if  the  same  was  accepted,  to  deliver  him  a  life  policy 
on  said  company  for  $5,000  00,  and  if  said  defendant  failed 
to  deliver  such  policy  without  default  of  plaintiff,  and  plain- 
tiff was  damnified  by  such  failure  to  deliver  such  policy,  then 
plaintiff  is  entitled  to  recover." 

''If  defendant  failed  to  notify  plaintiff  of  the  acceptance  of 
said  application  and  to  deliver  said  policy,  which  it  was  the 
duty  of  defendant  to  do,  then  the  plaintiff  is  not  bound  by 
the  stipulations  in  such  policy,  and  if  damnified  by  such  fail- 
ure on  the  part  of  defendant  to  so  notify  said  plaintiff,  then 
the  plaintiff  is  entitled  to  recover  of  the  defendant  the  amount 
of  such  policy  of  insurance." 

4th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  defendant  excepted. 
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M,  W.  Lewis  ;  Reese  &  Reese,  for  plaintiflP  in  error. 

P.  B.  Robinson  ;  James  L.  Brown  ;  William  H. 
Branch,  for  defendant. 

McCay,  Judge. 

1 .  Whatever  would  have  been  the  right  of  the  plaintiff  be- 
low, against  the  defendant,  had  Mr.  Gober  died  during  the 
first  year  after  the  date  of  either  the  application  or  the  policy, 
we  are  clear  that  the  liability  of  the  company  ceased  on  the 
&ilure  to  pay  the  second  premium.  The  application,  signed 
by  the  party  applying,  clearly  sets  forth  tliat  the  payments 
were  to  be  annual,  and  the  insured  had  full  notice  that  if  his 
application  was  accepted  his  insurance  would  begin  from  the 
date  of  the  receipt.  When  the  policy  was  issued  and  trans- 
mitted to  the  agent,  the  company  was  bound  according  to  the 
terms  of  the  policy.  But  only  according  to  its  terms.  One 
of  those  terms  was  that  payment  of  annual  premiums  was  to 
be  promptly  made  as  they  became  due ;  this  was  not  done,  and 
by  the  express  conditions  of  the  policy  the  liability  of  the 
company  ceased.  In  the  very  nature  of  things  this  payment 
is  a  sine  qua  non — a  condition  precedent  to  the  continuance  of 
the  risk.  There  are,  of  late  years,  non-forfeiture  policies 
issued,  (but  even  these  only  continue  the  liability  for  what 
would  be  the  surrender  value  of  the  policy.  The  risk  ceases 
on  the  fixed  amount  nominated  in  the  poticy.  That  a 
company  may,  if  it  pleases,  when  the  premium  is  due,  not 
take  advantage  of  the  forfeiture ;  that  it  may,  for  its  own  con- 
venience, notify  the  policy  holder,  and  remind  him  of  the  day 
of  payment  or  call  upon  lam,  through  its  agents  for  it,  cannot 
change  the  rights  of  the  parties.  Why  should  an  insurance 
contract  be  different  from  other  contracts  in  this  respect?  It 
is  a  common  custom  for  banks  to  notify  debtors  that  their 
notes  will  be  due  on  the  day  of  maturity.  This  is  a  mere  mat- 
ter of  convenience  and  not  a  necessity.  Both  parties  to  a 
contract  are  presumed  to  know  its  terms. 
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2.  Nor  is  there,  as  we  think,  anything  in  the  fact  that  Mr. 
Gober  had  never  actually  got  his  policy.  It  was  in  the  hands 
of  Mr.  Johnson,  the  agent,  for  him.  It  was  his  duty  to  ap- 
ply for  it.  If  the  receipt  is  to  stand  good  until  he  gets  his 
policy,  he  might  refuse  to  take  the  policy,  or  go  away,  so  that 
it  could  not  be  delivered.  Obviously  the  business  of  life  in- 
surance would  be  impracticable  on  such  terms.  Mr.  Gober 
knew  that  the  policy  was  or  was  not  to  be  issued  in  a  short 
time.  When  that  time  passed,  he  was  either  insured  or  not 
insured.  It  was  his  duty  to  inquire.  If  he  saw  fit  to  lie 
fitill  and  consider  himself  insured  because  no  application  was 
made  to  him  for  the  receipt,  he  had  a  right  to  do  so;  but  only 
on  the  terms  of  the  policy.  By  those  terms,  he  was  to  pay 
promptly  his  annual  premiums.  He  knew  the  receipt  was 
only  temporary,  and  that  if  his  application  was  accepted,  it 
would  be  by  the  issuing  of  a  policy  for  a  permanent  contract 
If  he  saw  fit  to  let  that  lie  in  the  hands  of  the  agent,  he  must 
take  the  consequences  of  any  want  of  knowledge  he  may  thus 
have  of  its  terms.  He  cannot,  by  this  action  of  his,  add  to 
or  detract  from  the  terms  of  the  policy.  The  very  terms  of 
the  receipt  are  that  the  first  annual  premium  only  is  acknowl- 
edged, and  the  application  clearly  notifies  him  of  the  same. 
This,  too,  is  the  common  sense  and  common  justice  of  the 
transaction.  The  funds  of  a  life  insurance  company  are  the 
property  of  its  patrons.  The  company  is  but  a  trustee  for 
the  persons — generally  widows  and  orphans — who  are  to  be 
the  recipients  of  the  money  the  company  has;  and,  while  the 
plaintiffs  here  have  our  sympathies,  we  must  remember  that 
the  fund  they  are  seeking  is  the  property  of  other  widows  and 
orphans,  and  that  it  is  the  duty  of  Courts  to  see  to  it  that 
justice  be  done  to  both  parties. 

Judgment  reversed. 
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John  P.  Branch,  plaintiff  in  error,  vs.  The  Mechanics' 

Bank,  defendant  in  error.  Jjoo^i 
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Where  a  declaration  was  filed  and  process  attached  against  a  corporation,       /"]r 

and  a  regular  return  made  by  the  sheriff  that  the  defendant  was  not  to      1127    |g^ 
be  found,  and  that  the  president  of  the  corporation  was  dead,  the  " 

plaintiff  is  not  entitled  afler  the  lapse  of  five  terms  of  the  Court  with- 
out having  taken  any  further  action,  or  showing  sufficient  legal  reason 
for  the  delay,  to  amend  the  process  so  as  to  make  it  returnable  to  the 
then  ensuing  term,  and  to  perfect  service  by  publication  under  section 
8870  of  the  new  Code. 

Process.  Service.  Amendment.  Before  Judge  GiBSONt 
Richmond  Superior  Court.     October  Term,  1872. 

On  December  29th,  1869,  Branch  commenced  suit  against 
the  Mechanics'  Bank  for  $50,000  00,  besides  interest,  on  its 
bills.  On  the  same  day  process  was  attached  in  the  usual 
form.  On  May  28th,  1870,  the  sheriff  of  Eichmond  county 
made  the  following  return :  "The  defendant,  the  Mechanics' 
Bank,  not  to  be  found,  Thomas  S.  Metcalf,  the  late  president, 
dead."  At  the  October  term,  1872,  of  said  Court,  when  the 
docket  was  taken  up  on  which  said  suit  was  entered,  plain- 
tiff's attorney  filed  his  affidavit  to  the  effect,  "that  before  the 
service  of  said  declaration  and  process  on  the  said  defendant, 
the  president  of  said  Mechanics'  Bank,  the  proper  officer  on 
whom  process  should  be  served,  died,  and  that  said  defend- 
ant had  not  then,  nor  has  had  at  any  time  since,  a  public  place 
of  doing  business,  and  has  no  individual  in  office  upon  whom 
service  of  process  may  be  perfected,  within  the  knowledge  of 
this  affiant."  Upon  this  affidavit  he  predicateil  a  motion  that 
the  Court  order  service  by  publication,  as  provided  by  section 
3370  of  the  Code,  the  citation  to  require  the  defendant  to  be 
and  appear  at  the  next  term  of  the  Court. 

The  Court  overruled  the  motion  and  refused  the  order. 
To  this  ruling  the  plaintiff  excepted. 

The  presiding  Judge,  in  addition  to  the  usual  certificate, 
certified  that  there  was  no  one  that  he  knew  of  upon  whom 
to  serve  a  copy  of  the  bill  of  exceptions. 
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Henry  "W.  Milliard,  for  plaintiff  in  error. 

Ist.  A  suit  is  commenced  in  the  Superior  Courts  of*Geoi> 
gia  by  filing  the  declaration  in  the  clerk's  office. 

2d.  A  suit  commenced  in  the  Superior  Courts  of  Georgia 
continues  until  disposed  of  by  trial  or  some  order  of  Court, 
made  in  proper  form,  dismissing  it. 

3d.  It  is  within  the  power  of  the  Court,  and  its  duty,  to 
make  all  ordei*s  which  tend  to  the  advancement  of  suits  com- 
menced within  its  jurisdiction,  that  the  ends  of  justice  may 
be  attained :  Code,  edition  of  1873,  sections  3332,  3333,  3370, 
8250;  22  Georgia  Reports,  259;  37  Ibid.,  32,  397;  3  Ibid., 
23;  27  Ibid.,  263;  35  Ibid.,  269. 

W.  H.  Hull,  representing,  not  the  corporation  sued,  but 
parties  ultimately  interested,  as  amicus  curice,  submitted  the 
following  brief: 

By  the  common  law,  on  return  of  non  eat  inventtis  to  a  writ, 
an  alias  and  then  a  pluries  might  issue  as  often  as  was  neces- 
sary ;  provided,  that  each  new  writ  should  bear  test  on  the 
day  the  former  was  returnable — that  is,  it  must  issue  during 
the  term,  which  was  considered  one  day :  Touchins'  case,  2 
Salkeld,  699,  side-page;  Willett  vs.  Archer,  1  M.  &  R.,  317, 
(17  E.  C.  Law  Rep.,  673 ;)  1  Tidd^s  Practice,  147,  152,  side- 
page.  The  uniformity  of  process  Act  (2  Will.,  4,  1832,)  al- 
lowed new  writs  aft^r  the  expiration  of  the  former,  but  not  to 
avoid  the  statute  of  limitations :  See  the  Act  and  cases  cited 
in  Harrison's  Digest,  vol.  3,  p.  5475,  5480.  No  statute  of 
Georgia  has  changed  the  common  law  on  this  point.  It  will 
hardly  be  contended  that  this  motion  could  have  been  granted 
under  the  Act  of  1799 :  Munford  vs.  Bank  of  St.  Mary's,  6 
Ga.,  44.  But  the  case  of  White  vs.  Hart,  in  35  Ga.,  269,  is 
relied  on  to  show  a  change  in  the  law.  That  case  differs  from 
this,  in  two  important  particulars :  Firet  That  had  a  stand- 
ing in  Court,  by  service  perfected  on  one  of  two  joint  and 
several  contractors ;  and  it  was  consistent  with  long  usage  and 
with  former  decisions  of  this  Court,  to  allow  time  to  perfect 
service  on  the  other.     By  service  on  one,  the  Court  had  ac- 
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quired  jurisdiction :  Lamar  vs.  Cottle  et  cd,,  27  Ga.,  265.  In- 
deed, there  is  little  doubt  that  if  Hart  had  not  been  sued 
originally,  he  might  have  been  made  a  party  by  amendment : 
Beasley  vs.  Allen  &  Stanford,  23  Ga.,  602.  In  the  case  at 
bar  no  one  had  been  served,  and  the  Court  had  not  jurisdic- 
tion :  Ballard  vs.  Bancroft,  31  Gra.,  603.  Second.  In  White 
t».  Hart,  the  motion  was  made  withovi  delay.  Suit  was 
brought  to  March  term,  1866,  and  the  motion  was  made  Sep- 
tember term,  1866,  with  proof  that  the  residence  of  Hart  was 
not  known  to  plaintiff  or  his  attorney  until  after  March  term. 
In  the  case  at  bar  suit  was  brought  to  June  term,  1870.  The 
sheriff ^s  return  was  May  28th,  1870;  and  this  motion  was 
made,  without  any  excuse  for  delay,  at  October  term,  1872 — 
five  terms  having  lapsed  without  action.  Any  motion  for  new 
service  should,  therefore,  have  been  denied  on  its  merits: 
Lloyd  &  Wells  vs.  Welch,  35  Ga.,  104.  But  this  motion 
oould  not  be  granted  by  the  very  words  of  the  statute  under 
which  it  is  made :  Section  3370  of  New  Code.  The  mode  of 
service  allowed  in  that  section  may  be  used  in  a  new  suit,  but 
not  in  this  suit;  because  the  publication  under  it  must  be 
made  "three  weeks  prior  to  the  Court  to  which  the  oomplaint 
(not  the  process,)  is  returnable;"  which,  in  this  case,  was  June 
term,  1870. 

Trippe,  Judge. 

Five  terms  of  the  Court  had  passed  after  the  filing  of  the  dec- 
laration and  the  return  made  by  the  sheriff  of  non  est  inventus 
and  of  the  death  of  the  president  of  the  corporation.  In  the 
meantime  no  step  whatever  had  been  taken  by  the  plaintiff. 
At  the  sixth  term  the  motion  was  made  to  perfect  service  un- 
der section  3370  of  the  new  Code.  This,  of  course,  involved 
the  necessity  of  amending  the  process,  or  rather  the  issuing 
of  a  citation  by  the  clerk,  as  required  by  that  section.  No 
legal  reason  was  shown  for  such  long  delay.  In  fact  none 
whatever  has  been  given.  It  was  stated  in  the  argument  that 
the  case  had  been  continued  from  term  to  term.  We  under- 
stand this  to  mean  that  by  operation  of  law  the  case  stood 
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continued  from  the  fact  that  no  entry  was  made  on  the  docket 
or  minutes.  The  record  shows  none.  Indeed,  where  there 
are  no  parties,  it  cannot  properly  be  said  there  was  a  case 
having  such  a  standing  in  Court  as  to  be  the  subject  matter 
of  a  continuance.  There  is  really  nothing  to  continue — ^no 
party  in  Court  to  be  heard  on  a  motion  for  that  purpose.  By 
the  term  continuance,  it  is  intended  to  refer  in  the  foregoing 
use  of  that  word  to  those  continuances  of  cases  when  they  are 
called  for  trial,  on  special  cause  shown,  and  not  to  the  tech- 
nical continuance  of  an  action  in  Court,  by  means  of  an  alias 
and  pluries  writ,  under  the  English  practice. 

It  was  claimed  in  the  argument  by  plaintiff  in  error,  that 
when  the  declaration  was  filed  in  the  office  of  the  clerk,  it  was 
a  commencement  of  the  suit.  This  is  conceded :  Code,  section 
8333.  But  we  understand  by  this  that  when  the  suit  is  perfect- 
ed by  service  on  the  defendant  then  its  commencement  shall 
date  from  the  filing  of  the  declaration,  which  is  ascertain- 
ed from  the  indorsement  by  the  clerk.  Without  service  it 
amounts  to  nothing.  It  would  scarcely  be  contended  that  a 
plaintiff,  whose  right  of  action  lacks  but  a  few  days  of  being 
barred  by  the  statute  of  limitation,  could,  by  simply  filing  his 
petition  in  the  clerk's  office,  with  the  clerk's  entry  thereon, 
and  then  dismissing  it  without  service,  gain  six  months  longer 
time  to  recommence  an  action  for  the  same  cause. 

Upon  an  examination  of  the  different  cases  which  have 
been  before  this  Court,  and  the  decisions  which  were  referred 
to  by  counsel  for  plaintiff  in  error  as  being  favorable  to  the 
judgment  he  now  invokes,  it  will  be  seen  that  in  each  of  them 
there  had  been  service  on  the  defendant,  or  one  of  them,  when 
there  were  two.  In  the  case  of  White  vs.  Hart  et  al,  35  Greor- 
gia,  269,  which  was  chiefly  relied  on,  both  defendants  had 
been  served  when  the  motion  in  the  Court  below  was  made. 
The  motion  was  also  made  at  the  second  term,  and  a  good 
reason  shown  why  the  necessity  for  the  amendments  asked  for 
had  occurred.  The  plaintiff  had  shown  diligence,  and  had, 
even  without  an  order,  as  soon  as  he  had  learned  the  residence 
of  one  of  the  defendants,  caused  him  to  be  served.     It  is  true 
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Jadge  Lumpkin  used  the  Btrong  expression  in  pronouncing  in 
that  case,  in  reference  to  amendments  and  perfecting  service, 
that  ^^  relaxation  and  not  stringency  is  the  rule  now/'  But 
this  was  not  intended  to  be  taken  in  the  broad  sense  sought  to 
be  given  to  it;  for  he  further  says,  in  immediate  connectioa 
therewith,  "  so  that  now,  if  there  be  a  legal  cause  of  action 
set  out  in  the  declaration,  and  the  defendant  has  had  notice  of 
the  pendency  of  the  suit,  all  other  objections  are  to  be  disre- 
garded, by  so  amending  the  proceedings  as  shall  subserve  the 
ends  of  justice:"  New  Code,  3345.  In  Ballard  vs.  Ban' 
orofty  31  Georgia,  503,  it  was  said,  "the  delivery  of  a  copy 
of  the  process,  with  a  copy  of  the  petition  to  the  defend- 
ant, is  e^^ential  to  perfect  service,  and  to  give  the  Court  ju- 
risdiction of  the  case,"  and  this  was  made  one  of  the  head 
notes  in  that  case.  It  is  true,  the  motion  was  to  dismiss 
ihe  case,  because  the  defendant  had  not  been  served  with  a 
copy  of  the  process;  and  the  dismissal  was  ordered  by  this 
Court.  The  decision  is  referred  to,  for  the  purpose  of  showing 
how  far  Courts  have  gone  in  holding  that  service  is  one  of 
the  essentials  to  give  jurisdiction. 

The  observations  made  by  Harris,  Judge,  in  delivering  the 
opinion  in  the  case  of  Loyd  &  Wells  vs.  Welch,  35  Georgia^ 
104,  and  which  seems  to  have  had  the  sanction  of  the  whole 
Court,  are  very  significant,  and  bear  strongly  on  the  point  un- 
der consideration.  The  suit  was  returnable  to  November 
term,  1865,  and  no  service  was  made  until  May,  1866.  At 
the  judgment  term,  a  motion  was  made  to  dismiss  for  that 
cause.  The  motion  was  refused  and  plaintiff  allowed  to  amend 
the  process  so  as  to  make  it  correspond  with  the  sheriff's  re- 
turn. Judgment  was  rendered  for  plaintiff.  The  defendant 
entered  an  appeal,  and,  also,  sued  out  a  writ  of  error  to  this 
Court.  A  motion  was  made  to  dismiss  the  writ  of  error  oa 
the  ground  of  the  pendency  of  the  appeal.  In  sustaining  the 
motion  to  dismiss,  it  was  said:  "We  are  precluded  from  con- 
sidering whether  the  Court  exercised  a  sound  discretion  or 
not  in  allowing,  the  process  of  the  Court,  which  issued  un- 
questionably correctly,  in  which  there  was  no  error  and  was 
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according  to  the  truth  of  the  case,  to  be  amended  so  as  to 
make  the  date  of  its  issue  conform  to  the  service  of  the  sheriff 
in  May,  1866 — months  after  the  period  had  expired,  when, 
according  to  law,  the  writ  should  have  been  returned  to  office. 
We  regret  this,  as  it  would  have  furnished  a  proper  case  in 
which  to  have  given  an  expression  of  opinion  as  to  whether 
there  are  not  rational  and  legal  limits  as  to  amendments,  under 
our  statutes;  what  amendments  are  matters  of  course,  and 
what  are  not.''  This  was  by  the  same  Court,  and  at  the  same 
term,  when  White  vs.  Hart  et  aL,  was  decided. 

We  are  fully  aware  of  the  great  liberality  allowed  by  law, 
and  as  shown  by  many  of  the  decisions,  as  to  amendments 
both  of  declarations  and  process,  and,  also,  as  to  perfecting 
service ;  but  we  do  not  think  that  any  statute  or  decision  has 
gone  so  far  as  to  i)ermit  a  plaintiff  (o  file  his  petition,  and 
after  a  return  of  no  service  by  the  sheriff,  to  await  the  expi- 
ration of  five  terms  without  any  action  whatever,  and  then, 
without  any  legal^  cause  shown  for  the  kuihes  or  delay,  ask  to 
be  permitted  to  do  that  which  could  as  well  have  been  done, 
and  should  have  been  done  more  than  two  years  previously. 
It  would  be  practically  an  avoidance  of  the  statute  of  limi- 
tations, and  would  be  in  utter  variance  with  and  a  total  de- 
parture from  all  law  and  rules  which  exact  diligence  and 
condemn  l^iohes  and  neglect. 

Judgment  affirmed. 


Joseph  A.  Ansley  et  al.,  plaintiffs  in  error,  vs.  William  A. 
Wilson,  trustee,  defendant  in  error. 

1.  In  order  to  pass  the  title  to  land  by  a  sale  by  the  city  marshal  of 
Ameiicus,  under  Kfi.fa,  for  city  taxes,  it  is  necessary  that  all  the  re* 
qniremeots  of  the  city  charter  should  be  fully  met,  and  if  there  be  a 
failure  to  advertise  the  sale  for  thirty  days,  as  required  by  the  charter, 
the  sale  is  yoid. 

2.  A  levy  upon  land  in  this  State  is  made  by  an  entry  by  the  levying 
officer  upon  the  Ji,  fa.^  and  an  entry  by  a  city  marshal  on  a  city  tax 
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fi>fa,j  **  Levied  this  fi.  fa.  on  a  house  and  lot  of  the  defendant,  situ- 
ated in  the  eastern  part  of  the  city  of  AmericuS)  to  satisfy  the  within,' ' 
is  not  a  sufficiently  definite  entry  to  give  the  marshal  authority  to  sell 
a  lot  which  the  defendant  happens  to  own  in  that  part  of  the  city  ;  nor 
can  such  an  entry  by  a  city  marshal  be  amended  after  the  sale  by  ad- 
ding a  description  sufficient  to  identify  the  property  intended  to  be 
seized. 

Municipal  corporations.  Tax.  Levy.  Description.  Ad- 
vertisement. Before  Judge  Clark.  Sumter  County.  At 
Chambers.     May  10th,  1873. 

WiUiam  A.  "Wilson,  as  trustee  for  his  wife  and  seven  minor 
children,  filed  his  bill  against  Joseph  A.  Ansley,  N.  A. 
Smith  and  J.  C.  Hogue,  marshal  of  the  city  of  Americus, 
making,  in  brief,  the  following  case  : 

Complainant  is  the  owner  of  twenty  acres  of  land  in  the 
city  of  Americus,  whereon  there  are  two  dwelling  houses 
and  other  valuable  improvements.  Said  property  is  worth 
at  least  $5,000  00,  and  constitutes  almost  the  entire  estate 
of  his  cestui  que  trusts.  On  February  26th,  1873,  all  of 
said  property  was  levied  on  under  a  tax  execution  for  the  sum 
of  $30  00,  in  favor  of  the  city  of  Americus,  against  complain- 
ant, as  agent  for  his  wife,  and  the  following  entry  made  on 
saidji. /a.' 

"  I  have  this  day  levied  on  one  house  and  lot  of  the  de- 
fendant, situated  in  the  eastern  i>ortion  of  the  city  of  Ameri- 
cus, to  satisfy  the  within^. /a.     February  26th,  1873. 

(Signed)  ^        *^  J.  C.  Hogue.^^ 

This  levy  was  advertised  for  the  first  time  in  a  nejyspaper 
known  as  the  Sumter  Republican,  on  March  4th,  1873.  The 
property  was  sold  on  the  first  of  April,  1873,  not  having  been 
advertised  thirty  days,  at  public  outcry,  to  the  defendants, 
Ansley  and  Smith,  for  $96  00.  Complainant  has  tendered  to 
the  defendant,  Hogue,  the  amount  due  on  said  execution,  and 
to  the  defendants,  Ansley  and  Smith,  the  amount  of  their  bid, 
with  ten  per  cent,  added,  but  they  decline  to  receive  the  same. 
Complainant  here  makes  the  same  tender ;  waives  discovery 
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and  prays  as  follows :  That  the  writ  of  injunction  may  issue^ 
enjoining  said  Hogue,  city  marshal,  as  aforesaid,  from  execu- 
ting any  deed  or  conveyance  to  said  property  to  the  defend- 
ants Ansley  and  Smith,  and  from  attempting  to  place  said 
defendants  in  possession  of  the  same,  and  from  interfering  with 
complainant's  use  and  enjoyment  thereof;  that  said  pretended 
sale  be  set  aside  and  complainant  be  allowed  to  satisfy  said 
tax  execution  by  the  payment  of  the  amount  due  thereon ; 
that  the  writ  of  subpoena  may  issue. 

The  answers  of  the  defendants  and  the  affidavits  read  on 
the  hearing  of  the  motion  for  injunction  did  not  affect  the  al- 
legations of  the  bill  in  reference  to  the  points  decided,  except 
so  far  as  they  showed  that  complainant  had  actual  notice  from 
the  marshal  of  said  levy  and  intended  sale. 

The  Chancellor  ordered  the  injunction  to  issue  in  the  penal 
sum  of  $4,000  00,  upon  the  complainant's  depositing  in  the 
clerk's  office  the  amount  due  for  city  taxes,  with  costs  of  levy 
and  sale,  within  ten  days  from  the  date  of  such  judgment. 
To  which  decision  the  defendants  excepted. 

C.  T.  GooDB ;  B.  H.  Hill  <fe  Son,  for  plaintiflfe  in  error. 

1st.  The  fiict  of  the  absence  of  two  days'  advertisement  did 
not  affect  the  sale,  as  the  city  laws  were  substantially  complied 
with :  Code,  sec.  4 ;  25  Ga.  R.,  103.  Marshal's  sales  are  gov- 
erned by  the  same  laws  that  govern  other  judicial  sales :  Code, 
sec.  2586.  The  old  distinction  was  based  upon  the  rules  gov- 
erning fi.  fds.  issued  by  Courts  of  limited  jurisdiction :  11 
Ga.  R.,  428.  This  property  was  bound  for  taxes :  8  Ga.  R., 
480 ;  4  Abbott's  Nat.  Dig.,  259.  Under  section  893  of  the 
Code,  the  rights  of  the  purchaser  are  clear.  He  had  nothing 
to  do  with  the  parceling  of  the  property  levied  on  :  40  Ga. 
R.,  39. 

2d.  The  case  in  42  Georgia  Reports,  629,  does  not  affect 
this  litigation. 

3d.  The  right  of  redemption  did  not  exist :  40  Ga.  R.,  50 ; 
sec.  31  of  Act  of  incorporation  of  the  city  of  Americus;  Or^ 
dinances,  p.  11,  33;  40  Ga.  R.,  39;  Code,  sec.  2577. 
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4th.  iDJunction  will  not  lie  to  restrain  trespasser:  11  6a. 
R.,  294;  8  Ibid.,  118;  5  Ibid.,  676. 

Hawkins,  Guerry  &  Holijs,  for  defendant. 

Ist.  Right  of  redemption  exists :  Code,  sec.  892  to  sec. 
895. 

2d.  Marshal  has  no  authority  to  put  purchaser  in  posses- 
sion :  40  Ga.  R.,  49. 

3d.  The  sale  was  in  violation  of  law  and  of  the  city  char- 
ter:  29  Ga.  R.,  56 ;  11  Ibid.,  423;  3  U.  S.  Dig.,  p.  376,  sees. 
426,  427  ;  4  Peters,  349. 

4th.  The  levy  was  grossly  excessive,  and  the  sale  therefore 
void :  25  Ga.  R.,  103;  3  U.  S.  Dig ,  p.  377,  sec.  464. 

5th.  The  description  in  the  levy  is  too  uncertain :  42  Ga. 
R.,  629. 

6th.  Injunction  is  the  proper  remedy :  Code,  sec.  3153;  40 
Ga,  R.,  293;  11  Ibid.,  246;  22  Ibid.,  165;  High  on  Inj.,  sec. 
370. 

McCay,  Judge. 

1.  Admitting  (which  we  do  not  decide)  that  a  good  case  is 
not  made  in  this  bill  for  an  injunction  against  the  trespass,  be- 
cause there  may  be  a  legal  remedy,  still,  we  think  the  complain- 
ant has  a  right,  if  the  charges  in  his  bill  be  true,  to  an  injunc- 
tion against  the  making  of  a  deed  by  the  marshal.  A  Court 
of  equity  has  original,  and  formerly  had  exclusive,  jurisdic- 
tion for  such  a  purpose  as  that.  It  will  prevent  the  parties 
doing  what  will  complicate  the  title,  and  add  a  new  or  denser 
cloud  to  the  blur  which  this  sale  casts  upon  the  complainant^s 
title.  Besides,  this  bill  shows  that  this  is  a  trust  estate,  and  a 
Court  of  chancery  will  not  be  backward  to  interfere  to  pro- 
tect the  beneficiaries,  if  they  are  about  to  be  injured.  True,  if 
the  trustee  has  acted  so  as  to  pass  the  title,  the  Court  will  fol- 
low the  law,  but  it  would  be  a  very  rare  case  where  a  Court 
of  chancery  would  decline  to  protect  a  trust  estate,  and  send 
the  trustee  to  his  l^al  redress.  The  rule  that  a  complainant 
must  come  into  equity  with  clean  hands  does  not  go  so  fiur  as 
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to  prohibit  a  Court  of  equity  from  giving  its  aid  to  a  bad  or  a 
faithless  man.  The  dirt  upon  his  hands  must  be  his  bad  con- 
duct in  the  transaction  complained  of.  All  complainants  in 
equity  are  human  beings,  full  of  faults  and  sin,  and  I  doubt  if 
there  is  one  case  in  ten  in  which  the  complainant  is  not  some- 
what to  blame.  If  the  complainant  does  equity  himself,  or  of- 
fers to  do  it,  (except  in  those  cases  where  the  rule  in  pari  delicto, 
etc.,  comes  in,)  his  hands  are  as  clean  as  the  Court  can  require. 
"  He  who  asks  equity  must  do  equity,^'  is  the  maxim  on 
which  the  expression  as  to  "clean  hands"  is  based.  The 
right  to  seize  and  sell  a  man's  property  for  his  failure  to  per- 
form a  corporate  duty,  is  the  exercise  of  a  high  function  that 
can  only  be  justified  by  express  law,  and  that  law  must  be 
strictly  construed:  20  Georgia,  639;  25  Ibid.,  103;  31  Ibid., 
700;  11  Ibid.y  423.  So  far,  indeed,  does  this  rule  go,  that 
the  text  books  lay  it  down  that  a  power  to  a  corporation  to 
levy  and  collect  a  tax  does  not  include  a  power  to  seize  and 
sell,  and  that  the  corporation  can  only  collect  by  suit :  Dillon 
on  Corporations,  section  656,  and  the  cases  cited.  This  Court 
in  40  Georgia,  held  that  a  marshal  could  not  put  the  pur- 
chaser in  possession,  unless  expressly  authorized. 

We  see  nothing  in  the  sections  of  the  Code  alluded  to,  to- 
wit :  sections  890  to  901,  Code  of  1873,  to  justify  us  in  saying 
that  they  apply  to  marshal's  sales.  Were  they  negative  Acta, 
that  is,  Acts  putting  new  restrictions  on  tax  sales,  we  should 
incline  to  apply  them  to  corporation  tax  sales  where  the  char- 
ter was  silent ;  but  as  they  are  claimed  to  extend  and  enlarge 
the  effect  of  tax  sales  we  think  it  would  be  a  violation  of  all 
rules  of  construction  to  give  these  sections  that  meaning.  The 
defendants  then  must  stand  on  the  charter.  The  title  passes 
only  when  the  charter  is  complied  with.  Ist.  There  must  be 
an  execution  regularly  issued  under  the  charter.  2d.  There 
must  be  a  seizure  of  the  property,  and  these  are  necessary  to 
get  authority  to  sell ;  and,  still  further,  the  other  requirements 
of  the  charter  must  be  complied  with.  Without  tliese  the 
sale  is,  in  our  judgment,  void,  according  to  the  universal  tenor 
of  the  decisions.    See  the  rule  stated  and  the  authorities  in 
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Dillon  on  Municipal  Corporations,  section  658,  and  this,  pre- 
viously to  the  Code,  was  the  ruling  of  this  Court  as  to  all 
sales xfor  taxes:  25  Georgia,  163;  Brooks  vs.  JRooney,  11 
Georgia,  425.  Under  this  rule  the  bill,  answer  and  exhibits 
show  what?  Ist.  TImt  the  marshal  levied  on  "a  lot  in  the 
eastern  part  of  Americus,  as  the  property  of  the  defendant.^' 
We  think  the  levy  wholly  insufficient.  It  does  not  pretend  to 
describe  the  property,  except  that  it  is  in  the  eastern  portion 
of  the  city.  The  charter  makes  the  city  four  square  miles  in 
area.  How  is  any  one  to  know  what  property  is  levied  on  ? 
The  defendant  in  the  fi.  fa,,  as  appears  in  the  answer  of  the 
marshal  himself,  has  two  lots  in  that  portion  of  the  city.  In- 
deed, it  is  a  necessity  of  the  defendant's  case  to  show  there 
were  two  lots,  since  it  is  obvious  that  if  all  the  complainant's 
property  was  intended  to  be  levied  on,  the  marshal  violated 
the  law  in  the  sale  by  not  putting  it  up  in  parcels.  Had  the 
whole  twenty  acres  been  included  in  the  levy,  it  is  not  pre- 
tended that  the  small  house  and  the  land  in  its  immediate  vi- 
cinity would  not  have  paid  the  tax.  The  levy  does  not  give 
any  description  of  the  property,  except  that  it  is  levied  on  as 
the  property  of  the  defendant.  There  is  even  no  reference 
in  the  levy  to  any  outside  means  of  knowing  what  property 
was  intended  to  be  levied  on.  The  levy  is  part  of  the  au- 
thority to  sell.  Until  there  is  a  levy  there  is  no  saie,  even 
by  a  sheriff,  under  judicial  p'ocess.  In  this  State  land  is  not, 
in  fact,  taken  possession  of  by  the  levying  officer.  The  levy 
consist  in  the  entry  on  the  fi,  fa.  We  doubt  even  if  a  levy 
on  land  could  be  amended,  if  essentially  defective.  If  there 
were  a  sufficient  entry  to  show  that  it  was  the  intent  of  the 
officer  to  devote  a  particular,  defined  portion  of  land  to  sale, 
perhaps  matters  of  form,  as  the  date,  etc.,  might  be  added  by 
amendment.  But  an  entry  of  this  sort  is  more  than  a  return, 
stating  what  the  officer  has  done.  It  is  the  thing  itself.  The 
entry  is  the  seizure.  It  takes  the  place  of  the  manucaption  of 
personal  property.  Could  the  failure  to  seize  personal  prop- 
erty be  remedied  by  an  amendment  ? 

2.  We  do  not  think  we  are  called  upon  in  this  case  to  con- 


Digitized  by  LjOOQ IC 


424         SUPREME  COURT  OF  GEORGIA. 

Ansley  et  cU.  vs,  Wilson. 

Btrue  sections  893  and  895  of  Irwin's  Code,  except  to  say  that 
they  do  not  apply  to  sales  by  the  marshal  of  a  town  or  city. 
They  do  not  so  apply  in  terras,  and  to  make  them  apply 
would  be  to  suppose  it  was  the  intent  of  the  L^islature  to 
alter  a  fundamental  rule  of  law  applicable  to  corporations  as 
to  their  powers,  and  that,  too,  in  a  law  which,  upon  its  face, 
covers  only  sales  by  a  sheriff  or  constable.  Previously  to  the 
Code,  the  tax  collector  might  himself  sell,  but  under  the 
Code,  the  sale  is  to  be  by  the  sheriff — ^a  regular  bonded  officer, 
whose  bond  may  be  sued  for  any  failure  in  his  duty  by  a  pri- 
vate person.  The  tax  collector's  bond  was  not  of  that  char- 
acter, neither  is  the  marshal's;  at  least,  there  is  no  law  to 
authorize  it  in  terms,  and  we  doubt  if  a  citizen  could  sue  on 
it.  But,  however  this  may  be,  the  rule  is,  so  far  as  we  know, 
universal  that  a  corporation  has  only  such  rights  as  the  law 
gives  it,  and  its  charter  must  be  followed  to  justify  any  acta 
done  by  its  officers.  Under  this  levy,  even  if  the  levy  be 
good — sufficiently  certain — ^the  failure  to  advertise  the  thirty 
days  required  by  the  charter  would  be  fatal.  It  is  plain  from 
the  statements  in  the  bill,  which  are  not  denied  in  the  answers, 
that  the  failure  to  advertise  the  full  thirty  days  is  the  cause  of 
the  whole  trouble.  The  complainant  had  a  right  to  look  no 
further  when  he  found  that  the  paper  where  the  advertise- 
ment must  be  published  did  not  contain  it  at  all,  until  there 
was  less  than  thirty  days  till  the  first  Tuesday  of  the  next 
month.  If  sold  at  all,  it  mxist  be  then  or  later.  And  when 
he  found  it  was  not  in  the  paper  of  the  day,  thirty  days  be- 
fore the  sale,  he  had  a  right  to  suppose  it  would  not  be  sold. 
The  charter  must  be  pursued.  The  city  and  its  officers  have 
not  the  l^al  right  to  divest  a  citizen  of  his  property  by  seiz- 
ure and  sale,  unless  they  conform  to  the  law,  and  a  purchaser 
buys  with  the  burden .  on  him  to  show  that  this  was  done. 
The  title  does  not  pass  until  the  law  has  been  complied  with. 
The  authority  to  the  marshal  to  make  the  deed  does  not  exist, 
except  on  the  terms  prescribed.  Even  if  it  be  admitted  that, 
under  our  Code,  a  sale  for  taxes,  under  State  process,  and 
when  the  sale  is  by  the  sheriff,  stands  upon  the  same  footing 
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in  all  respects  as  a  judicial  sale,  and  that  a  failure  of  the  offi- 
cer to  comply  with  the  prescribed  forms  will  not  vitiate  the 
sale  in  the  hands  of  an  innocent  purchaser,  we  do  not  agree 
that  this  change  which  the  Code  makes  (if  it  does  make  it) 
applies  to  sales  by  the  marshal  of  a  corporation  for  taxes  due. 
Such  sales  stand  on  their  old  footing.  They  must  conform  to 
the  charter,  and  no  title  passes,  if  there  be  a  failure  to  comply, 
even  as  to  the  mode  of  sale ;  and  purchasers  miLst  take  notice. 
It  is  a  question  of  validity  and  not  of  irr^ularity.  It  is  not 
necessary  to  decide  whether  in  the  case  of  a  good  sale  under 
the  charter,  the  original  owner  has,  or  has  not,  the  power  to 
redeem  in  one  year.  Were  it  necessary,  we  are  strongly  in- 
clined to  hold  that  the  right  to  redeem  would  exist.  There  is 
a  wide  difference  between  the  question  whether  those  portions 
of  the  Code  relating  to  tax  sales,  sections  890  to  903,  which 
enlarge  and  give  additional  effect  to  such  sales,  £q)ply  to  sales 
under  a  corporation  charter,  and  whether  the  provisions  of  sec- 
tions 898,  (Code  of  1873,)  which  restrains  and  limits  the  effect 
of  such  sales,  applies  also  to  corporation  sales.  What  the 
State  grants  to  its  own  process,  it  may  well  not  intend  to 
grant,  also,  to  a  corporation  process ;  but  what  it  denies  to  its 
own  process,  it  would  seem  would  be  also  denied  to  corpora- 
tion process.  Such,  at  least,  would  be  the  presumption  un- 
less the  charter  was  very  distinct  to  the  contrary.  We  do 
not,  however,  decide  this  question  positively,  as  it  seems  to  bo 
unnecessary  to  the  question  before  us,  to-wit :  whether  the  in- 
junction should  or  not  be  sustained. 
Judgment  affirmed. 


William  H.  Goodrich  et  al.,  plaintiffi  in  error,  vs.  George. 
W.  Williams,  defendant  in  error. 

1.  When  a  protniasory  note  is  made  in  South  Carolina,  payable  on  iia 

face  at  Charleston,  to  a  citizen  of  Soath  Carolina,  it  is  a  South  Caro- 

lina  contract,  notwithstanding  the  maker  lives  in  Georgia,  and  not^ 

wi^tanding,  at  the  time  of  Uie  making  of  the  note,  the  maker  also 

Vol.  l.  28. 
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executes  a  mortgage  to  secure  it  on  goods  situated  in  Georgia,  the  res- 
idence of  the  mortgagor. 

2.  A  mortgage  is  not  illegally  foreclosed  because  the  affidavit  of  the 
mortgagee  for  foreclosure  is  made  before  a  Notary  Public  who  is  also 
an  employee  in  the  office  of  the  attorney  at  law,  employed  by  the  mort- 
gagee to  foreclose  the  same. 

8.  A  mortgage  upon  a  stock  of  goods  then  on  hand,  and  upon  the  addi- 
tional purchases  as  they  should  be  made,  is  a  good  lien  under  our  law 
to  the  amount  of  the  goods  on  hand  at  the  time,  and  is  good  upon 
future  purchases,  to  that  extent,  even  if  those  purchases  be  unpaid 
for,  except  as  against  any  legal  liens  or  title  that  may  be  against  the 
goods  in  the  hands  of  a  third  person. 

4.  There  is  no  error  in  the  judgment  in  its  finding  upon  the  facts. 

Mortgage.  Contracts.  New  trial.  Before  William  H. 
Hull,  Esq.,  Judge  pro  hoc  vice.  Richmond  Superior  Court. 
October  Term,  1872. 

The  issues  involved  in  this  litigation  arose  upon  a  rule 
against  the  sheriflF  of  Richmond  county,  at  the  instance  of 
Williams,  requiring  him  to  show  cause  why  he  should  not 
pay  over  the  moneys  in  his  hands  arising  from  the  sale  of  the 
property  of  Charles  B.  Day,  to  a  mortgage  execution  in  favor 
of  said  Williams.  The  answer  of  the  sheriflF  showed  in  his 
hands  the  net  amount  of  $7,537  42,  which  was  claimed  by 
Goodrich  and  other  creditors.  They  attacked  the  mortgage 
of  Williams  and  the  proceedings  to  foreclose  the  same,  upon 
the  following  grounds : 

1st.  That  the  note  and  the  mortgage  given  as  security 
therefor  constituted  a  Georgia  contract,  and  having  been  fore- 
closed for  the  principal  and  interest,  at  fifteen  per  cent.,  a  part 
of  the  amount  claimed  in  the  execution  was  not  due. 

2d.  That  the  aflSdavit  upon  which  the  foreclosure  was 
based,  was  taken  before  a  clerk  or  student  at  law,  in  the  office 
of  the  attorney  employed  to  foreclose  the  mortgage. 

3d.  That  the  stock  covered  by  the  mortgage  had  been  sold 
prior  to  the  foreclosure. 

4th.  That  there  was  not  a  suflBcient  stock  in  the  store  at 
the  date  of  the  mortgage  to  cover  the  indebtedness. 

Goodrich  being  related  to  Judge  Gibson,  of  the  Augusta 
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Circuit,  William  H.  Hull,  Esq.,  was  selected  by  the  parties 
interested  as  Judge  pro  hac  vice,  and*  to  him  were  submitted 
all  the  issues  of  law  and  fact. 

The  evidence  made  the  following  case:  On  May  28th,  1870, 
at  the  city  of  Charleston,  in  the  State  of  South  Carolina,  Day 
made  and  delivered  his  note,  payable  "to  the  order  of  George 
W.  Williams,  at  the  office  of  George  W.  Williams  &  Com- 
pany, Number  one,  Hayne  street,  Charleston,  South  Carolina," 
one  day  after  the  date  thereof,  for  $4,000  00,  with  interest 
from  date,  at  the  rate  of  fifteen  per  cent,  per  annum,  payable 
monthly.  On  the  same  day  and  at  the  same  place,  as  secu- 
rity for  the  payment  of  said  note,  he  executed  the  following 
mortgage : 

"STATE  OF  SOUTH  CAROLINA— 
*' County  of  Chahleston: 

Know  all  men  by  these  presents,  That  I,  Charles  B.  Day,  of 
Augusta,  in  the  county  of  Richmond,  and  State  of  Georgia, 
for  and  in  consideration  of  the  sum  of  $4,000  00,  to  me  paid 
by  George  W.  Williams,  of  the  city  of  Charleston,  in  the 
State  and  county  first  aforesaid,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain,  sell  and  deliver,  unto  the  said 
Greoige  W.  Williams,  all  and  singular,  the  goods,  wares  and 
merchandise,  now  in  the  store  in  the  said  city  of  Augusta, 
known  as  number  two  hundred  and  sixty-one.  Broad  street, 
consisting  of  a  general  stock  of  dry  goods,  groceries,  hard- 
ware, cutlery,  hats,  caps,  boots,  shoes  and  divers  other  articles, 
too  numerous  to  mention  :  To  have  and  to  hold,  all  and 
singular,  the  said  goods,  wares  and  merchandise,  to  him  the 
said  George  W.  Williams,  his  executors,  administrators  and 
assigns,  to  his  and  their  sole  use  forever.  And  I^  the  said 
Charles  B.  Day,  for  myself,  my  executors,  and  administrators, 
do  covenant  to  and  with  the  said  George  W.  Williams,  his 
executors,  administrators  and  assigns,  that  the  said  goods, 
wares,  and  merchandise  are  free  from  all  encumbrances,  and 
that  I  will,  and  my  executors  and  administrators  shall,  war- 
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rant  and  defend  the  same  to  the  said  George  W.  Williams, 
his  executors^  administrators  and  assigns,  against  the  lawful 
claims  and  demands  of  all  persons.  Provided,  always,  never- 
theless, that  if  the  said  Charles  B.  Day,  his  executors  or  ad- 
ministrators shall  well  and  truly  pay  unto  the  said  George 
W.  Williams,  his  executors,  administrators  and  assigns,  a  cer- 
tain promissory  note,  bearing  even  date  with  these  presents, 
for  $4,000  00,  with  interest  from  date,  at  the  rate  of  fifteen 
per  cent,  per  annum,  payable  to  the  order  of  the  said  George 
W.  Williams,  one  day  after  date,  then  the  conveyance  shall 
be  void,  otherwise  to  remain  in  full  force  and  effect.  And 
provided,  also,  that  until  default  by  the  said  Charles  B.  Day, 
his  executors  or  administrators,  in  the  performance  of  the  con- 
dition aforesaid,  it  shall  and  may  be  lawful  for  him  or  them, 
to  keep  possession  of  the  said  goods,  wares  and  merchandise, 
using  and  making  sales  thereof,  from  time  to  time,  in  the 
usual  course  and  manner  of  trade,  and  replenishing  the  stock 
thereof  so  as  to  keep  it  always  of  about  its  present  value, 
and  sufficient  to  form  an  ample  security  for  the  payment  of 
the  said  promissory  note.  But  if  the  said  goods,  wares  and 
merchandise  shall  be  taken,  seized,  levied  on  or  attached,  un- 
der any  process,  mesne  or  final,  before  the  payment  of  the 
said  promissory  note,  by  any  other  creditor  or  creditors  of  the 
said  Charles  B.  Day,  or  if  the  said  Charles  B.  Day,  his  exec- 
utors or  administrators  shall  attempt  to  eloin  or  remove  the 
said  goods,  wares  and  merchandise  beyond  the  limits  of  said 
county  of  Richmond  before  the  full  payment  of  the  said 
promissory  note,  then,  and  in  either  of  the  said  events,  it  shall 
and  may  be  lawful  for  the  said  George  W.  Williams,  his  ex- 
ecutors or  administrators,  or  assigns,  to  take  immediate  pos- 
session of  the  whole  of  the  said  granted  property,  to  his  and 
their  own  use.  And  it  is  also  expressly  agreed  between  the 
said  parties  to  these  presents,  that  the  said  goods,  wares  and 
merchandise,  shall  be  kept  insured  in  solvent  and  responsible 
companies  for  the  amount  of  the  said  note,  at  least ;  and  that 
upon  any  default  herein  by  the  said  Charles  B.  Day,  his  ex- 
ecutors or  administrators,  the  said  George  W.  Williams,  his 
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executors,  administrators,  or  assigns,  shall  be  fiilly  authorized 
and  empowered  to  take  immediate  possession  of  the  said  goods, 
wares  and  merchandise,  and  the  said  promissory  note  shall  at 
once  become  due  and  payable. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
affixed  my  seal,  at  the  city  of  Charleston  aforesaid,  this 
twenty-eighth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy. 

"CHARLIE  B.  DAY,  [seal.]" 
"  Signed,  sealed,  and  delivered, 
in  tlie  presence  of 

"  Edwin  Platt, 

"  V.  J.  Tobias,  a  Commissioner  for  Georgia." 

"STATE  OF  SOUTH  CAROLINA— 
"  Charleston  County  : 

"  Before  me,  V.  J.  Tobias,  a  commissioner  for  the  State  of 
Georgia,  residing  in  Cliarleston,  South  Carolina,  personally 
came  the  within  named  Charlie  B.  Day,  to  me  known  to  be 
the  individual  described  in  the  within  deed,  and  acknowledged 
to  me  that  he  executed  and  delivered  the  same  for  the  uses 
and  purposes  therein  expressed. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  offi- 
cial seal,  at  Charleston,  aforesaid,  this  twenty-eighth  day  of 
May,  in  the  year  1870. 

[seal.]  "  V.  J.  Tobias, 

"  A  Commissioner  for  Georgia.^' 

"Recorded  in  Richmond  Superior  Court,  June  1st,  1870, 
Ijook  XX.,  folios  651,  652  and  653," 

The  interest  was  paid  on  the  above  described  note  monthly 
at  fifteen  per  cent.,  until  April  4th,  1872. 

On  May  8th,  1872,  an  affidavit  to  foreclose  the  mortgage 
was  made  before  Henry  W.  Carr,  a  Notary  Public,  and  based 
upon  this  affidavit,  a  foreclasure  was  had,  which  resulted  in 
the  execution  now  claiming  the  fund.  The  judgment  of  fore- 
closure and  the  execution  thereon  embraced  interest  at  fifteen 
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per  cent.  Henry  W.  Carr,  at  the  tirae  of  the  foreclosure,  was 
an  employee  in  the  office  of  Joseph  P.  Carr,  the  attorney  for 
the  mortgagee.  His  testimony  as  to  his  status  in  the  office 
was  as  follows :  First  came  to  J.  P.  Carr's  office  to  have  a 
place  in  town  where  I  could  come  and  get  my  correspondence 
with  Mr.  J.  "W.  Spratley,  about  State  agency  of  a  Mobile 
Life  Insurance  Company.  No  stipulation  as  to  compensation. 
Offered  to  copy  papers  gratuitously.  Never  got  any  compen- 
sation, only  in  bankruptcy  cases,  and  except  in  cases  of  cotton 
tax,  in  which  J.  P.  Carr  had  no  interest.  In  1872,  J.  P. 
Carr  proposed  to  witness  to  read  law,  qualify  himself  for 
office  practice,  and  go  into  partnership,  which  proposition  was 
never  accepted.  Copied  papers  and  performed  clerical  du- 
ties only  when  J.  P.  Carr  was  pressed.  Did  not  feel  bound 
to  stay  in  the  office,  but  went  out  whenever  had  any  business. 
After  correspondence  with  Spratley  ceased,  made  effort  to  get 
into  other  business.  Accepted  position  of  local  agent  of 
Phojnix  Life  Insurance  Company ;  resigned  it  after  about  a 
week.  Afterwards  applied  to  Major  Jackson  for  position  on 
Port  Royal  Railroad.  Afterwards  discussed  various  schemes 
for  other  business,  among  others,  with  Mr.  Hope  for  a  position 
on  canal.  In  August,  1872,  left  the  office  of  J.  P.  Carr. 
Copied  papers,  prepared  bankruptcy  papers,  went  to  clerk's 
office,  sometimes  made  deposits. 

Attended  at  office  every  day  in  his  absence ;  told  clients  he 
was  absent  or  sick  as  the  case  might  be.  Did  not  attend  at 
levy  of  execution.  Carried  papers  sometimes  to  Judge.  Car- 
ried this  foreclosure  to  clerk,  and  perhaps  gave  instructions  to 
sheriff,  at  request  of  J.  P.  Carr.  Took  mail  out  in  his  ab- 
sence; had  no  authority  to  open  letters.  Never  received  pay 
as  Notary  Public ;  did  not  in  this  instance.  Brother  of  J.  P. 
Carr.     Had  a  key  to  his  office. 

At  the  date  of  the  mortgage,  the  stock  was  of  the  value  of 
$7,019  00;  at  the  date  of  ih^  levy  of  the  mortgage/. /a.,  of 
the  value  of  $14,621  83,  of  which,  goods  to  the  amount  of 
$7,500  00  were  unpaid  for.  Very  few  of  the  goods  on  hand 
at  the  date  of  the  mortgage  were  in  the  store  at  the  time  of 
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the  levy.  The  stock  was  continually  being  changed  by  sales 
and  purchases.  The  fund  in  Court  arose  from  the  sale  of  this 
stock. 

The  Court  held  as  follows:  "I  hold  the  mortgage  of  Wil- 
liams to  be  a  good  lien  under  the  laws  of  Georgia. 

"The  goods  were  here,  and  this  was  the  domicil  of  the 
owner.  It  is,  therefore,  to  be  governed  by  the  law  of  this 
State:  See  Fishburn  vs.  Kunhardt,  2  Spears,  556.  Same 
doctrine  recognized  obiter  in  Oakes  vs.  Bennett,  11  How- 
ard, 45. 

"  But  the  note  was  a  South  Carolina  contract,  and  bears  in- 
terest by  the  law  of  that  State,  notwithstanding  it  was  secured 
by  a  Georgia  lien :  See  Wolf  vs.  Johnson,  10  Wheaton,  367. 

"The  foreclosure  I  hold  good.  The  taking  an  affidavit  to 
foreclose  is  a  purely  ministerial  act.  I  see  no  element  of  the 
judicial  function  in  it.  And  although  our  Code  forbids  the 
attorney  to  take  the  affidavit  himself,  it  does  not  extend  to 
one  employed  in  the  attorney's  office.  If,  indeed,  a  case  of  an 
affidavit  taken  by  a  mere  servant  and  agent  of  the  attorney 
were  shown,  it  might  be  considered  as  taken  by  himself;  but 
the  evidence  in  this  case  does  not,  in  my  opinion,  show  such 
a  state  of  facts.  Moreover,  the  lien  of  a  mortgage  does  not 
depend  on  its  foreclosure,  and  if  this  foreclosure  were  held 
bad,  equity  would  hold  up  the  fund  until  a  proper  foreclosure 
could  be  had.  And  in  rules  to  distribute  money,  the  Court 
administers  on  equitable  principles.  But  the  lien  of  the  mort- 
gage only  extends  to  the  amount  or  value  of  the  stock  at  the 
time  it  was  given.  So  our  Supreme  Court  holds  in  the  case 
of  Chisholm  vs.  Muse. 

*'  I  find  from  the  evidence  that  the  stock  mortgaged 

was  worth  $  7,019  00 

"The  stock  levied  on  worth 14,622  00 

"  The  amount  in  sheriflF's  hands,  after  paying  ex- 
penses and  paramount  claims,  is 7,637  42 

"  If  I  make  any  error  in  these  figures,  I  reserve  the  power 
to  correct  them  on  being  informed  of  it. 
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"My  judgment,  therefore,  is,  that  George  W.  Williams  re- 
ceive of  the  amount  in  the  hands  of  the  sheriff,  the  propor- 
tion which  87,019  00  bears  to  $14,622  00,  which,  if  I  calcu- 
late  correctly,  is  $3,664  57. 

"The  remainder  will  be  paid  to  the  other  claims,  according 
to  priority/' 

To  this  judgment  Goodrich  and  other  creditors  excepted. 

Frank  H.  Mill^b  ;  Barnes  &  Gumming,  for  plaintiffi 
in  error. 

1st.  If  an  attorney  at  law  of  the  party  cannot  issue  an  at- 
tachment as  Notary,  or  take  the  probate  of  a  mortgage,  37 
Georgia,  681,  Act  March  8,  1869 ;  Code  443,  193,  46  Ibid., 
253,  his  clerk  cannot :  Code,  3827,  5  Ibid.,  325,  424 ;  espe- 
cially where  he  is  the  attorney's  brother :  46  Ibid.,  621. 

2d.  A  money  rule  is  an  equitable  proceeding :  24  Georgia, 
150;  8  Ibid,,  196j  7  Ibid.,  52;  4^  Ibid.,  170;  and  any  person 
claiming  an  interest  may  tender  an  issue :  7  Ibid.,  52,  56 ; 
17  Ibid.,  521 ;  24  Ibid.,  146  ;  20  Ibid.,  668. 

The  Court  cannot  compel  all  creditors  to  unite,  but  if  any 
creditor  moves  the  rule,  and  the  others  are  notified,  the  same 
is  sufficient,  and  the  judgment  will  bind  all :  20  Georgia,  668; 
or  all  may  unite  in  the  same  rule :  17  Ibid.,  522. 

3d.  In  enforcing  the  payment  of  a  debt  in  Georgia,  the 
laws  of  this  State  govern  as  to  the  remedy  and  effect :  37 
Georgia,  428;  35  Ibid.,  176  ;  6  Am.  Rep.,  268. 

A  mortgage  made  to  avoid  the  Georgia  law  as  to  usury,  is 
void :  Code,  2025.  If  not  void,  the  mortgage  is  a  Georgia 
contract,  certainly  void  as  to  the  usurious  interest:  4  Kelly,  1 ; 
2  Speers,  556. 

4th.  Personal  property  is  presumed  to  follow  the  person ; 
this  mortgage  then,  if  not  void  under  the  law  of  Georgia,  was 
not  such  a  contract  as  the  law  of  .the  place  where  made  would 
govern  :  30  Georgia,  440. 

5th.  It  appears  that  of  the  stock  levied  on,  $7,500  00  was 
unpaid  for ;  therefore,  this  amount  of  stock  was  neither  on 
hand  at  the  date  of  Williams'  mortgage,  nor  paid  for  with  the 
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proceeds  arising  from  the  sale  of  goods  then  on  hand.  Wil- 
liams therefore  cannot^  certainly  as  against  Day,  recover  more 
than  what  $7,122  00  worth  of  goods  brought — but  there  are 
other  creditors  who,  in  the  interim,  have  acquired  liens,  which 
attach  to  the  goods  on  hand  at  the  dates  thereof.  It  must, 
therefore,  appear  that  the  goods  then  on  hand  were  the  same 
mortgaged  to  Williams,  or  they  take  precedence :  Anderson 
V8.  Howard  &  Sons,  decided  August  12,  1873. 

6th.  The  usury  laws  of  Georgia  apply  to  the  contract,  un- 
less proof  is  made  that  there  was  no  usury  in  South  Carolina, 
which  was  not  done :  6  Am.  Rep.,  268.  The  Court  may 
proceed  on  its  knowledge  of  the  laws  of  South  Carolina,  but 
if  it  appears  that  the  parties  had  in  view  another  place,  the 
laws  of  that  place  will  be  preferred  :  12  Greorgia,  582. 

Joseph  P.  Carr,  by  Richard  H.  Clark,  for  defendant. 

1st  Loans  at  a  place  bear  interest  of  that  place  unless  pay- 
able elsewhere:  Story's  Conflict  of  Laws,  section  291;  cites 
Wolf  t?«.  Johnson,  10  Wheaton,  367,  383. 

2d.  No  difierence  if  secured  by  mortgage  on  goods  in  a 
place  where  interest  is  lower :  Story's  Conflict  of  Laws,  sec- 
tion 293,  cites  2d  Atkins,  382 ;  3  Ibid.,  727 ;  10  Wheaton,  367. 

3d.  If  no  place  is  named  for  payment,  bound  by  domicil 
of  creditor:  Story's  Conflict  of  Laws,  295. 

4th.  Remedy  according  to  lex  fari:  Story's  Conflict  of 
Laws,  558;  2d  Speers,  556;  11th  Howard,  45. 

5lh.  As  to  amount  of  goods  mortgaged  on  a  varying  stock: 
Chisolm  vs.  Chittenden  &  Company,  45  Ga.,  213. 

6th.  How  mortgages  on  personalty  are  to  be  foreclosed : 
Irwin's  Code,  3895. 

7th.  Attorneys  cannot  take  afl&davit,  (Code,  443,)  but  the 
attorney  here  did  not,  neither  is  it  proven  that  Notary  was 
his  clerk.  If  doubtful,  judgment  of  presiding  Judge  conclu- 
sive, because  it  was  a  question  of  &ct  submitted  to  him  and 
there  is  sufficient  evidence  to  support  judgment 
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McCay,  Judge. 

1.  Whilst  we  think  it  not  of  much  importance,  (in  view  of 
the  fiict  that  even  under  our  law  the  mortgage  debt  was  good 
for  more  than  the  Judge  gave  it,)  yet  we  are  clear  that  this 
was  a  South  Carolina  contract — that  is,  the  debt  was.  It  was 
entered  into  in  Carolina,  it  was  by  its  terms  made  payable  at 
Charleston,  South  Carolina.  Nor  does  the  fact  that  it  was 
secured  by  a  mortgage  on  goods  in  Georgia  change  the  rule: 
Story  on  Con.  Laws,  290,  293;  10th  Wheaton,  367.  It  was 
said  in  argument  that  the  going  to  Charleston  and  making 
the  contract  there,  and  specially  providing  in  the  note  that  it  was 
to  be  paid  in  Charleston,  was  a  fraud  upon  the  laws  of  Geor- 
gia— a  device  to  escape  the  effect  of  our  law  then  in  force 
against  usury;  but  we  see  nothing  in  this.  When  Mr.  Wil- 
liams was  applied  to  for  the  loan  of  money,  he'had  a  right  to 
stipulate  that  the  contract  should  be  made  according  to  the 
laws  of  South  Carolina,  the  place  of  his  residence,  the  place 
where  he  was  doing  business.  He  had  a  right  to  say  the 
contract  shall  be  made  in  South  Carolina,  and  should  be  per- 
formed there.  Had  he,  in  reply  to  a  letter  of  the  borrower 
asking  the  loan,  said,  in  terms,  I  live  in  South  Carolina,  I  will 
lend  you  the  money  but  you  must  come  here  for  it,  the  note 
shall  be  made  here  and  performed  here,  and  its  validity  be 
determined  by  the  laws  of  South  Carolina,  he  would  have 
only  been  doing  what  he  had  a  right  to  do. 

2.  We  will  not  extend  the  prohibition  of  section  408  of 
the  Code  of  1873,  beyond  its  term,  especially  in  reference  to 
a  mere  ministerial  act,  such  as  an  affidavit  to  forclose.  The 
Notary  here  does  not  appear  to  have  been  a  clerk — a  servant 
of  the  attorney.  The  relation  which  in  fact  existed  between 
him  and  Mr.  Carr  does  not  bring  him  within  the  reason  of 
the  rule,  even  if  it  were  to  be  extended  to  a  servant.  We  agree 
also  with  the  presiding  Judge  that  as  the  mortgage  was  duly 
recorded,  the  question  was  not  very  material  whether  it  was 
foreclosed  or  not.  The  money  was  in  Court  by  consent,  for 
distribution,  and  the  mortgage  was  entitled  to  it  by  reason  of 
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its  date  and  record,  and  by  reason  of  its  being  a  lien  on  the 
goods. 

3.  We  have  decided  in  Chisholm  vs.  Chittenden  &  Company, 
45  Georgiay  213,"  that  a  mortgage  may,  under  our  Code  of 
1873,  section  1954,  cover  a  stock  of  goods  as  it  changes  by  pur- 
chases and  sales,  but  that  it  can  only  cover  an  amount  equal 
to  what  was  on  hand  at  the  time.  We  adhere  to  that  ruling. 
The  permission  to  give  such  a  mortgage,  though  a  very  con- 
venient privilege,  is  one  very  easily  used  to  commit  fraud, 
and  we  think  the  spirit  of  the  Code  as  well  as  public  policy 
requires  it  to  be  limited  as  we  have  limited  it.  We  have 
know  of  several  cases  where  mortgages  of  this  character  have 
been  given,  with  a  small  stock  at  the  time,  and  large  purchases 
made  on  credit  soon  afterwards.  The  temptation  to  do  this, 
if  possible,  would  lead  to  fraud,  and  we  think  the  object  of 
the  law  is  best  attained  by  keeping  the  parties  within  the 
amount  of  stock  on  hand  at  the  time.  But  the  goods  when 
purcliased,  if  there  be  no  fraud,  and  be  delivered,  belong  to 
the  purchaser  and  fell  within  the  lien,  though  they  be  not 
paid  for.  The  seller  has  no  lien  on  them  or  title  to  them, 
and  by  the  express  words  of  the  Code  they  fall  into  the  lien 
of  the  mortgage.  As  a  matter  of  course,  if  the  goods  brought 
into  the  stock  were  stolen  goods,  or  goods  with  some  other 
lien  on  them,  or  other  good  title  in  them  of  a  third  person, 
the  mortgage  could  not  cover  them. 

4.  Altogether,  we  see  no  error  in  the  judgment.  The  mort- 
gage was  entitled  to  be  paid  in  proportion  to  the  amount  of 
goods  it  was  a  lien  upon.  ^It  furnished  that  much  to  make 
the  fund,  and  we  think  the  division  made  was  right.  The 
goods  sold  were  of  the  value  of  $14,622  00.  The  mortgage 
was  a  lien  upon  $7,019  00,  of  that  stock,  and  it  was  entitled 
to  such  a  proportion  of  the  fund  in  hand  as  $7,019  00  bears 
to  the  stock  seized  and  sold,  to-wit:  $3,664  00,  or  about  that 
sum. 

Judgment  aflSrmed. 
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The  Augusta  Amateur  Musical  Club,  plaintiflF  in  error, 
v8.  The  Cotton  States'  Mechanics'  and  Agricul- 
tural Fair  Association,  defendant  in  error. 

Under  the  facts  of  this  case,  as  they  appear  in  the  record,  including  the 
two  rejected  letters,  which  we  think  should  have  been  admitted,  we 
are  of  the  opinion  that  the  plaintiff  was  entitled  to  go  to  the  jury  on 
the  proof,  and  that  the  non-suit  was  error. 

Non-suit  Evidence.  Before  Judge  Gould.  City  Court 
of  Augusta.     February  Term,  1873. 

The  Augusta  Amateur  Musical  Club  brought  complaint 
against  the  Cotton  States'  Mechanics'  and  Agricultural  Fair 
Association  on  an  account  for  $450  00,  with  a  credit  thereon 
of  $150  00,  for  services  rendered  in  playing  at  the  fair  grounds, 
and  at  the  tournament  ball,  during  the  fair  week  commenc- 
ing October  25th,  1870,  and  ending  October  29th,  1870.  A 
quantum  meruit  count  was  subsequently  added  to  the  decla- 
ration by  amendment.  The  record  fails  to  disclose  the  plea 
of  the  defendant.  The  following  evidence  was  introduced 
for  the  plain tiflf: 

Charles  T.  Smith,  sworn :  I  am  a  member  of  the  Musical 
Club,  and  am  secretary  of  the  same ;  the  names  of  the  mem- 
bers composing  the  club  are  set  out  in  the  declaration ;  the 
club  did  furnish  music  to  the  defendant  during  the  fair  in  Oc- 
tober, 1870.  We  played  at  the  fair  grounds  of  defendant, 
and  occupied  the  grand  stand ;  we  played  on  October  25th, 
26th,  27th,  28th  and  29th ;  we  also  played  at  the  tournament 
ball,  given  on  Thursday  night,  October  27th,  1870.  (The  ac- 
count was  here  shown  witness,  and  he  said,  ^^  the  account  is 
just  and  correct,  and  the  charges  are  reasonable  and  proper.") 
The  services  were  performed,  and  there  is  still  due  us  a  balance 
of  $300  00;  the  account  was  for  $450  00  originally,  but  we 
received  from  the  treasurer  of  the  Fair  Association,  November 
7th,  1870,  $150  00  on  account. 
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Cross-examined :  We  played  for  the  Fair  Association ;  the 
toarnament  ball  was  given,  as  I  believe,  by  the  defendant ; 
Mr.  Cohen  engaged  us  to  play ;  he  was  present  one  night  short- 
ly before  the  fair  at  one  of  our  practices,  and  seemed  pleased 
with  the  music,  and  said  he  desired  to  engage  us  to  play  du- 
ring fair  week.  He,  as  I  understood  it,  acted  as  chairman  of 
the  musical  committee  of  the  Fair  Association ;  he  showed  no 
authority  from  the  Fair  Asssociation ;  I  presumed  he  was 
chairman  of  the  musical  committee. 

Re- direct:  The  charges  are  very  reasonable;  the  usual 
charge  by  musicians  is  from  $7  00  to  $10  00  per  day,  and 
from  $10  00  to  $15  00  per  night;  we  had  over  ten  men 
with  us  all  the  time. 

Re-cross :  I  testified  in  this  case  on  the  first  trial  at  Feb- 
ruary Term,  1872 ;  I  am  testifying  as  I  did  then,  as  near  as  I 
can  recollect.  I  cannot  mention  any  special  case  or  time  when 
I  got  from  $10  00  to  $15  00  per  night;  I  do  not  recollect  any 
special  time  when  the  club— each  man — got  $10  00  or  $15  00 
per  night;  I  unlerstood  the  ball  was  given  by  the  Fair  As- 
sociation ;  I  considered  we  were  employed  by  the  Fair  Asso- 
ciation from  Mr.  John  J.  Cohen's  letter  and  from  his  actions ; 
we  had  isome  assistance  from  Savannah ;  while  playing,  we 
were  under  the  charge  of  the  officere  of  the  Fair  Association ; 
I  don't  know  that  I  can  give  all  of  their  names ;  Mr.  E.  H. 
Gray,  the  Secretary,  gave  us  directions  once  or  twice ;  Mr. 
Thomas  P.  Stovall  (who,  I  believe,  is  one  of  the  directors)  from 
the  Judge's  stand,  just  opposite  the  grand  stand,  frequently 
during  the  races,  etc.,  gave  us  notice  when  to  start  and  to  stop 
playing ;  the  management  was  about  the  same  at  the  ball ;  we 
were  not  under  the  management  of  any  particular  officer ; 
the  floor  managers  gave  us  directions  about  the  dances. 

Second  re-direct:  We  were  passed  at  the  gates  and  into  the 
grand  stand  free  of  charge,  and  also  at  the  ball ;  the  services 
for  five  days  and  the  night  were  worth  $450  00 ;  the  Fair 
Association  agreed  to  pay  us  $450  00 ;  Mr.  J.  J.  Cohen  paid 
us  $150  00  on  account,  for  which  I  gave  him  a  receipt. 
(Here  defendant  being  unable  to  produce  the  original  receipt 
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under  the  notice  duly  served,  witness  was  allowed  to  give  its 
contents,  as  follows :)  When  I  received  the  money  from  Mr. 
Cohen,  I  wrote  on  the  back  of  the  original  account,  "  Received 
from  John  J.  Cohen  &  Sons,  Treasurers  of  the  Cotton  States' 
Mechanics'  and  Agricultural  Fair  Association,  $150  00  on 
account  of  the  within  bill."  I  signed  it,  "  Charles  T,  Smith, 
Secretary."  The  bill  was  also  marked,  "  Approved,  John  J. 
Cohen,  Chairman."  The  bill  was  made  out  about  like  the 
one  attached  to  the  declaration.  The  letter  of  Mr.  Cohen  was 
here  shown  witness,  and  he  identified  it  as  the  one  Mr.  Cohen 
brought  to  the  club,  and  under  which  the  club  entered  into 
negotiations  with  him  about  playing.  A  copy  of  said  letter 
is  hereto  annexed,  marked  ^*Exhibit  A."  A  copy  of  the  reply 
to  the  same  (defendant  having  failed  to  produce  the  original) 
was  also  shown  witness  and  identified  as  correct.  A  copy 
thereof  is  hereto  annexed,  marked  "  Exhibit  B." 

Second  re-cross :  I  never  went  to  Mr.  Branch  myself;  I 
believe  some  of  the  club  went  to  him ;  they  were  told  to  go 
to  him  and  he  would  pay  them  ;  we  wanted  the  money  and 
went  most  anywhere  we  were  told  we  could  get  it ;  I  can't 
say  Mr.  T.  P.  Branch  was  chairman  of  a  committee  of  citi- 
zens; I  knew  nothing  about  any  such  committee;  we  looked 
to  the  Fair  Association  for  our  money. 

Frederick  L.  Cooper,  sworn :  I  am  a  member  of  the 
band ;  we  played  for  defendant,  as  stated  by  Mr.  Smith,  at 
the  fair  grounds  and  at  the  ball ;  the  account  is  correct,  and 
the  charges  are  reasonable;  we  played  five  days  and  one 
night;  amateurs  usually  get  from  $7  00  to  $10  00,  and  pro- 
fessors from  $10  00  to  $15  00  per  day  for  playing;  we  were 
employed  by  Mr.  John  J.  Cohen  (as  we  understood)  who 
acted  as  chairman  of  the  musical  committee  of  the  Fair  As- 
sociation. We  never  knew  any  one  else  in  the  transaction  but 
defendant;  Mr.  Cohen  said  he  desired  the  band  to  look  well, 
and  we  went  to  the  expense  of  getting  a  new  uniform  which 
is  still  unpaid  for,  because  we  failed  to  get  our  money.  We 
had  about  thirteen  men  with  us  during  the  week. 
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Adolph  Brandt,  sworn :  I  am  a  member  of  the  club ; 
we  played  for  the  defendant,  as  stated  by  the  other  witnesses ; 
we  were  employed  by  the  Fair  Association,  through  Mr.  John 
J.  Cohen,  as  stated  by  Mr.  Smith;  when  we  were  first  spoken 
to  by  Mr.  Cohen,  the  club  held  a  meeting,  and  after  debating, 
it  was  decided  to  play  for  defendant  for  $500  00 ;  Mr.  Cohen 
appealed  to  our  generosity,  and  we  decided  if  the  Fair  Asso- 
ciation would  furnish  its  own  bugler,  we  would  play  for 
$450  00  ;  Mr.  Cohen  closed  with  us  on  these  terms ;  the  Fair 
Association  did  furnish  its  own  bugler  and  we  played  accord- 
ing to  agreement. 

Andrew  Hett,  sworn :  I  am  a  professional  musician  and 
the  leader  of  the  club ;  we  played  for  five  days  and  one  night 
for  the  Fair  Association ;  the  charge  is  reasonable;  I  can't  say 
exactly  how  many  played. 

Cross-examined:  I  think  thirteen  musicians  for  five  days 
and  a  night  were  worth  $450  00 ;  there  was  a  negro  band 
playing  on  the  Fair  Grounds  during  the  week ;  they  did  not 
play  during  the  time  we  played ;  we  had  nothing  to  do  with 
them  ;  a  professional  musician  is  worth  $10  00  a  day. 

PlaintiflF  here  offered  the  letters,  (John  J,  Cohen's  and  the 
reply  to  it)  which  were  objected  to  by  defendant/  on  the  grounds 
that  no  authority  had  been  shown  in  Mr.  Cohen  to  make  the 
contract  for  the  Fair  Association,  which  objection  was  sus- 
tained by  the  Court  and  plaintiffs  excepted. 

Plaintifi*s  closed ;  whereupon  the  defendant  moved  for  a 
non-suit. 

After  some  argument  had,  plaintiffs  introduced  John  J. 
Cohen,  who  testified  as  follows :  I  am  the  senior  member  of 
the  firm  of  John  J.  Cohen  &  Sons,  who  are  the  treasurers 
of  the  Fair  Association.  The  club  played  at  the  fair  grounds 
in  the  grand  stand.  I  can't  say  they  played  for,  or  that  the 
Association  got  the  benefit  of  their  services.  The  letter  re- 
ferred to  above  was  here  shown  witness,  who  identified  it  as 
the  one  written  by  him ;  I  had  no  authority  to  make  any  con- 
tract for  the  Fair  Association ;  I  was  chairman  of  the  citi- 
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zens'  committee,  and  in  that  capacity  made  the  contract ;  I 
don't  know  that  I  disclosed  to  the  members  of  the  club  for 
whom  I  was  acting.  The  firm  of  John  J.  Cohen  &  Sons,  as 
treasurers,  did  pay  the  club  $160  00  on  account;  the  money 
was  paid  under  instructions  from  E.  H.  Gray,  the  secretary, 
who  thought  that  about  the  amount  the  Fair  Association 
ought  to  pay  as  their  proportion ;  the  Fair  Association  has 
never  repudiated  this  payment. 

Orosa-examined :  During  fair  week,  the  Agricultural  Con- 
gress and  some  other  bodies  were  in  session  in  the  city,  and 
there  were  committees  on  the  part  of  the  City  Council,  Citi- 
zens, Board  of  Trade,  Fair  Association,  and  others,  all  acting 
in  conjunction  more  or  less  to  promote  the  interest  of  the 
congress,  tournament  party.  Fair  Association  and  other  bodies; 
I  was  chairman  of  some  of  these  committees,  T.  P.  Branch  of 
some,  T.  P.  Stovall,  John  M.  Clark,  and  various  other  citi- 
zens of  others;  some  of  these  gentlemen  are  directors  of  the 
Fair  Association ;  I  made  no  contract  as  chairman  of  the  mu- 
sical committee  of  the  Fair  Association ;  I  don't  know  that 
there  was  any  such  committee ;  I  had  no  authority  to  make  a 
contract  for  music  for  the  Fair  Association.  The  tournament 
ball  was  not  given  by  the  Fair  Association ;  it  was  given  by 
the  various  committees  before  mentioned. 

Plaintiffs  again  oflfered  said  letters,  which  were  objected  to 
as  before,  and  the  objection  sustained.  Plaintifis  then  an- 
nounced closed.    Defendant  renewed  its  motion  for  a  non-suit. 

and  after  argument  had  the  same  was  sustained  by  the  Court 

• 

"Exhibit  A.'* 
"Augusta,  Georgia,  October  13th,  1870. 
"The  undersigned,  committee  of  the  Cotton  States  Me- 
chanical and  Agricultural  Association  desire  to  ascertain  from 
the  gentlemen  of  the  Amateur  Musical  Association  what  time 
during  the  fair  week  they  can  appropriate  to  their  services, 
and  if  they  can  furnish  a  bugler  to  be  at  the  call  all  the  time^ 
and  a  foil  string  and  wind  baud  for  the  grand  reception  and 
ball  of  the  tournament  party,  and  for  the  entire  time  of  the 
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tournament  as  below:  On  Tuesday,  firefcday,  between  eleven 
and  two  o'clock;  on  Wednesday  and  other  days,  between  two 
and  five;  on  tournament  day  as  within;  on  ball  night  under 
order  of  committee.  The  gentlemen  of  the  Musical  Associa- 
tion will  please  consider  the  above  requests  and  confer  with 
the  committee  about  the  amount  of  compensation.  The  Fair 
Association  being  a  volunteer  affair  on  their  part  deem  that 
the  musical  gentlemen  will  be  moderate  in  their  demands. 
(Signed)  "  John  J.  Cohen,  Chairman." 

"Exhibit  B." 

"  Augusta,  Georgia,  October  14, 1870. 
''Mr.  John  J.  Cohen,  Chairman  : 

*^Dear  Sir — We,  the  undersigned,  the  committee  appointed 
by  the  Augusta  Amateur  Club,  to  report  to  you  the  result  of 
the  action  taken  by  the  club  upon  your  letter  of  the  13th 
instant,  in  relation  to  the  engagement  of  the  club  to  furnish 
music  at  the  fair  grounds  during  the  approaching  fair,  beg 
to  say  that  the  club  will  give  their  services  to  the  Fair  As- 
sociation, during  the  fair  week,  for  the  sum  of  five  hundred 
dollars,  ($500  00,)  and  will  comply  with  the  following  order 
of  duties  as  contained  in  your  letter,  to-wit:  On  Tuesday  they 
will  furnish  music  from  eleven  o'clock  until  two;  on  Wednes- 
day and  other  days  of  the  fair,  except  the  tournament  day, 
firom  two  o'clock  until  five ;  on  the  tournament  day  they  will 
furnish  music  during  the  entire  tournament ;  on  the  night  of 
the  tournament  ball  they  will  furnish  a  full  string  and  wind 
band,  including  the  extra  music  which  may  be  needed  to  com- 
plete the  band.  They  will  also  furnish  to  the  Fair  Associa- 
tion a  bugler,  who  will  be  subject  to  their  orders  during  the 
entire  week  of  the  fair.  In  making  this  offer  the  club  fully 
appreciate  the  assistance  which  has  been  rendered  them  in- 
their  organization,  and  have  therefore  made  it  at  the  smallest 
possible  sum  consistent  with  the  duty  which  they  owe  to  them- 
selves. Out  of  the  sum  charged  the  club  will  be  compelled 
to  pay  the  number  of  musicians  who  may  be  called*  from  an- 
other city  to  make  the  string  band  complete,  provided  the- 
Vou  L.  29. 
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club  find  it  necessary,  and  will  have  also  to  compensate  the 
bugler  for  the  extra  services  rendered  by  him,  besides  paying 
him  his  regular  share  of  the  proceeds.     It  being  understood 
that  the  fair  is  not  to  continue  more  than  five  days. 
(Signed)  '*  Schriner, 

"  Smith, 
"  Cooper, 

"  Committee.'' 

Plaintifis  excepted  and  say,  that  the  Court  erred — 
1st  In  ruling  out  said  letters,  as  said  correspondence  tend- 
ed, if  not  to  establish  a  contract,  at  least,  under  the  circum- 
stances of  the  case,  to  show  defendant's  connection  therewith. 
2d.  In  granting  said  nonnsuit,  there  being  sufficient  evi- 
dence before  the  Court  to  take  said  cause  to  the  jury,  leaving 
them  to  judge  whether  said  defendant  ever  ratified  said  alleged 
contract,  and  if  not,  whether  defendant  got  the  benefit  of  the 
services  of  plaintifife. 

John  S.  Davidson,  for  plaintifis  in  error. 

Barnes  &  Cumming  ;  H.  6.  Wright,  for  defendant. 

McCay,  Judge. 

Under  the  frequent  rulings  of  the  Court,  a  non-suit  can 
«only  be  granted  when  the  plaintiflf  has  furnished  no  evidence 
Authorizing  a  verdict  We  do  not  think  this  is  the  case.  Two 
witnesses  swear  positively  that  the  service  was  performed  as 
•claimed,  and  that  it  was  worth  the  amount  set  forth  in  the 
bill  of  particulars.  True,  there  is  other  evidence  going  to 
'Cast  doubt  and  confusion  over  this  evidence.  It  is,  never- 
theless, very  clear  that  the  plaintiffs  did  act  as  musicians  for 
^several  days  at  the  defendant's  fiiir,  and  that  they  were  recog- 
nized as  musicians  by  the  officers  in  authority  at  the  fair. 
Whether  they  were  mere  volunteers,  or  went  there  in  the  em- 
ployment of  somebody  else  than  the  defendant  or  its  agents, 
is  in   truth  the  principal  question.     Without  doubt,   they 
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thought  they  were  playing  for  the  defendant,  and  if  they  were 
not  they  were  imposed  upon  by  Mr.  Cohen,  who  represented 
to  them,  in  writing,  that  he  was  chairman  of  a  committee  ap- 
pointed by  the  defendant.  In  our  judgment,  it  was  within 
the  scope  of  the  authority  of  such  a  committee  to  procure 
music,  and  to  agree  to  pay  for  it.  When  Mr.  Cohen  says 
he  had  no  such  authority,  we  presume  he  means  express 
authority,  but  if  he  was  one  of  the  appointees  of  the  defen- 
dant to  make  preparations  for  the  coming  fair,  the  authority 
to  employ  musicians  would  be  implied  in  the  committee,  and 
the  act  of  their  chairman  might  fairly  be  taken  as  the  act  of 
the  committee  itself.  Mr.  Cohen  says  he  did  not  contract  with 
them  as  chairman  of  the  defendant's  committee;  but  the  fact 
is  he  did  so  contract,  for  the  letter  which  he  admits  was  writ- 
ten by  him,  not  only  styled  him  the  chairman  of  defendant's 
committee  but  appeals  to  them  for  a  low  charge,  in  considera- 
tion that  the  Fair  Association  is  itself  acting  libemlly  in  giving 
the  entertainment.  Were  this  any  other  corporation  or  indi- 
vidual, the  fact  that  the  plaintiffs  played  at  the  fair,  occupied 
seats  on  the  music  stand,  and  were  under  the  orders  of ^he 
oflSecrs,  would  itself  be  sufficient  to  charge  them.  And  prima 
facie,  we  think  it  does  charge  them.  Nor  does  the  statement 
of  Mr.  Cohen,  that  he  acted  as  chairman  of  some  other  com- 
mittee in  employing  them,  conclusively  rebut  that  presump- 
tion. By  his  letter,  written  at  the  time,  and  as  part  of  the 
transaction,  it  is  apparent  that  this  was  a  mistake.  Mr.  Cohen 
has  evidently  forgotten  what  he  did  do  and  how  he  acted.  That 
he  was  the  plaintifis'  witness  does  not  make  what  he  now 
says  conclusive.  Is  a  man  bound — concluded — by  the  mistake 
of  his  witness,  if  he  has  other  proof  showing  the  mistake  ? 
This  is  not  discrediting  his  witness.  We  think  the  letters 
ought  to  have  been  admitted  and  the  case  submitted  to  the 
jury  for  their  finding.  Altogether  the  evidence  made  a  suffi- 
ciently prima  facie  case  to  put  the  defendant  on  his  defense. 
Judgment  reversed. 
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The  Central  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  The  Atlantic  and  Gulp  Railroad 
Company,  defendant  in  error. 

1.  Assuming  that  the  Confederate  government  could,  for  the  purpose  of 
carrying  on  war  against  the  United  States,  divest  the  plaintiff  of  his 
property  by  seizure — which  is  not  made  a  question  here — and  assum- 
ing that  the  Court  was  in  error  as  to  the  necessity  of  an  Act  of  Con- 
gress to  authorize  an  impressment,  and  that  it  was  absolutely  necessary 
tliat  full  compensation  should  be  made,  so  as  to  protect  the  title  in  an 
innocent  holder,  yet,  under  the  facts  of  this  case,  as  they  stand  with- 
out question  on  the  record,  the  plaintiff  was  entitled  to  a  verdict.  The 
defendant  was  fully  informed  of  the  instructions  of  the  agent,  that  the 
iron  was  to  be  shipped  to  Atlanta  to  be  rolled  into  plating  for  ships, 
and  before  the  iron  was  in  fact  taken  out  of  the  possession  of  the  plain- 
tiff, contracted  with  the  agent  that  when  taken,  the  iron,  instead  of 
going  forward  to  Atlanta,  should  be  turned  over  to  it.  This  contract 
was  illegal  outside  of  the  instructions  of  the  agent,  and  this  was  in  the 
knowledge  of  the  defendant,  so  that  the  actual  seizure  was  in  fact  for 
the  use  of  the  defendant,  and  not  for  the  Confederate  States.  The  de- 
fendant is  not  an  innocent  holdeV,  but  is  in  complicity  with  the  agent 
in  his  possession  of  the  iron,  and  that  under  a  contract  entered  into 
before  the  iron  lefl  the  possession  and  custody  of  the  plaintiff.  In  this 
view  of  the  case  the  errors  of  the  Judge,  if  they  were  errors,  are  im- 
material, as  the  verdict  must  have  been  for  the  plaintiff. 

2.  It  was  not  error  in  the  Court  to  refuse  to  charge  the  jury  that  they 
might  take  into  account  the  injury  to  the  defendant's  iron  by  General 
Sherman,  and  to  charge  that  if  they  found  for  the  plaintiff  they  might 
find  the  highest  proven  value  of  the  iron  ap  to  the  time  of  the  trial. 

&  The  verdict  of  the  jury  was  illegal  in  finding  the  highest  proven  vtJae 
and  any  interest  for  the  plaintiff.  The  measure  of  damages  under  oar 
law  is,  as  was  charged  by  the  Court,  and  it  is  not  in  the  power  of  the 
jury  to  find  a  verdict  for  such  damages,  with  interest  from  any  date. 
Unless  the  plaintiff  will  remit  this  verdict  for  interest,  there  mast  be  a 
new  trial. 

Confederate  States.  Impressment.  Constitutional  law.  Tro- 
ver. Damages.  Interest.  Verdict.  Before  Judge  Schley. 
Chatham  Superior  Court.    May  Term,  1872. 

For  the  facts  of  this  case,  see  the  opinion. 

Jackson,  Lawton  &  Basinqer,  for  plaintiff  in  error. 

Law,  Lovell  &  Falligant,  for  defendant. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  445 

The  Central  Railroad  Company  vs.  The  Atlantic,  etc..  Company. 

McCay,  Judge. 

A  brief  statement  of  the  facts  of  this  case  is  as  follows : 
In  March,  1862,  Mr.  James  G.  Miner  was  ordered  by  Mr. 
Mallary,  the  Confederate  Secretary  of  War,  to  proceed  to  At- 
lanta, Greorgia,  and  make  arrangements  with  a  rolling  mill 
there  to  roll,  pierce,  etc.,  iron  plates  for  plating  vessels  of  war. 
He  was  also  ordered  to  secure  all  the  old  rail  or  other  iron  in 
the  market^  at  the  lowest  price,  and  send  it  to  Atlanta  to  be 
rolled.  In  April,  1862,  he  was  further  instructed  by  Mr. 
Mallary,  that  if  he  found  either  old  or  new  iron  in  private 
hands,  suitable  for  rolling  into  sheathing,  etc.,  to  purchase  it 
if  possible  at  a  fair  price,  paying  for  it  one-half  in  Confeder- 
ate notes  and  one-half  in  Confederate  bonds.  If  the  offer 
was  declined,  he  was  to  notify  the  parties  that  the  iron  was 
wanted  for  the  naval  service,  and  that  he  would  be  compelled 
to  take  it  and  pay  for  it  its  appraised  value.  He  was  to  call 
upon  the  owner  to  appoint  an  appraiser,  and  he  was  himself 
to  appoint  one,  and  the  two  were  to  fix  the  price.  He  was 
when  this  was  done,  to  pay  for  the  iron  and  seize  it.  Mr. 
Miner,  finding  certain  iron  in  possession  of  the  Atlantic  and 
Gulf  Railroad,  at  various  points  along  its  line,  offered  to  buy 
it;  the  road  declined  to  sell,  and  in  June,  1862,  Miner  noti- 
fied the  company,  in  writing,  that  he  had  that  day  seized  and 
taken  possession  of  the  iron  for  the  Confederate  States,  for 
the  public  defense,  and  that  the  Government  would  pay  for 
the  same  when  the  weights  were  ascertained,  one-half  in 
bonds,  and  one-half  in  Treasury  notes.  He  did  not,  how- 
ever, in  fact,  take  possession  of  the  iron,  but  left  it  as  he  found 
it,  in  piles  along  the  road.  The  road  refused  to  transport  the 
iron,  protested  against  the  seizure,  and  applied  to  the  authori- 
ties at  Richmond  to  stop  it.  After  the  written  notice  was 
given,  and  while  the  iron  was  yet  unmoved.  Miner  proposed 
to  the  officers  of  the  Central  road  that  if  it  would  furnish 
him  old  railroad  iron  ihefii  he  would  give  ton  for  ton  of 
new  iron  for  it  when  he  could  get  the  transportation  over  the 
Gulf  road.     The  Central  officers  refused,  unless  he  should 
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have  the  new  iron  in  possession  and  deliver  it.  Subsequently, 
and  still  before  the  iron  was  actually  taken  away  from  the 
Gulf  road,  it  was  agreed  between  Adams,  the  superintendent 
of  the  Central,  and  Isaac  Scott,  who,  it  seems,  was  entrusted 
by  Miner  "  with  the  disposition  of  the  iron,'*  that  as  the  Gulf 
road  iron  came  on  to  Savannah,  it  should  be  delivered  to  the 
Central,  and  the  Central  should  send  on  to  Macon  old  iron, 
ton  for  ton,  paying  to  Scott  $32  00  per  ton  bonuSy  Mr.  Cuy- 
ler  remarking  that  it  was  a  pretty  sharp  thing  in  Scott,  but 
directing  Adams  to  make  the  arrangement.  In  September 
the  Gulf  iron  was  actually  taken  away  from  the  road,  under 
the  direction  of  the  Confederate  Quartermaster's  Department. 
Five  hundred  tons  of  it  were  delivered  to  the  Central,  the 
latter  furnishing  that  quantity  of  old  iron,  and  paying  to 
Scott  the  $32  00  i>er  ton  bonus.  Miner  showed  to  Adams,  at  the 
time  he  made  the  proposition  for  exchange,  his  instructions. 
No  appraisement  was  made,  and  no  payment,  though  the  evi- 
dence does  not  show  that  the  officers  of  the  Central  knew 
this.  The  evidence  is  clear,  however,  that  they  did  know 
that  the  iron  they  got  was  Gulf  railroad  iron,  and  that  they 
had  made  arrangements  with  Scott  to  make  the  exchange  and 
pay  the  bonvs  before  the  Gulf  iron  was  actually  taken  out  of 
the  possession  of  the  Gulf  roady  and  that  they  also  knew  that 
Miner's  instructions  did  not  authorize  him  to  make  any  such 
bargain.  The  iron,  thus  obtained  by  the  Central  road,  was 
soon  after  laid  on  its  track.  In  November,  1864,  General 
Sherman  tore  up  much  of  the  track  of  the  Central  road,  and 
bent  a  good  deal  of  its  iron,  so  that  it  had  to  be  sold  as  old 
iron.  This  action  was  brought  in  1866,  by  the  Gulf  road 
against  the  Central,  in  trover,  for  the  iron  whidi  went  into  its 
possession.  Iron  was  proven  to  have  cost  the  Gulf  road,  laid 
down  at  the  point  where  this  was  taken,  $98  11  per  ton,  in 
1867.  The  jury  found  for  the  plaintiff  for  the  highest  price 
proven  of  iron,  to-wit :  the  price  paid  by  the  Gulf  road  in 
1867,  with  interest  from  the  23d  September,  1865. 
We  do  not  feel  called  on  to  discuss  or  decide  several  of  the 
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questions  made  at  the  trial,  and  very  ably  and  elaborately  ar- 
gued by  counsel  at  the  hearing  before  this  Court. 

1.  In  the  view  we  take  of  the  issue  between  the  parties,  as 
established  by  the  proof,  we  are  of  the  opinion  that  the  ver- 
dict, except  for  the  interest,  is  right,  whether  his  Honor  Judge 
Schley  ruled  correctly  as  to  the  powers  of  the  Confederate 
States  officers  under  its  Constitution  and  laws,  to  seize  prop- 
erty under  the  circumstances,  or  not.  Assuming  that  the  Con- 
federate jStates'  Secretary  of  War  might  lawfully  divest  a  ti- 
tle by  seizure,  that  no  Act  of  Congress  was  necessary,  that  a 
great  exigency  existed,  and  that  under  the  circumstances  even 
payment  was  excused,  or  that  an  innocent  third  person,  set>- 
ting  up  title  through  the  Confederate  States,  was  protected 
unless  actual  notice  of  non-payment  was  shown.  Assuming 
all  this — which  we  do  not  decide — we  are  of  the  opinion  that, 
under  the  facts  proven,  the  Central  road  is  liable  to  the  Gulf 
road  for  this  iron.  Mr.  Adams  knew  Miner's  instructions  to 
seize  and  forward  the  iron  to  Atlanta.  Before  the  iron  was 
actually  seized,  indeed  whilst  it  was  an  open  question  and  un- 
der discussion  between  the  Gulf  road  and  the  authorities  at 
Richmond,  whether  it  should  he  taken  away  at  all,  the  con- 
tract was  made  with  Scott  that  when  the  iron  was  taken  it 
should  go  forthwith  into  the  possession  of  the  Central  road. 

In  the  very  nature  of  things,  an  impressment  can  only  be 
by  taking  possession.  We  will  not  say  that  if  an  officer  be 
about  to  take  possession,  and  have  the  present  capacity  to  do 
so,  and  the  owner  acquiesces,  he  may  not  afterwards  be  treated 
as  the  bailee  of  the  public.  But  surely  a  mere  notice  of 
seizure,  with  a  protest  and  objection  by  the  owner,  as  was  the 
case  here,  is  no  seizure.  The  evidence  is  clear  that  nothing 
was  done  by  Miner,  but  to  give  the  written  notice,  and  even 
this  stated  that  payment  would  be  made  after  the  weight  was 
ascertained.  The  iron  remained  as  it  was,  along  the  line  of 
the  road,  in  possession  of  the  owner,  not  even  under  guard, 
the  company  refusing  transportation  for  it  and  objecting  to 
the  impressment.  As  we  have  said,  the  very  essence  of  an 
impressment  of  personal  property  is  taking  possession.     It  is 
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thus  goods  are  seized  under  the  revenue  laws ;  it  is  thus  a 
sheriff  seizes ;  it  is  thus  a  landlord  distrains.  It  would  be 
monstrous  to  say  that  a  citizen  could  be  divested  of  his  title  in 
personal  property  under  any  form  of  government  by  notice 
that  the  public  had  seized  it  Doubtless^  Mr.  Miner  had  some 
enlarged  idea  of  his  powers^  and  supposed  that  it  was  compe- 
tent for  him  to  set  down  in  his  office  in  Savannah  and  by  the 
magic  of  his  pen  seize  the  one  thousand  tons  of  iron  scattered 
along  the  line  of  the  Atlantic  and  Gulf  road.  But  if  he 
could  do  this  (by  the  practice  of  any  government)  his  five 
thousand  tons  of  iron  could  easily  have  been  got ;  at  leasts  he 
could  easily  get  title  to  it,  for  by  this  simple  process  the  iron 
of  everybody  in  the  State  was  as  easily  taken  as  the  iron  of 
the  Gulf  road.  But  both  Mr.  Adams  and  Mr.  Cuyler  knew  this 
would  not  do,  and  they  refused  to  give  even  old  ii*on  for  new 
until  the  new  was  in  Miner's  possession.  But  they  made  the 
bargain  with  Scott,  and  when  this  Gulf  iron  was,  in  fact, 
taken — impressed,  seized — from  the  Gulf  road,  it  was  taken, 
not  to  be  sent  to  Atlanta  to  be  rolled,  not  to  be  used  for  the 
plating  of  war  vessels  for  the  Confederacy,  but  to  be  turned 
over  to  the  Centml  Railroad,  in  pursuance  of  a  contract  made 
by  Scott  with  Adams.  And  this  the  Central  officers  knew; 
indeed,  by  the  bargain,  as  stated  by  Adams,  the  Gulf  iron 
was  to  be  delivered  at  Savannah,  as  it  came  forward,  and  the 
Central  to  send  on  the  old  iron  and  pay  the  money.  There  is 
nothing  in  Miner's  instructions  to  justify  this  bargain,  and 
these  instructions  were  sliown  to  Mr.  Adams.  The  true  state 
of  the  matter,  therefore,  is,  that  this  iron  was  taJcen  to  be  turned 
over  to  the  Central  roady  and  this  with  the  full  knowledge  of 
Mr.  Cuyler  and  Mr.  Adams,  they  to  pay  to  Scott  $32  00  per 
ton  for  the  benefit  their  road  got  in  the  transaction.  The 
right  of  eminent  domain  has  never  been  held  to  go  this  far. 

To  justify  taking  private  property  for  public  use,  the  taking 
must  be  at  least  with  intent  to  so  apply  it.  To  take  it  for  the 
purpose  of  exchanging  it  with  another  citizen  for  his  property, 
is  a  perversion  of  the  right.  Such  an  act  does  not  come  within 
the  scope  of  the  right  of  eminent  domain.     The  Central  iron 
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was  as  subject  to  seizure  as  the  Gulf  irou,  and  to  take  the 
Gulf  iron  and  exchange  it  for  the  Central  iron  was  an  act  of 
fitvoritism  and  not  at  all  a  seizure  for  public  uses.  And  this 
was  by  agreement  with  the  Central  before  the  taking  was 
completed.  The  perversion  of  the  iron  from  its  true  use  was 
part  of  the  purj)ose  of  the  taking ;  it  was  a  vice  that  entered 
into  the  impressment  itself,  and  would  have  vitiated  it  had 
every  form  prescribed  by  law  in  times  of  peace  been  complied 
with.  And  of  this  purpose  the  Central  road  was  fully  aware. 
It  contracted  with  Scott  with  the  full  knowledge  that  the  iron 
was  to  be  traded  to  it  instead  of  going  forward  to  Atlanta  to 
be  used  by  the  Confederate  States  for  plating  ships. 

The  right  to  take  private  property  for  public  use  is  not 
thus  to  be  perverted  for  private  purposes.  Such  a  taking  is 
utterly  void,  though  every  form  be  complied  with,  and  the 
full  value  paid  to  the  owner:  See  Cooley's  Constitutional 
Limitations,  540,  and  other  cases  there  cited. 

It  was  contended  in  the  argument  that  this  exchange  to  the 
Central  road  of  new  iron  for  old,  was  itself  for  public  use; 
that  the  Central  road  was  part  of  the  great  line  from  the 
west  to  the  seaboard  and  to  Richmond,  and  that  it  was  the 
public  policy  of  the  Confederate  States  to  keep  this  important 
line  in  good  condition,  even  if  in  doing  so  other  roads  of  less 
importance  were  to  be  the  sufferers.  But  this  is  an  after- 
thought. Mr.  Miner  and  Isaac  Scott  were  charged  with  no 
such  mission,  even  if  such  a  purpose  would  justify  impress- 
ing iron.  The  receipt  of  the  $32  00  per  ton  by  Scott^s 
"  smart  trick ''  as  it  was,  gives,  we  fear,  the  true  character  to 
the  transaction.  W^  fear  the  true  purpose  was  to  get  the 
money ;  and  that  not  even  an  intent  to  benefit  the  public  was 
indulged  in.  At  any  rate  the  iron  was  taken  from  the  Gulf 
road,  to  be  hauled  to  the  Central  for  old  iron  and  money, 
and  this  the  Central  knew  and  participated  in,  and  if  this 
seizure  was  void  the  Central  road  got  the  iron  with  full  no- 
tice of  this  illegal  purpose,  and  can  stand  in  no  better  situa- 
tion than  Miner  or  Scott.  Under  the  authorities  we  have 
quoted^  had  every  requisite  of  the  law  in  time  of  peace  been 
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complied  with;  had  there  been  an  Act  of  Congr^  to  author- 
ize the  taking ;  had  appraisers  been  duly  appointed,  and  gold 
paid  to  the  full  value  of  the  property,  the  turning  of  the  iron 
over  to  the  Central  road,  would  render  the  taking  illegal 
and  as  the  Central  well  knew  that  it  was  getting  pressed  iron 
of  the  Gulf  road  for  its  old  iron  $32  00  per  ton  baniba,  it 
stands  charged  with  full  knowledge  of  the  illegality.  It  is 
in  no  better  position  than  those  who  conceived  the  plan  and 
carried  it  to  completion,  of  seizing  the  Gulf  iron  for  the  Cen- 
tral road,  sending  forward  the  Central  iron  to  Atlanta  for  the 
use  of  the  Confederacy,  and  pocketing  the  $32  00  per  ton  the 
Central  paid  for  the  advantage  it  got  in  the  transaction. 

For  these  reasons  we  think  the  jury  was  right  in  finding 
for  the  plaiutiflF,  even  admitting  the  Judge  in  error  on  the 
other  points  made.  We  do  not  discuss  these  points  because 
we  think  it  unnecessary,  as  the  case  will  not,  as  we  believe, 
be  again  tried.  The  view  we  have  taken  aiBrms  the  verdict 
of  the  jury  and  settles  the  liability  of  the  Central  road  for 
the  iron. 

2.  There  was  no  error  in  the  refusal  of  the  Judge  to  charge 
that  the  jury  might  consider  the  injury  to  the  defendant's  iron 
by  the  Federal  troops  under  Greneral  Sherman.  The  plaintiff 
had  no  part  in  that  except  as  a  common  sufferer.  The  evi- 
dence fails  to  show  that  any  of  the  iron  now  sued  for  was  in- 
cluded in  the  bent  and  destroyed  bars,  and  we  do  not  know 
of  any  rule  that  would  allow  this  to  be  considered  if  it  did. 

3.  We  are  clear,  however,  that  the  vertlict  giving  interest 
on  the  amount  found  from  23d  of  September,  1865,  is  illegal 
under  our  law.  This  is  not  an  action  for  the  price  of  the  iron, 
waiving  the  tort.  The  measure  of  damages  then  would  be 
the  value  of  the  iron  at  the  time  it  was  taken,  with  interest. 

In  this  kind  of  action  the  verdict  is  for  damages,  a  gross 
sum,  and  by  our  statute.  Code  of  1873,  section  3077,  the 
plaintiff  may  recover  the  highest  proven  value  of  the  thing 
up  to  the  time  of  the  trial.  This  Court,  in  37  Georgia,  335, 
decided  that  this  is  now  the  only  rule.  Perhaps  this  is  too 
broad  a  statement,  as  cases  may  occur,  as,  for  instance^  where 
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the  property  has  merely  passed  through  the  defendant's  hands^ 
where  the  sounder  rule  would,  as  I  think,  be  to  give  the  value 
at  the  conversion,  with  interest  since,  not  as  interest  but  as 
the  measure  of  damages. 

Judgment  reversed,  conditionally. 

105      45 
50    4M 

The  Coast  Line  Railroad  Company,  plaintiff  in  error,  los  593 
V8.  OcTAVUS  Cohen  et  cU.,  defendants  in  error.  ^  ^ 

50    4511 

1.  A  Court  of  equity  will  not  entertain  a  bill  in  the  name  of  one  or  more   124  20t{ 

private  citizens  to  restrain  the  obstruction  of  a  public  street,  no  private 
injury  or  threatened  injury  being  alleged  to  such  citizens  or  to  their 
property.  In  such  a  case,  the  nuisance  being  purely  a  public  one,  can 
only  be  restrained  by  the  public,  on  information  filed  by  a  public  offi- 
cer, to-wit:  by  the  Solicitor  General  for  the  Circuit. 

2.  Nor  is  it  sufficient  that  one  of  the  parties  is  a  lot  owner  on  the  street, 
00  specific  injury  to  said  property  being  alleged,  but  only  a  general 
allegation  that  damage  will  result  to  said  lot. 

8.  A  railroad  company  was  chartered,  with  the  privilege  of  running  its 
road  from  such  point  within  the  limits  of  the  city  of  Savannah  as  the 
Mayor  and  Council  of  the  city  should  designate,  and  from  thence  to 
the  sea  coast,  by  certain  cemeteries  outside  of  the  city,  but  used  by 
the  citizens  for  the  burial  of  their  dead.  The  Mayor  and  Council  fixed 
the  initial  point  considerably  within  the  city,  and  passed  an  ordinance 
permitting  the  company  to  lay  down  its  track  from  such  initial  point 
through  certain  streets  and  squares  on  the  route  from  such  point  by 
said  cemeteries  in  the  direction  prescribed  by  the  charter,  and  to  run 
horse  cars  thereupon : 

Held,  That  such  permission  was  within  the  authority  of  the  Mayor  and 
Council  over  the  streets  and  squares  of  the  city,  and  under  its  charter 
the  company  might,  with  such  authority,  so  use  the  streets,  not  ob- 
structing them  permanently  by  excavations  or  embankments,  and 
leaving  them  conveniently  passable,  except  by  the  passage  of  the  cars. 
Under  such  limitations  no  public  nuisance  will  be  created,  and  no 
grounds  for  an  injunction  by  the  public  exist. 

Injunction.  Nuisance.  Municipal  corporation.  Before 
Judge  Hansbll.  Chatham  county.  At  Chambers.  Novem- 
ber 5th,  1873. 

Octavus  Cohen,  W.  H.  Tison,  Henry  Brigham,  Joseph  S. 
Claghorn,  William  Remshart^  James  W.  Lathrop,  George  W. 
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Wylly,  John  D.  Hopkins  and  W.  W.  Remshart,  filed  their 
bill  against  the  Coast  Line  Railroad  Company^  containing, 
substantially^  the  following  allegations : 

That  they  are  citizens  and  residents  of  the  city  of  Savan- 
nah, and  owners  of  real  estate  and  other  property  within  the 
limits  of  said  city,  and  that,  as  citizens  of  said  city  and  State, 
tliey  are  entitled  to  the  free  and  unobstructed  use  and  enjoy- 
ment of  the  public  streets  and  squares  of  said  city,  except 
where  they  had  legally  parted  with,  or  been  lawfully  divested 
of  said  rights ;  that  the  good  health  and  sanitary  condition 
of  the  city,  and  of  themselves  and  families,  depended  on  its 
thorough  drainage  and  sewerage,  and  keeping  the  public 
drains  in  order ;  that  public  sewers  had  been  constructed 
along  Broughton  and  Bolton  streets,  and  the  draining  of  said 
sewers  is  essential  to  the  health  of  the  citizens. 

That  the  Legislature  of  the  State  of  Georgia,  by  an  Act 
approved  October  10th,  1868,  incorporated  the  Wilmington 
Railroad  Company,  with  authority  to  construct  a  railroad 
from  such  point  in  the  city  as  may  be  authorized  by  tlie  Mayor 
and  Aldermen,  to  any  point  or  points  on  Wilmington  Island, 
said  Act  giving  no  authority  whatever  to  said  company  to 
pass  through  or  over  any  street  or  square ;  that  the  (Jeneral 
Assembly,  by  an  Act  approved  August  26th,  1872,  changed 
the  name  of  said  Wilmington  Railroad  Company  to  the  Coast 
Line  Railroad  Company.  That  the  General  Assembly,  by 
an  Act,  approved  December  21st,  1866,  authorized  the  Mayor 
and  Aldermen,  in  their  corporate  and  public  capacity,  to  con- 
struct and  operate  carriage  railways  in  any  of  the  streets  of 
said  city,  upon  ceiiain  conditions;  and  among  others,  that  they 
should  not,  in  any  manner,  interfere  with  the  free  passage  of 
vehicles,  horsemen  and  footmen,  and  that  no  such  railway 
should  ever  be  built  or  laid  on  any  street  which  runs  through 
a  square  or  a  park,  and  that  upon  said  conditions  said  city 
could  let  or  farm  said  privilege ;  that  from  time  immemo- 
rial the  public  squares  have  been  used  by  the  citizens,  their 
families  and  children,  as  places  of  recreation,  and  that  the 
passage  of  horse-cars  will  not  only  injure  their  beauty,  and 
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produce  noise  and  dust,  but  injure  them  as  places  of  safe  and 
pleasant  recreation,  and  will  defeat  the  ends  for  which  they 
were  set  apart ;  that  the  use  of  said  squares  by  horse-cars  is 
an  invasion  of  their  rights  unauthorized  by  law. 

That  the  present  Mayor  and  Aldermen,  by  an  ordinance 
passed  September  29th,  1873,  at  the  request  of  the  said  de- 
fendant, designated  the  intersection  of  West  Broad  and 
Broughton  streets  as  an  initial  point,  from  which  said  de- 
fendant might  commence  a  line  of  road,  running  thence  east 
along  Broughton  street  to  Habersham,  thence  south  through 
Habersham  to  Bolton  street;  that  said  ordinance  does  not 
give  any  express  authority  to  said  defendant  to  use  said  streets 
or  squares,  but  it  is  a  mere  license,  leaving  the  risk  and  re- 
sponsibility upon  it  to  rest  upon  such  rights  as  it  might  have 
derived  from  the  General  Assembly. 

That  the  defendant  was  proceeding,  without  authority  of 
law,  to  lay  a  track  to  be  used  by  horse-cars  from  West  Broad 
street  through  Broughton  street,  east  to  Habersham  street, 
thence  through  Habersham  street,  and  through  the  public 
squares,  intersecting  said  Habersham  street,  south  to  Bolton 
street,  and  thence  east  through  Bolton  street ;  tliat  Wilming- 
ton Island  is  east  of  said  city,  and  that  an  initial  point  could 
be  designated  in  the  extreme  eastern  portion  of  said  city, 
whence  said  road  could,  by  a  more  direct  route,  without  pass- 
ing through  any  of  said  streets  or  squares,  reach  its  destination. 

That  Habersham  street  runs  through  several  squares,  and 
Bolton  street  through  Forsyth  Park  ;  that  large  public  sew- 
ers are  laid  in  both  Broughton  and  Bolton  streets,  and  that 
the  construction  and  use  of  a  railway  over  them  would  inter- 
fere with  access  to  and  repair  of  the  sewers.  That  Brough- 
ton street  was  one  of  the  most  important  in  the  city ;  that 
the  defendant  had  torn  up  and  obstructed  the  same  and  was 
still  engaged  in  tearing  up  and  obstructing  the  same,  for  the 
purpose  of  laying  said  track,  and  that  it  seriously  interfered 
with  the  free  passage  along  and  across  said  street. 

That  said  City  Council  had  not  attempted  to  use  said  streets, 
or  to  lay  tracks  thereon  in  their  public  capacity,  and  had  not, 
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in  said  ordinaDce  or  any  other,  farmed  or  let  said  privilege  to 
the  defendant,  but  that  the  defendant  was  tearing  up  said 
street,  on  its  own  responsibility,  without  any  legal  authority 
whatever.  That  they  had  called  upon  the  defendant  to  res- 
pect their  rights  as  citizens,  and  to  desist  from  tearing  up  the 
streets  and  squares,  but  it  had  refused  to  do  so. 

That  complainants  are  the  owners  of  property  in  said  city, 
and  as  such  owners  and  tax-payers,  they  contribute  large 
sums  to  its  support,  and  have  a  special  interest  in  the  amount 
of  said  taxes  and  the  appropriation  thereof. 

That  the  sewers  have  been  constructed  at  a  large  outlay, 
and  that  a  large  portion  of  the  taxes  paid  by  them  have  been 
applied  to  the  thorough  drainage  of  the  city,  and  the  improve- 
ment of  the  squares.  That  as  tax-payers  they  had  a  right  to 
insist  that  nothing  should  be  done  by  the  defendant  to  impair 
said  system  of  drainage,  or  to  prevent  free  access  to  said  pub- 
lic drains,  or  to  diminish  the  value  of  corporate  property,  or 
to  endanger  the  lives  of  themselves  or  families,  in  the  enjoy- 
ment of  said  public  squares,  or  to  divert  said  squares  from 
their  legitimate  use.  That  the  streets  and  squares  are  held 
by  the  Mayor  and  Aldermen  in  trust  for  the  use  of  complain- 
ants and  other  citizens,  and  should  be  used  for  the  benefit  of 
the  tax-payers. 

That  by  the  Act  of  1866,  the  Mayor  and  Aldermen  are 
allowed  to  let  or  farm  the  privil^es  therein  mentioned,  upon 
conditions  advantageous  to  the  tax-payers,  and  that  the  ordi- 
nance under  which  the  defendant  claims  a  right  to  traverse 
said  streets,  contains  no  condition  in  favor  of  said  tax-payers. 

That  the  Mayor  and  Aldermen  have  no  right  to  give  away 
the  franchises,  the  property  of  the  tax-payers,  or  to  permit 
their  use  for  any  illegal  purpose.  That  they  have  applied  to 
the  Mayor  and  Aldermen  to  prevent  the  unauthorized  use  of 
said  streets  and  squares,  and  to  use  its  power  to  abate  public 
nuisances,  to  prevent  the  illegal  obstruction  of  the  streets  and 
squares,  but  they  refuse  to  interfere  in  their  behalf  and  are 
guilty  of  a  breach  of  trust  in  the  premises. 

That  the  injuries  are  immediate  and  irreparable  in  damages. 


Digitized  by  LjOOQ IC 


ATLANTA,  JULY  TERM,  1873.  456 

The  Coast  Line  Railroad  Company  vs,  Cohen  ei  <iL 

That  one  of  the  defendants,  Greorge  W.  Wylly,  owna  a  lot  on 
Broughton  stre^et,  and  that  the  special  use  of  said  street  is  an 
invasion  of  bis  rights,  and  that  he  is  remediless  at  common 
law. 

Upon  these  allegations  complainants  prayed  for  an  injunc- 
tion to  be  directed  to  the  defendant  restraining  it  from  laying 
a  horse  railroad  track,  or  any  other  track,  upon  Broughton 
street,  or  Habersham  street,  or  Bolton  street,  or  the  squares 
on  Habersham  street,  until  their  rights  could  be  heard  and 
determined. 

To  this  bill  was  attached,  as  an  exhibit,  an  ordinance  of  the 
City  Council  of  Savannah,  passed  September  29th,  1873,  giv- 
ing the  initial  point  to  the  Coast  Line  Railroad  Company. 

The  defendant  filed  a  general  demurrer  to  the  bill  for  want 
of  equity,  and  moved  that  the  issue  as  made  by  the  demurrer 
should  first  be  considered  and  disposed  of  before  it  should  be 
called  on  to  answer,  claiming  the  right  to  open  and  conclude 
the  argument  on  bill  and  demurrer.  The  motion  was  over- 
ruled and  counsel  for  defendant  excepted. 

The  defendant  then  filed  its  answer  to  the  bill,  admitting 
that  it  was  proceeling  to  construct  a  railway  from  the  inter- 
section of  Broughton  street  and  West  Broad  street,  through 
Broughton,  Habersham  and  Bolton  streets,  in  the  city  of  Sa- 
vannah. That  the  Wilmington  Railroad  Company  was  in- 
corporated by  Act  of  the  Legislature,  October  10,  1868,  at- 
taching a  copy  of  the  Act  as  an  exhibit,  and  that  the  said  Act 
was  amended  August  26,  1872,  and  the  style  of  the  company 
changed  to  the  Coast  Line  Railroad  Company,  attaching  a 
copy  of  this  Act  also  as  an  exhibit. 

That  by  said  Act  the  defendant  was  authorized  to  construct 
a  railroad  from  such  point  in  the  city  of  Savannah  as  may  be 
authorized  by  the  Mayor  and  Aldermen,  to  any  point  or 
points  on  Wilmington  Island,  with  leave  to  pass  conven- 
iently near  to  the  Cathedral  and  Bonaventure  Cemeteries, 
which  lie  in  the  direction  of  Wilmington  Island.  That  in 
pursuance  of  the  authority  and  requirements  of  the  said  Acts, 
the  Mayor  and  Aldermen,  by  ordinance,  authorized  the  de- 
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iendant  to  build  its  track  from  the  point  of  intersection  of 
Broughton  and  West  Broad  streets,  and  that  it  was  proceed- 
ing to  construct  its  road  from  the  point  so  authorized  to  Wil- 
mington Island  by  the  said  cemeteries,  in  the  most  direct  and 
feasible  route,  through  Broughton,  Habersliam  and  Bolton 
streets,  until  restrained  by  the  order  in  this  case. 

That  the  construction  of  its  raihvay  along  certain  streets  of 
Savannah  did  not,  and  would  not,  in  any  manner,  obstruct  or 
interfere  with  the  free  use  of  the  streets,  as  they  had  been  ac- 
customed to  be  used,  nor  would  it  interfere  with  the  use  and 
enjoyment  of  the  squares  of  the  city,  as  they  had  been  accus- 
tomed to  be  used  and  enjoyed.  That  the  complainants  to  the 
bill,  who  largely  own  and  control  the  Savannah,  Skidaway 
and  Seaboard  Railroad,  had  constructed  a  railway  in  the  city 
of  Savannah  through  Abercorn  street,  a  street  intersected  with 
squares  just  as  Habersham  street  is,  and  that  that  railroad  is 
not  considered  by  them  as  interfering  with  the  use  and  enjoy- 
ment of  said  squares.  If  so,  the  same  is  being  continually  nin 
by  said  railroad  company,  with  the  full  assent  and  permission 
of  the  complainants  to  the  bill.  That  the  said  Savannah, 
Skidaway  and  Seaboard  Railroad,  owned  and  controlled  as 
aforesaid,  has  been  operating  a  railway  on  Whitak^  street  for 
several  years,  the  track  of  which  is  upon  and  over  a  sewer, 
and  that  the  same  has  not  proved  injurious  to  the  sewer,  nor 
does  it  interfere  with  the  drainage  or  health  of  the  city. 

That  the  track  of  the  defendant  along  the  streets  of  the 
proposed  route  does  not  lie  upon  the  sewer  in  said  streets,  but 
is  being  built  under  the  direction  of  the  municipal  authorities 
of  the  city,  who  indicate  the  line  upon  which  the  track  is  to 
be  laid.  That  the  said  track  does  not,  and  will  not  interfere 
with  the  drainage  or  health  of  the  city. 

That  Bolton  is  not  a  public  street,  but  is  private  property, 
and  that  neither  the  city  nor  the  citizens  have  any  right  of 
easement  over  it. 

That  the  complainants  in  the  original  bill  knew  of  the  in- 
tention of  the  defendant  to  construct  a  railway  from  the  inter- 
section of  Broughton  and  West  Broad  streets,  on  the  line 
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since  used,  for  several  months  past.  That  the  work  was  com- 
menced in  the  month  of  April  of  this  year,  and  it  was  noto- 
rious that  many  thousand  dollars  had  been  expended  on  the 
same,  and  that  the  work  of  laying  the  track  was  in  such  a  con- 
dition that  the  streets  would  be  extremely  inconvenient  for 
the  passage  of  vehicles,  etc.,  having  been  upturned  for  the 
purpose  of  grading,  etc.  That  no  action  had  been  taken  to 
stop  the  progress  of  the  work  until  this  large  expenditure 
had  been  made  and  the  laying  the  track  in  the  city  nearly 
completed. 

To  the  answer  were  appended  copies  of  the  Act  incorpora- 
ting the  Wilmington  Railroad  Company,  and  the  Act  amend- 
atory thereto. 

Upon  the  hearing  of  the  motion  for  injunction,  voluminous 
affidavits  were  read,  which  are  unnecessary  to  an  understand- 
ing of  the  decision. 

The  Chancellor  granted  the  injunction  as  prayed  for,  j(nd 
defendant  excepted. 

The  defendant  assigns  error  upon  each  of  the  aforesaid 
grounds  of  exception. 

RuFUS  E.  Lester;  Jackson,  Lawton  &  Basinger, 
for  plaintiff  in  error. 

1.  The  Court  should  have  dispose^l  of  the  issue  made  hy 
bill  and  demurrer,  before  proceeding  fuHher  in  the  hearing. 
Although  demurrer,  plea  and  answer  may  be  filed  together, 
they  must  be  disposed  of  in  the  order  named :  Code,  4191, 
[4132.]  No  injunction  can  issue  pending  a  demurrer:  1 
Daniell's  Chan.  Plea,  and  Practice,  (Perkin's  edition,)  666 
Mar.;  Cousons  vs.  Smith,  13  Ves.,  164.  The  Court  had 
power  to  hear  and  determine  the  demurrer :  Acts  of  1869,  p. 
186.  And,  by  sustaining  the  demurrer,  to  refuse  the  injunc-' 
tion  :  Powell  V8.  Parker  et  ai.,  38  Ga.,  645.  In  giving  no- 
tice of  application  for  an  injunction  on  bill  just  filed,  the  com-* 
plainants  below  put  the  defendant  on  its  defense  at  that  time, 
whether  by  demurrer,  by  plea  or  by  answer,  and  consequwktly 
waived  the  notice  required  by  the  Act  of  1869. 
Vol.  u  80. 
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2.  The  Court  had  no  jurisdiction  of  the  case  as  made  by 
the  bill.  The  grounds  of  complaint  are:  1.  That  the  con- 
struction of  the  contemplated  railway  along  Broughton  and 
Bolton  streets,  will  prevent  free  access  to  public  sewers  for 
the  purpose  of  cleansing  and  repairing  the  same^  and  that  the 
good  health  and  sanitary  condition  of  the  citizens  of  Savan- 
nah and  their  families^  are  very  greatly  dependent  upon  the 
thorough  drainage  and  sewerage  of  said  city.  2.  That  there 
will  be  an  invasion  of  certain  squares  in  said  city  by  horse- 
cars  to  be  run  on  said  railway,  and  that  this  will  be  a  misap- 
plication and  abuse  of  them,  injurious  to  the  rights  of  com- 
plainantSy  as  citizens,  in  said  squares  as  places  of  safe  and 
pleasant  recreation  and  enjoyment  If  these  all^ations  pi*e- 
sent  a  nuisance  at  all,  it  is  a  public  nuisance :  Code,  2997, 
[2946.]  The  law  provides  the  remedy  for  a  pMic  nuisance : 
Code,  4095,  [4026.]  And  there  is  special  provision  made 
for  the  abatement  of  a  public  nuisance  in  the  city  of  Savannah : 
Code,  4875,  [4777  ;]  Vason  w.  The  South  Carolina  Railroad, 
42  Gk.,  631.  If  the  bill  present  a  case  of  publio  nuisance, 
there  has  been  condonation  of  it  by  the  public  authorities  of 
Savannah.  Still,  were  a  proper  case  made,  in  proper  form, 
on  the  part  of  the  public,  a  Court  of  equity  might  interfere 
by  injunction :  Mayor  and  Council  of  Columbus  ««.  Jacques 
et  al.,  30  Gra.,  506.  But  the  case  is  neither  a  proceeding  to 
abate  a  nuisance,  nor  to  restrain  it  in  behalf  of  the  public  at 
large.  The  bill  is  filed  by  private  individuals ;  and  they  al- 
lege no  special  damage  resulting  to  themselves  as  contra-dis- 
.tinguished  from  the  public  at  large. 

3.  But  the  all^ations  of  the  bill  fail  to  make  out  a  case  of 
^public  nuisance.  It  is  not  averred  that  there  will  be  embank- 
ments or  excavations  obliterating  any  portion  of  the  streets. 
This  was  the  origin  of  the  nuisance  recognized  in  Gleason  vs. 
ihe  Albany  and  Gulf  Railroad  Company  et  al.,  33  Ga.,  615, 
616,  617.  It  is  distinctly  averred  that  the  cars  are  to  be 
drawn  by  horses ;  this  precludes  the  idea  that  they  are  to  be 
propelled  by  steam  ;  constituting  the  nuisance  recognized  by 
Ihe  Court  in  the  case  of  42  Gtu    A  railway  so  coastructed 
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along  the  streets  of  a  city  as  not  to  abridge  the  use  of  it  for 
the  other  purposes  of  a  street^  and  employed  for  the  transpor* 
tation  of  cars  drawn  by  horses  is  not  per  ae  a  nuisance :  Drake 
et  al.y  V8.  The  Hudson  River  Railroad  Company,  7  Barbour, 
608,  544,  645 ;  9  Paige,  170.  The  squares  in  Savannah,  for 
such  use,  are  not  to  be  distinguished  from  the  streets :  The  S. 
&  T.  R.  Co.  V8.  the  Mayor,  etc.,  45  Ga.,  606,  607. 

4.  But,  even  if  there  had  been  such  allegations  in  the  bill 
as  could  sustain  the  pretence  of  an  equity,  they  have  been 
sworn  away  by  the  answer  and  the  aflSdavits.  The  affidavit 
of  Hogg  repels  the  averment  of  the  location  of  the  railway 
over  the  sewers.  The  affidavits  of  the  persons  owning  the 
land  called  Bolton  street,  and  of  persons  owning  lots  along 
the  line  of  Habersham  street,  repel  the  assumption  that  the 
use  of  it  for  the  railway  will  interfere  with  the  enjoyment  of 
the  squares. 

6.  Assuming,  then,  that  the  plaintiff  in  error  was  construct- 
ing its  railway  through  the  streets  of  Savannah  without  au- 
thority of  Legislative  Act,  still  no  case  was  presented  by  the 
bill  which  could  sustain  an  injunction. 

6.  Even  though  there  had  been  equity  in  the  bill,  and  the 
parties  complainant  had  been  clothed  with  the  right  to  pre- 
sent it,  still  the  injunction  ought  not  to  have  been  granted 
before  the  question  of  feet  involved  had  been  submitted  to  a 
jury:  Nelms  vs.  Morgan,  44  Gra.,  619";  2  Green's  Chancery 
Reports,  429.  The  road  was  designed  for  the  public  conve- 
nience, and  the  retaining  the  streets  of  Savannah  in  their 
actual  condition  was  a  great  inconvenience.  For  these  reasons 
alone,  were  there  no  others,  the  injunction  should  not  have 
been  granted :  The  Mayor,  etc.,  vs.  Georgia  Railroad  Com- 
pany, 40  Ga.,  476;  Cook  vs.  The  North  and  South  Railroad 
Company,  46  Ga.,  620. 

Georoe  a.  Mercer;  Hartridge  &  Chisholm,  for  de- 
fendants. 

The  plaintiff  in  error  has  no  right  under  the  Acts  of  the 
Legislature  or  the  ordinance  of  September  29,  1873,  to  lay  a 
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tiack  through  any  street  or  square,  or  to  use  such  track  if 
laid:  See  Act  1868,  p.  114;  Revised  Code,  sections  4752, 
4753,  4748 ;  11  Peters  R.,  pp.  545,  549,  600;  40  Ga.,  619, 
etc.;  23  Pickering  R.,  398 ;  1  Redfield  on  R.,  p.  309  ;  Re- 
vised Code,  section  753;  32  Barbour,  365,  366 ;  7  Ga.,  221, 
225;  44  Ibid.,  559;  45  Ibid.,  609;  33  Ibid.,  601,  608,  609, 
612,  613 ;  1  American  Railway  Cas.,  pp.  572,  577,  578 ; 
Davis  V8.  Mayor,  etc.,   4  Kernan,  (14  New  York,)  519,  520. 

Any  citizen  of  Savannah  has  a  right,  under  our  statute,  to 
complain  of  an  illegal  obstruction  of  the  street.  A  proceed- 
ing in  the  name  of  the  State  would  be  but  a  matter  of  form, 
and  would  be  proper  only  where  all  citizens  of  the  State  were 
equally  interested.  Citizens  of  Savannah  have  a  special  interest 
as  such :  See  Revised  Code,  sections  2946,  4777,  4751,  4024; 
40  Ga.,  87;  33  Ibid.,  602;  45  Ibid.,  610,  607. 

A  mandamus  would  not  aflTord  adequate  relief,  as  the 
road  would  be  finished  before  it  could  be  heard,  and  a  Court 
of  equity  will  always  interfere  where  no  other  complete  and 
adequate  remedy  is  available:  See  Revised  Code,  sections 
3026,3153,3143,  4119. 

Complainants  allege  that  they  had  called  upon  the  Mayor 
and  Aldermen,  then  trustees,  to  protect  them,  and  they  had 
refused  to  interfere.  When  the  trustee  refuses  to  act,  the  cestui 
que  ttmst  suffers  a  special  injury:  See  Barbour,  p.  548;  45  Ga., 
607,610;  22  76tU,  484,  485. 

The  complainants  not  only  have  a  right,  as  citizens  of  Sa- 
vannah, to  complain  against  the  construction  of  the  road  as  a 
nuisance,  but  they  have  a  further  right,  as  corporator  and 
tax-payers,  to  complain  of  any  nuisance  or  abuse  of  corporate 
property  or  franchises.  The  privilege  of  letting  or  farming 
the  right  to  run  horse-cars  on  the  streets  is  corporate  property 
as  much  as  the  money  in  the  treasury :  See  22  Barbour,  484, 
485;  15  Ibid.,  214,  231.  Bouvier  defines  to  farm  out  "to 
rent  for  a  certain  term:"  Vol.  1,  p.  575.  To  let,  to  grant  the 
use  and  possession  of  a  thing  for  compensation:  Vol.  2,  p.  27. 

Complainants  allege  that  the  Mayor  and  Aldermen,  then 
trustees,  instead  of  letting  the  privil^e  for  compensation,  and 
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thus  decreasing  the  public  burdens,  have  not  only  given  away 
this  corporate  property  for  nothing,  but  have  relieved  the 
plaintiff  in  error  from  taxation  for  four  years.  These  allega- 
tions are  not  denied,  and  must  therefore  be  taken  as  true : 
See  Revised  Code,  sections  4752,  4753.  The  Act  moreover 
(Revised  Code,  section  4755)  forbids  the  city  to  depute  the 
privilege  for  more  than  ten  years,  while  the  ordinance  con- 
tains no  limit  as  to  time :  See  4  Kernan,  (14  New  York,)  pp. 
632,  533.  Corporators  and  tax-payers  certainly  have  the 
right  to  be  heard  upon  these  points :  See  Revised  Code,  sec. 
4724;  22Barbour,  415,  484;  45Ga.,607;  15  Barbour,  206, 
212,  213,  218,  219,  230,  231 ;  High  on  Injunctions,  section 
792 ;  Schofield  vs.  Eighth  School  District,  27  Conn.,  499 : 
See  opinion  of  Judge  Cooley,  vol.  5,  American  Law  Rev.  134. 
Each  citizen  has  a  right  to  complain,  though  others  may  ap- 
prove :  33  Ga.,  619 ;  and  though  the  public  may  be  benefited: 
7  Barbour,  545 ;  4  Kernan,  525,  529. 

McCay,  Judge. 

1.  The  decisions  of  the  Courts,  both  in  England  and  Amer- 
ica, are  quite  uniform,  that  in  the  case  of  a  purely  public 
nuisance,  where  no  private  person  receives  damage  8{)ecial  to 
himself,  the  Courts  will  not  interfere,  either  to  enjoin  or  abate, 
at  the  suit  of  a  private  individual.  The  proceeding  in  all 
such  cases  must  be  in  the  name  of  the  public.  In  England,  and 
in  most  of  the  States,  Aere  is  an  information  by  the  Attorney 
General,  and  the  reason  of  the  rule  is  plain.  If  the  injury  is 
purely  a  public  one,  it  is  one  for  the  public  to  complain  of. 
No  private  person  has,  or  ought  to  have,  a  right  to  take  charge 
of  the  rights  of  the  public.  A  judgment,  either  pro  or  con, 
would  bind  nobody,  since  every  other  citizen  has  the  same 
right  to  sue  as  the  moving  party,  unless,  indeed,  the  rule 
should  exist  that  the  first  private  person  suing  should  obtain 
an  exclusive  right,  and  a  judgment  between  him  and  the 
party  complained  of  bind  the  world — a  rule,  however,  that 
would,  we  think,  work  badly.  The  old  rule,  and  one,  as  we 
have  said,  universally  adopted,  is  the  one  we  have  stated. 
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Kerr  on  Injunctions,  334 ;  Waterman  &  Eden  on  Injunctions, 
1  vol.,  282.  It  was  contended,  in  argument,  that  this  case 
might  fairly  come  within  that  rule  which  allows  a  tax-payer 
to  file  a  bill  in  his  own  name  against  city  authorities  which 
are  misapplying  public  funds,  as  an  abuse  of  a  trust :  Dillon  on 
M.  Cor.,  sections  729,  790.  But,  so  far  as  we  can  find,  this 
privilege  only  extends  to  a  misuse  of  public  property,  and 
there  is  no  case  where  it  has  been  extended  to  an  obstruction 
or  misuse  of  the  streets,  exdept  where  special  damage  has 
come  to  the  complainant,  and  even  then  only  his  rights  are 
disposed  of  by  the  judgment. 

2.  In  this  case  one  of  the  complainants  is,  by  the  amend- 
ment, alleged  to  be  a  lot  owner  on  one  of  the  streets.  We 
recognize  the  distinction  between  the  rights  of  the  public  and 
the  private  rights  of  a  lot  owner  on  the  street  to  a  free  pas- 
sage to  and  from  his  property  on  the  street.  This  is  a  private 
right  distinct  from  the  right  of  the  public,  and  a  suit  will  lie 
for  the  protection  of  this  right,  even  where  the  nuisance  is  also 
a  public  one.  But  the  bill  sets  forth  no  damage,  or  threat- 
ened damage,  to  the  lot.  Prima  fade,  a  street  railroad,  prop- 
erly laid  down,  is  a  benefit  instead  of  an  injury  to  the  property 
holders  on  the  street,  and  it  is  not  sufficient  to  justify  the  in- 
terference of  equity,  for  a  lot  owner  to  charge  that  the  railroad 
will  injure  his  lot.  Facts  must  be  set  forth,  specifications  of 
the  injury  made,  so  that  an  intelligent  mind  may  understand 
how  and  to  what  extent  there  will  bfe  injury.  The  railroad 
company  may  take  issue  with  the  charge,  and  is  entitled  to 
details  so  that  it  may  reply. 

3.  But  we  do  not  think  the  charges  in  this  bill  make  out 
even  a  case  of  a  public  nuisance.  A  street  railroad  so  laid  as 
to  be  even  with  the  street,  and  properly  laid  and  kept  in 
order,  is  no  obstruction  to  the  ordinary  use  of  the  street.  As 
all  experience  shows,  it  is  a  very  desirable  and  proj>er  use  of 
a  street,  and  one  that  cities  are  every  day  more  and  more 
anxious  for.  The  franchise  consists  rather  in  the  right  to  the 
exclusive  right  to  the  track  than  in  the  right  to  lay  the  track. 

This  company  has  a  grant  from  the  legislature  to  lay  down 
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a  track  from  such  point  within  the  city  to  the  terminus  on 
the  seaboard,  by  way  of  the  cemeteries,  as  the  City  Council 
may  prescribe.  No  special  mention  is  made  of  streets  in  the 
charter,  but  the  very  nature  of  the  enterprise  to  connect  the 
city  with  the  cemeteries,  and  the  reference  to  the  City  Council 
for  an  initial  point  within  the  city,  indicate  to  our  minds  a 
fair  intent  that  the  use  of  the  streets  for  the  purpose  is  within 
the  scope  of  the  charter.  The  right  te  run  the  road  from  (tome 
point  within  the  city  is  granted  by  the  charter.  That  point 
has  been  fixed  by  the  Mayor  and  Council,  as  the  Act  incor- 
porating the  company  provides.  How  are  they  to  get  from 
that  point  to  the  city  boundary?  It  would  be  impossible 
to  do  this  without  using  the  streets  in  some  way,  either  by 
crossing  them  or  by  running  the  road  through  them.  But 
most  fairly  we  think  the  intent  of  the  L^islature  was  that, 
with  the  consent  of  the  city  authorities,  the  streets  were  to 
be  used.  Nor  do  we  feel  authorized  to  say  that  because 
the  Act  of  1866  excepted  the  streets  having  squares  in  them 
from  the  scheme  then  contemplated,  the  same  intent  is  to 
apply  to  this  Act.  There  is  in  the  Act  incorporating  the 
Coast  Line  Company  no  restriction.  The  initial  point  is  any 
place  within  the  city  consistent  with  the  route  to  the  coast  by 
way  of  the  cemeteries.  The  precise  point  is  left  with  the 
Mayor  and  Council,  and  there  is  no  limitation  of  the  point  to 
some  street  or  streets  not  having  squares.  Doubtless,  when 
the  city  authorities  applied  for  and  obtained  the  authority  to 
lay  down  street  rails,  at  first  they  were  themselves  averse  to 
such  a  use  of  the  squares ;  but  experience  and  observation  seem 
to  have  satisfied  them  that  this  use  is  not  hurtful  to  those  orna- 
ments of  the  city.  Another  Legislature  may  well  give  a  new 
grant.  The  Act  of  September  28, 1 868,  ratifying  the  act  of  the 
city  granting  privileges  under  the  Act  of  December  21,  1866, 
to  the  Skidaway  Company,  does  not,  as  it  seems  to  us,  have 
any  significance  on  this  point,  since,  obviously,  there  was  no 
call  on  this  ratifying  Act,  to  go  further  than  the  city  had 
gone,  or  had  authority  to  go,  in  its  ordinance  granting  to  the 
Skidaway  Company  the  right  to  connect  its  line  with  the 
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streets.  We  can  hardly  suppose  the  L^islature  to  have  any 
policy  in  reference  to  the  squares  of  Savannah.  Practically, 
this  matter  must  always  lie  within  the  control  of  the  city, 
through  the  Legislature.  What  the  city,  the  people  of  the 
city,  desire,  will  and  ought,  unless  vested  rights  prevent,  to 
be  granted  by  the  Legislature.  And  we  think  no  argument^ 
based  on  any  indication  of  State  policy,  can  arise. 
Judgment  reversed. 


William  Dougherty,  plaintiflF  in  error,  vs.  Jacob  Foole, 
defendant  in  error. 

William  Dougherty,  plairttiff  in  error,  vs.  William  S. 
Chipley,  defendant  in  error. 

William  Dougherty,  plaintiff  in  error,  vs.  Hampton  S, 
Smith,  defendant  in  error. 

Id  accordance  with  the  opinion  of  a  minority  of  ibis  Court,  in  the  cases 
known  as  the  **taz  cases,"  at  the  last  term  of  this  Court)  the  judg- 
ment of  the  Court  below  is  reversed,  on  the  ground  that  the  Act  of 
October  13th,  1870,  is  in  violation  of  Article  I.,  section  10,  paragraph 
1,  of  the  Constitution  of  the  United  States. 

Constitutional  law.  Relief  Act  of  1870.  Before  Judge 
Harrell.    'Muscogee  Superior  Court.     May  Term,  1871. 

The  same  point  being  involved  in  each  of  the  above  cases^ 
they  were  decided  together. 

Suits  were  brought  in  favor  of  Dougherty  against  Fogle, 
Chipley  and  Smith,  on  causes  of  action  accruing  before  June 
1st,  1865.  No  affidavits  as  to  the  payment  of  taxes  were 
filed  as  required  by  t]\e  Act  of  October  13th,  1870.  Upon 
this  ground  the  defendants  moved  to  dismiss  the  actions.  The 
motion  was  sustained,  and  the  plaintiff  excepted. 

A.  T.  Akerman;  a.  B.  Culberson,  for  plaintiff  in  error. 
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Henry  L.  Benninq;  R.  J.  Moses;  W.  F.  Williams, 
for  defendants. 

McCay,  Judge. 

In  accordance  with  the  opinion  of  a  majority  of  this  Court, 
in  the  cases  known  as  the  *4ax  cases/'  at  the  last  term  of  this 
Court,  the  judgment  of  the  Court  below  is  reversed,  on  the 
ground  that  the  Act  of  October  13th,  1870,  is  in  violation  of 
Article  I.,  section  10,  jmragraph  1,  of  tlie  Constitution  of  the 
United  States. 

Judgment  reversed. 


I  60    465l 
I  80    818| 

Wentern  akd  Atlantic  Railroad  Company,  plaintiff     1 5o  m 

*  lel16  149 

in  error,  vs.  Lucien  J.  Bishop,  defendant  in  error.  loles! 

117    6281 

1.  "When  an  employee  of  a  railroad  company,  by  special  written  con-         ^ 
tract,  at  the  time  he  was  employed,  and   in  consideration   thereof,        118    89 
agreed  *'  to  take  upon  himself  all  risks  connected  with  or  incident  to 

his  position  on  the  road,  and  that  he  would  in  no  case  hold  the  com- 
pany liable  for  any  damage  he  might  sustain  by  accidents  or  collisions 
on  the  trains  or  road,  or  which  may  result  from  the  negligence  or 
carelessness,  or  misconduct  of  himself  or  other  employee,  or  person 
connected  with  such  road,  or  in  the  service  of  the  company:'' 
Heldf  That  such  a  contract,  so  far  as  it  does  not  waive  any  criminal 
neglect  of  the  company,  or  its  principal  ofiBcers,  is  a  legal  contract 
and  binding  upon  the  employee. 

2.  It  18  the  duty  of  a  railroad  company  to  furnish  to  its  employees  rea- 
sonably safe  material  and  tools  for  their  use  in  its  service ;  but  an 
employee  who  is  aware  of  the  dangerous  character  of  any  particular 
tool  or  instrument,  and  uses  it,  cannot,  if  he  is  damaged,  have  redress 
by  an  action,  especially  if  he  had  agreed  to  take  upon  himself  the 
risk  of  his  business. 

8.  It  was  error  in  this  case  to  charge  the  jury  that  if  the  tool  or  instru- 
ment by  means  of  which  the  plaintiff  was  injured,  was  extraordinarily 
unsafe,  he  could  recover,  unless  he  knew 'of  its  dangerous  character, 
at  the  time  he  made  the  special  contract.  There  was,  in  the  first 
place,  no  proof  to  justify  the  assumption  that  the  instrument  was  an 
extraordinarily  dangerous  one  for  the  purpose,  nor  was  it  necessary, 
in  order  to  bring  the   employee  within  the  terms  of  his  special 
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contract,  that  bis  knowledge  of  the  nature  of  the  instrument,  should 
have  been  obtained  at  or  before  the  making  of  the  contract ;  it  is  suf- 
ficient if,  at  the  time  the  instrument  was  used,  the  employee  knew  its 
nature  and  its  dangerous  chai'acter,  if  it  was  dangerous. 
4.  An  employee  of  a  railroad,  a  part  of  whose  business  was  to  couple 
cars,  who  was  ten  months  in  the  employment  of  the  road  in  that  busi- 
ness, and  who,  by  special  contract,  had  taken  upon  himself  the  risks 
incident  to  his  station  cannot,  if  he  be  injured,  escape  the  effect  of  his 
contract,  by  showing  that  a  particular  kind  of  link  or  coupler,  regularly 
in  use  on  the  train  to  which  he  was  attached,  and  used  by  him  for  ten 
months,  was  a  less  safe  instrument  for  the  purpose  than  other  kinds  of 
links  or  couplers.  To  make  out  a  case  of  liability  on  the  company 
under  such  a  contract,  it  should  appear  that  there  was  such  gross  neg- 
lect to  furnish  proper  tools  as  showed  recklessness  of  human  safety, 
on  the  part  of  the  company  or  its  principal  officers,  and  a  want  of 
knowledge  on  the  part  of  the  employee  of  the  character  of  the  instru- 
ment furnished,  at  the  time  he  was  called  on  to  use  it. 

Railroads.  Contracts.  Negligence.  Before  E.  M.  Dod- 
80N,  Esq.,  Judge  pro  hoc  vice.  Cat<josa  Superior  Court.  Feb- 
ruary Term,  1873. 

Bisbop  brougbt  case  against  the  Western  and  Atlantic 
Railroad  Company  for  $20,000  00  damages,  alleged  to  have 
been  sustained  from  injuries  inflicted  upon  him,  when  in  the 
discharge  of  his  duties  as  a  train  hand,  resulting  from  the 
defective  machinery  used  upon  the  road  of  said  defendant 
for  the  purpose  of  coupling  cars. 

The  defendant  pleaded  the  general  issue,  and  specially  that 
the  plaintiff  was  one  of  its  employees,  and  had  previously 
signed  a  contract  to  take  all  risks  incident  to  his  employment, 
and  tliat  it  was  in  consideration  of  said  agreement  that  he 
was  employed. 

The  evidence  presented  the  following  case  :  On  the  morn- 
ing of  December  6th,  1871,  at  Dalton,  plaintiff  was  severely 
injured  when  attempting  to  couple  a  tender  to  a  freight  car. 
He  was  a  train  hand  in  the  employment  of  defendant,  and 
had  been  acting  in  this  capacity  for  some  ten  months  previous 
thereto.  It  was  his  duty  to  couple  cars.  J.  R.  Anderson, 
the  conductor  of  the  train  to  which  he  was  attached,  was  pres- 
ent and  directed  the  particular  coupling  at  which  plaintiff  was 
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injured,  to  be  made.  The  coupling  was  attempted  to  be 
made  with  a  dragbar;  not  a  straight  one,  but  containing  a 
hinge.  The  tender  was  higher  than  the  buffer  on  the  car. 
The  dragbar  was  too  short ;  it  caught  upon  the  bottom  of  the 
opening  of  the  car  buffer,  and  the  pressure  tore  the  buffer 
loose  on  one  side  from  the  car  and  pressed  it  down,  the  hinge 
in  the  dragbar  turned,  and  the  tender  passed  on  and  mashed 
the  plaintiff  against  the  car.  He  was  very  seriously  hurt, 
was  unconscious  for  some  minutes ;  questionable  whether  he 
will  ever  be  perfectly  sound  again. 

When  the  hinge  in  the  dragbar  turned  over,  it  permitted 
the  tender  to  pass  on  over  the  buffer  of  the  car.  This  engine 
had  been  used  on  the  road  ever  since  plaintiff  was  employed. 
The  defendant  has  now  a  different  kind  of  coupling  on  the 
engine  from  that  which  was  used  when  plaintiff  was  hurt. 
This  coupling  is  regarded  as  unsafe  and  not  generally  used, 
though  it  was  attached  to  other  engines  on  the  defendant's 
road.  The  plaintiff  had  been  perfectly  familiar  with  this 
species  of  machinery  from  the  time  he  entered  the  service  of 
the  defendant,  some  ten  months  before,  up  to  the  time  of  the 
accident.  He  was  about  twenty-nine  years  of  age  when  in- 
injured.  He  was  receiving  $1  00  per  day  for  his  services, 
though  they  were  worth  $1  25.  He  had  been  receiving 
$1  25  per  day,  but  his  wages  were  reduced.  He  signed  the 
following  contract : 

**  Offic*  Wbstbrh  and  Atijlntic  Raiiaoad  Compant. 
*<  Atlanta,  March  4th,  1871. 

*'  This  agreement  witnesseth,  that  Lucien  J.  Bishop  has,  at 
his  own  request,  been  employed  as  a  train  hand  on  said  rail- 
road ;  and  it  is  understood  between  the  parties,  and  expressly 
agreed,  that  the  said  Lucien  J.  Bishop,  in  consideration  that 
the  said  Western  and  Atlantic  Railroad  Company  will  hire 
and  pay  him  the  wages  stipulated,  will  take  upon  himself  all 
risks  connected  with  or  incident  to  his  position  on  the  road, 
and  will  in  no  case  hold  the  company  liable  for  any  injury  or 
damage  he  may  sustain  in  his  person  or  otherwise,  by  what 
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are  called  accidents  or  collisions,  on  the  trains  or  road,  or 
which  may  result  from  the  negligence,  carelessness  or  miscon- 
duct of  himself  or  another  employee  or  person  connected 
with  said  road,  or  in  the  service  of  said  company.  And  it  is 
further  agreed,  that  the  company  is  to  pay  the  said  Lucien  J. 
Bishop  for  no  time  lost  from  its  service  by  accident,  disability 
or  otherwise,  but  is  to  pay  at  the  rate  which  may  from  time 
to  time  be  agreed  on,  only  for  the  service  actually  rendered 
by  the  said  Lucien  J.  Bishop.  In  witness  whereof  the  said 
Lucien  J.  Bishop  and  said  company,  by  Joseph  E.  Brown,  its 
president,  have  hereunto  set  their  hands. 
(Signed.)        "  L.  J.  Bishop. 

"  Joseph  E.  Brown,  President 

'*  Western  and  Atlantic  Railroad  Company. 
"Witness  :    J.  G.  W.  Mili^." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$5,000  00  damages.  The  defendant  moved  for  a  new  trial 
upon  the  following  grounds,  to  wit : 

1st.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "In  construing  this  contract  it  is  the  duty  of  the  Court 
to  look  to  the  law  of  the  land  and  the  surrounding  circum- 
stances. It  is  the  duty  of  railroad  companies,  imposed  upon 
them  by  law,  to  furnish  cars,  engines,  machinery  and  fixtures, 
that  are  reasonably  safe  and  suited  for  the  p!irposes  for  which 
they  are  used.  The  road  cannot  legally  use  such  machinery 
as  to  subject  its  employees  to  an  unnecessary  or  extraordinary 
risk  or  hazard.  The  contract,  in  this  case,  does  exempt  the 
railroad  lessees  from  all  liability  for  damages  which  result 
from  the  use  of  machinery,  cars,  fixtures,  etc.,  that  are  reason- 
ably safe  and  only  ordinarily  hazardous ;  but  does  not  ap- 
ply to  any  case  that  might  arise  from  the  use  of  cars,  engines, 
couplings  and  fixtures  that  are  more  than  ordinarily  unsafe  and 
hazardous. 

"  If  plaintiff  was  damaged  by  the  use  of  unsafe  cars,  en- 
gines, couplings,  etc.,  that  are  more  than  ordinarily  unsafe 
and  dangerous,  and  he  was  guilty  of  no  fault  or  carelessness 
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on  his  part,  be  is  entitled  to  the  damages  actually  sustained 
by  him,  if  the  company  knew  or  might  have  known,  by  the 
use  of  ordinary  care  and  prudence,  that  they  were  more  than 
ordinarily  dangerous.  If  these  /acts  exist,  the  rights  of  the 
parties  are  not  affected  by  the  contract.  If  plaintiff  knew 
the  character  of  the  machinery,  cars,  etc.,  that  he  was  to  use, 
at  the  time  he  made  the  contract,  and  if  he  knew  the  engine, 
tender  and  coupling  that  he  was  to  use,  at  the  time  he  made 
the  contract,  then  he  cannot  recover  for  damage  in  doing 
what  he  agreed  to  hazard.  But  it  must  be  shown  by  proof 
that  he  knew  the  facts  at  the  time  he  made  the  contract,  and 
his  learning  the  facts  after  the  contract  was  made  would  not 
deprive  him  of  his  right  of  action." 

2d.  Because  the  jury  found  contrary  to  that  portion  of  the 
charge  which  instructed  them,  that  if  plaintiff  knew  the  char- 
acter of  the  machinery,  cars,  etc.,  that  he  was  to  use,  at  the 
time  he  made  the  contract,  and  if  he  knew  the  engine,  tender 
and  coupling  that  he  was  to  use,  at  the  time  he  made  the 
contract,  then  he  cannot  recover  for  damages  in  doing  what 
he  agreed  to  hazard. 

3d.  Because  the  Court  erred  in  charging  that,  "  if  the 
evidence  satisfies  the  jury  that  the  injury  complained  of  was 
caused  by  the  defective  character  of  the  machinery  or  coup- 
lings provided  by  the  defendant,  and  not  from  any  neg- 
ligence of  the  plaintiff,  and  if  this  machinery  was  of  such 
character  as  to  be  dangerous  to  life,  then  the  contract  that 
plaintiff  signed  would  not  operate  to  relieve  the  defendant 
from  liability.  Railroad  companies  are  bound  to  provide 
reasonably  safe  machinery,  and  they  have  not,  in  this  case, 
relieved  themselves  from  the  consequences  of  neglect  in  this 
respect  by  the  contract  in  evidence,  where  such  neglect  would 
be  dangerous  to  human  life  or  limb ;  this  contract  does  not  ap- 
ply to  such  cases.  The  legal  implication  is  that  the  employer 
will  adopt  suitable  instruments  and  means  with  which  to 
carry  on  his  business;  and  where  injuries  to  servants  or 
workmen  happen,  by  reason  of  improper  and  defective  ma- 
chinery and  appliances  used  in  the  prosecution  of  the  work, 
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the  employer  is  liable;  provided  he  kuew  or  might  have 
known  by  the  exercise  of  reasonable  care  that  the  apparatus 
was  unsafe/' 

The  motion  was  overruled  and  the  defendant  excepted  upon 
each  of  the  grounds  aforesaid. 

B.  H.  Hill  &  Son  ;  Jesse  A.  Glenn  ;  J.  A.  W.  John- 
son, for  plaintiff  in  error. 

W.  H.  Payne  ;  J.  E.  Shumate,  for  defendant. 

McCay,  Judge. 

1.  We  know  of  no  law  which  limits  the  right  of  employer 
and  employee  to  contract  for  themselves  as  to  the  relative 
rights  and  duties  of  each  to  the  other,  provided  the  contract 
be  not  forbidden  by  positive  law,  or  be  contrary  to  public 
policy.  They  are  both  free  citizens.  Labor  is  property,  and 
the  laborer  has,  and  ought  to  have,  the  same  right  to  contract 
in  reference  to  it  as  other  freemen  have  in  reference  to  their 
property.  Generally,  the  duties  cast  by  law  upon  employer 
and  employee  are  only  implications  of  law,  in  the  absence  of 
stipulations  by  the  parties.  If  one  enter  into  the  employment 
of  another,  and  there  be  no  stipulations  as  to  wages,  hours  of 
labor,  industry,  etc.,  the  law  implies  an  obligation  upon  the 
employer  to  pay  reasonable  or  customary  wages,  and  upon  the 
employee  reasonable  industry,  and  upon  both  reasonable  hours 
of  labor.  It  also  i mplies  various  other  duties  and  obligations ; 
but,  obviously,  these  are  all  only  implications,  in  the  absence 
of  any  agreement  between  the  parties,  and  it  would  be  a  dan- 
gerous interference  with  private  rights  to  undertake  to  fix  by 
law  the  terms  upon  which  employer  and  employee  shall  con- 
tract For  myself,  I  do  not  hesitate  to  say  that  I  know  of  no 
right  more  precious,  and  one  which  laboring  men  ought  to 
guard  with  more  vigilance,  than  the  right  to  fix  by  contract 
the  terms  upon  which  their  labor  shall  be  engaged.  It  looks 
very  specious  to  say  that  the  law  will  protect  them  from  the 
consequences  of  their  own  folly,  and  make  a  contract  for  them 
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wiser  and  better  than  their  own.  But  thej  should  remember 
that  the  same  law-giver  which  claims  to  make  a  contract  for 
them  upon  one  point,  may  claim  to  do  so  upon  others,  and 
thus,  step  by  step,  they  cease  to  be  free  men.  We  do  not  say 
that  employer  and  employee  may  make  any  contract :  we  sim- 
ply insist  that  they  stand  on  the  same  footing  as  other  people. 
No  man  may  contract  contrary  to  law,  or  contrary  to  public 
policy  or  good  morals,  and  this  is  just  as  true  of  merchants, 
lawyers  and  doctors — of  buyers  and  sellers,  and  bailors  and 
bailees,  as  of  employers  and  employees.  Will  it  for  a  moment 
be  insisted  that  one  who  borrows  a  horse  may  not  stipulate 
that  he  shall  only  exercise  the  care  cast  by  law  upon  one  who 
hires  a  horse?  May  not  a  warehouseman  stipulate  that  he 
will  take  extraordinary  care  when  the  law,  in  the  absence  of 
such  a  stipulation,  would  cast  upon  him  only  ordinary  care? 
May  he  not  even  stipulate  that  all  the  risk  shall  be  upon  the 
bailor?  '^ Modus  et  conventio  vinmnt  legem/*  is  a  very  an- 
cient maxim  of  the  law,  and  Mr.  Brown,  in  his  Legal  Maxims, 
says  it  may  be  regarded  as  the  most  elementary  principle  of 
law  in  regard  to  contracts.  He  translates  it  thus :  "  The  form 
of  agreement  and  the  convention  of  parties  overrule  the  law :'' 
Brown's  Legal  Maxims,  690.  And  our  Code,  (1873)  section 
10,  whilst  it  provides  that  laws  made  for  the  preservation  of 
order  and  good  morals  cannot  be  done  away  with  or  abrogated 
by  any  agreement,  yet  it  also  declares  that  *^a  person  may 
waive  or  renounce  what  the  law  has  established  in  his  favor, 
when  he  does  not  thereby  injure  others,  or  affect  the  public 
interest '^  So  far  as  I  know,  this  ancient  rule  is  applicable  to 
all  the  private  relations  in  which  men  may  place  themselves 
towards  each  other.  A  common  carrier  is  not  strictly  a  pri- 
vate person.  He  undertakes  to  deal  with  the  public,  and  the 
law  considers  the  rules  applicable  to  him  as  rules  affecting  the 
public  interest.  And  it  is  upon  this  ground  that  the  cases  go 
which,  while  they  recognize  the  right  of  a  carrier  to  limit  his 
liability,  so  far  as  he  is  an  insurer,  at  the  same  time  deny  his 
right,  even  by  special  contract,  to  stipulate  that  he  shall  not 
be  liable  for  negligence  of  himself  or  servants. 
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In  the  case  of  Railroad  Company  V8.  Lockwood,  17  Wal- 
lace, 375,  this  subject,  as  to  common  carriers,  is  very  fully 
discussed,  and  the  authorities  p*o  and  corif  examined  and  com- 
mentinl  upon.     The  Court  decided  that  a  common  carrier 
could  not  stipulate  for  non-liability  for  his  own  negligence,  or 
the  negligence  of  his  servants.     But  the  whole  case  turns 
upon  the  nature  of  a  common  carrier's  undertaking,  that  it 
is  a  public  employment,  that  care  and  diligence  are  the  essen- 
tial duties  of  his  undertaking,  that  the  carrier  and  his  custo- 
mer do  not  stand  on  an  equal  footing.     For  these  reasons,  the 
contract  of  a  common  carrier  is  an  exception  to  the  general 
rule,  "  that  men  must  be  permitted  to  make  their  own  agree- 
ments, and  that  it  is  no  concern  of  the  public  on  what  terras 
an  individual  chooses  to  contract."     None  of  this  reasoning 
/applies  to  the  case  before  us.     This  suit  is  not  against  the 
r  railroad  company  as  a  carrier.     The  husband  of  the  plaintiff 
I  was  one  of  the  agents  by  whom  the  defendant  was  exercising 
I  the  employment  of  a  common  carrier.     His  relation  to  the 
company  was  strictly  a  private  one.     His  contract  of  service 
was  a  free  one.     He  did  not  stand  in  the  situation  of  a  traveler, 
or  shipper  of  goods,  "  who  cannot  stop  to  higgle,  or  refhse  to 
go  on,  or  to  ship  his  goods."     The  railroad  company  has  no 
monopoly  of  service.     It  is  only  one  of  a  million  of  employ- 
j    ers  with  whom  the  husband  of  the  plaintiff  might  have  sought 
[    employment.     He  deliberately,  and  for  a  consideration,  under- 
I    took  what  he  knew  to  be  a  dangerous  service,  and  contracted 
!    that  he  would  not  hold  the  company  liable  for  the  negligence 
[    of  its  servants,  or  even  for  the  negligence  of  the  company 
1    itself. 

2,  3  and  4.  We  recognize,  however,  one  limitation  to  this 
agreement,  and  that  is  the  limitation  the  law  puts  upon  all 
contracts.  No  man  can  stipulate  for  immunity  in  case  he 
should  do  an  act  that  is  a  crime.  No  contltict  is  a  good  one 
that  is  in  violation  of  law,  that  is  which  the  law  forbids,  or 
which  is  against  good  morals,  or  contrary  to  public  policy : 
Code  of  1873,  sections  2749,  2750.  Nothing  in  this  contract 
can,  therefore,  protect  the  company  when  the  negligence  which 
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has  caused  the  damage  is  a  crime,  when  it  comes  within  that 
kind  of  negh'gence,  which  is  called,  in  section  4291  of  the 
Code  (1 873,)  criminal  negligence,  recklessness  of  human  safety 
and  human  life.  That  sort  of  negligence  is  forbidden  by 
law  and  punishable  by  law  as  penal.  It  is  contrary  to  good 
morals  and  to  public  policy  as  declared  by  law.  As  the  evi- 
dence in  this  case  entirely  fails  to  make  a  case  of  criminal 
negligence  on  the  part  of  the  railroad  company  or  its  agents, 
we  think  the  verdict  is  wrong.  It  may  be  that  the  link  used 
by  the  railroad  is  not  as  good  a  link  as  some  others,  and  were 
this  a  question  between  a  passenger  and  the  road,  the  fact 
that  the  tool  is  not  of  the  most  approved  character,  would  be 
of  great  importance.  But  to  enable  an  employee  to  recover 
without  such  a  contract  as  this  he  must  be  without  fault.  Is 
a  man  without  fault  who  uses  a  dangerous  and  unsafe  tool, 
knowing  it  to  be  so  ?  Can  a  man  claim  that  he  has  been 
damaged  by  the  fault  of  other  employees  who  have  furnished 
an  unsafe  tool,  when  he  has  for  months  used  that  tool,  knows 
its  unsafeness,  and  still  runs  the  risk  ?  An  employee  is  not 
without  fault,  that  is,  he  is  a  contributor  to  his  own  hurt,  ifj. 
however  negligent  others  may  be,  knowing  that  negligence,, 
seeing  the  danger,  he  still  chooses  to  expose  himself  to  the 
danger.  A  car  coupler  is,  as  we  suppose,  employed  in  a  dan- 
gerous business ;  he  knows  it,  anfl  if  he  undertakes  to  coupFe 
a  car,  with  full  knowledge  that  there  is  extra  danger  arising 
from  the  negligence  of  somebody  else,  he  is  not  without  fault. 
It  seems  to  us  absurd  to  say  that  a  man  shall  use  a  tool  daily 
for  ten  months  in  his  own  special  employment,  and  then 
claim  that  he  is  hurt  without  fault  of  his  own,  and  by  the 
negligence  of  others,  in  consequence  of  the  unfitness  of  that 
tool  for  the  purpose.  We  are  ready  to  hold  railroad  compa- 
nies to  the  duties  the  law  casts  upon  them.  But  juries  should 
remember  that  before  the  law,  the  rich  and  the  poor,  the  strong 
and  the  weak,  have  equal  rights. 

Judgment  reversed,  .  v 


Vol.  u  81. 


Digitized  by  LjOOQ IC 


474         SUPREME  COURT  OF  GEORGIA. 

Rose  V8,  West. 

60    474 

11^  ^       Barah  F.  Rose,  plaintiff  in  error,  vs.  William  D.  West, 

defendant  in  error. 

1.  When  a  bill  was  filed  to  recover  of  the  defendant  a  parcel  of  land,  and 
the  sole  ground  for  coming  into  equity  was  the  allegation  that  the  rents 
and  profits  were  of  great  value,  and  the  defendant  was  insolvent,  and 
the  Chancellor  was  asked  to  appoint  a  receiver,  and  ioapound  the  rents 
and  profits  until  a  hearing  could  be  had  and  a  decree  rendered,  and 
the  prayer  for  the  appointment  of  a  receiver  was  not  insisted  on,  either 
in  vacation  or  at  the  first  term,  by  any  motion  to  grant  the  prayer  : 

Heldf  That  the  defendant  might,  even  at  the  second  term,  move  to  dis- 
«         miss  the  bill  for  want  of  equity. 

2.  When  on  the  trial  of  a  bill  to  recover  the  possession  of  a  parcel  of 
land,  the  defendant  disclaimed  title  to  the  land  sued  for,  and  denied 
possession  of  the  same  at  any  time,  and  the  parties  went  to  trial  on  the 
issue  as  to  mesne  profits  alone,  and  it  appeared  that  the  complainant 
claimed  under  a  deed  from  the  defendant,  which  he  sought  to  prove 
included  the  land  sued  for,  although  the  description  in  the  deed  showed 
that  if  such  was  the  intention  there  was  a  mistake  in  the  deed : 

Hddf  That  it  was  improper  to  allow  the  jury  to  consider  the  question  of 
mistake  without  some  allegations  in  the  bill  charging  such  mistake  and 
praying  relief  on  that  ground. 

8.  Whether  the  defendant  was  indebted  for  mesne  profits  or  not  depend- 
ed entirely  on  whether  she  was  in  possession  of  plaintiff's  land,  and 
this  was,  as  the  pleadings  stood,  dependent  on  the  plaintiff's  deed  and 
on  the  description  of  the  land  therein.  If  that  was  a  mistake,  such 
mistake  should  have  been  charged  in  the  bill,  so  that  the  true  rights  of 
the  parties  might  be  ascertained  and  decided. 

4.  We  think  Mrs.  Rose  was  a  competent  witness  in  this  case  in  the  issue 
before  the  jury,  to-wit :  the  mesne  profits,  even  though  Henderson  was 
dead. 

6.  Any  admissions  by  the  grantor  in  a  deed  going  to  show  a  mistake  in 
the  deed,  are  good  evidence  against  the  grantor,  but  such  admissions 
are  not  conclusive  unless  acted  on  by  (he  party  seeking  to  prove  them. 

>6.  We  think,  in  this  case,  that  the  true  issues  between  the  parties  have 
not  been  fairly  passed  upon,  and  that  a  new  trial  should  be  had,  so 
that,  after  proper  amendments,  the  whole  matter  may  be  fully  in- 
quired into,  and  the  rights  of  the  parties  be  settled. 

Equity.  Mistake.  Mesne  profits.  Witness.  Admissions. 
New  trial.  Before  Judge  Hopkins.  Fulton  Superior  Court, 
April  Term,  1873. 

West  filed  his  bill  against  Rose,  making,  substantially,  the 
following  case: 
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On  November  5th,  1866,  the  defendant  being  possessed,  ia 
her  own  right,  of  all  that  tract  or  parcel  of  land,  situate,  lying 
and  being  in  the  fourteenth  district  of  originally  Henry  now 
Fulton  county,  known  as  city  lots  numbers  nineteen  and  twen- 
ty, being  part  of  land  lot  number  eighty- three,  each  lot  fronting 
on  Rock  street,  in  the  city  of  Atlanta,  one  hundred  feet,  and 
running  back,  in  parallel  lines  at  right  angles  to  said  street, 
two  hundred  feet,  more  or  less,  sold  and  conveyed  said  property 
to  one  James  C.  Henderson.  On  January  18th,  1867,  com- 
plainant purchased  from  said  Henderson  a  portion  of  said 
property,  described  as  follows :  "  Part  of  city  lot  number  twen- 
ty, in  the  city  of  Atlanta,  county  of  Fulton,  fronting  on  Rock 
street  fifty  feet,  running  back  two  hundred  feet,  more  or  less, 
containing  one-fourth  of  an  acre,  more  or  less,  bounded  on 
the  north  by  land  of  J.  C.  Henderson,  and  on  the  south  by 
that  of  0.  Sherwood.''  Complainant  paid  $600  00  to  Hender- 
son for  said  lot,  and  was  placed  in  immediate  possession  of 
the  same.  This  purchase  was  made  in  good  fiiith,  and  with- 
out any  notice,  actual  or  constructive,  of  any  claim  to  said  lot. 
On  March  14th,  1870,  complainant  was  in  possession  of  said 
lot  by  his  tenant,  John  Downdes,  when  the  defendant  sued 
out  the  usual  proceedings  against  complainant  as  an  intruder, 
placed  the  warrant  in  the  hands  of  the  sheriff  of  said  county, 
and  said  sheriff,  the  defendant  and  her  attorney,  went  to  said 
lot  in  the  night  time,  in  the  midst  of  a  storm  of  rain  and  sleet, 
and  without  authority  of  law,  either  by  menaces,  tlireats,  or 
by  collusion  with  said  Downdes,  induced  him  to  attorn  to  de- 
fendant, he  never  having  been  actually  ejected  from  said 
premises.  On  the  succeeding  day  the  defendant  took  posses- 
sion in  person.  On  June  4th,  1870,  complainant  instituted 
proceedings  against  said  defendant  as  an  intruder.  She  made 
the  usual  counter-affidavit,  and  the  papers  were  returned  by 
the  sheriff  to  the  Superior  Court.  It  will  thus  be  seen  that 
the  defendant  has  been  illegally  and  wrongfully  placed  in 
possession  of  complainant's  property,  under  color  of  a  statu- 
tory proceeding,  which  was  a  mere  nullity  as  against  his 
tenant.    Complainant  will,  without  the  interposition  of  the 
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Court,  be  forced  to  sue  for  the  same  in  a  tedious  action  of 
ejectment,  which,  owing  to  tlie  large  amount  of  business  on 
the  dockets  of  the  Superior  Court,  will  last  for  several  years, 
during  which  time  the  mesne  profits  of  said  proi>erty  will  be 
enjoyed  by  the  said  defendant.  The  property  is  worth  $1 5  00 
per  month  rent.  The  defendant  is  insolvent  and  cannot  be 
made  to  respond  in  damages,  or  for  said  mesne  profits  in  the 
event  complainant  should  be  succeasful  in  said  action  of  eject- 
ment. The  claim  of  defendant  to  said  property  is  frivolous 
and  without  reason,  and  as  complainant  is  obliged  eventually 
to  recover,  the  only  real  question  is  whether  she  will  be  al- 
lowed to  enjoy  the  mesne  profits  under  the  aforesaid  circum- 
stances, pending  the  litigation.  Complainant  also  fears  that 
said  defendant  will  further  embarrass  the  enforcement  of  any 
order  that  may  be  had  herein,  in  and  about  said  property,  by 
applying  to  have  the  same  set  apart  to  her  as  a  homestead. 

Prayer,  that  the  defendant  be  enjoined  from  seeking  to 
have  said  property  set  apart  as  a  homestead,  and  from  taking 
any  steps  to  affect  the  title  or  possession  of  the  same;  that  a 
receiver  be  appointed  and  placed  in  possession  of  said  pro- 
perty, with  instructions  to  rent  the  same  to  the  best  advan- 
tage, and  to  hold  the  proceeds  subject  to  the  order  of  the 
Court ;  that  upon  a  final  hearing  complainant  be  restored  to 
the  possession  of  his  said  property,  that  his  title  may  be  by 
decree  confirmed,  and  that  the  defendant  be  perpetually  en- 
joined from  disputing  complainant's  title.  That  such  further 
relief  be  granted  as  the  nature  of  the  case  may  require ;  that 
the  writ  of  subpoena  may  issue. 

At  the  first  term  of  the  Court  (November  term,  1870)  the 
defendant  filed  her  answer,  in  which  she  alleged  that  the 
deed  from  her  to  Henderson  was  fraudulently  obtained,  and 
that  she  was  not  in  the  possession  of  the  property  conveyed 
by  Henderson  to  complainant.  At  the  July  term,  1870,  she 
filed  a  formal  disclaimer  of  title. 

It  did  not  appear  that  the  prayer  for  the  appointment  of  a 
receiver  had  been  insisted  on  by  motion  at  any  time  from  the 
filing  of  the  bill  to  the  final  trial. 
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Upou  the  trial  the  defendant  moved  to  dismiss  the  bill  for 
vant  of  equity.  The  motion  was  overruled  and  the  defend- 
ant excepted. 

As  the  defendant  had  disclaimed  title  to  the  property  cov- 
ered by  the  deed  under  which  complainant  claimed,  the 
attempt  was  made  to  recover  said  land  and  mesne  profits^ 
under  said  bill,  by  showing  that  the  deed  from  the  defendant 
to  Henderson  and  the  deed  from  Henderson  to  complainant 
were  intended  to  cover  said  lot  in  possession  of  and  claimed 
by  defendant,  and  that  the  description  therein  contained 
&iled  to  do  so  by  mistake.  No  amendment  was  offered  to 
the  bill,  but  the  case,  as  then  presented  by  the  pleadings, 
went  to  trial  upon  the  issue  of  mistake. 

The  evidence  is  unnecessary  to  an  understanding  of  the 
decision. 

The  jury  returned  the  following  verdict : 

"  We,  the  jury,  find  for  complainant  with  the  rent  at  the 
rate  of  $15  00  per  month,  from  the  time  she  was  put  in 
possession,  which  was  March  8th,  1870 ;  and  we  further  find 
that  the  defendant  was  in  possession  of  said  property  at  the 
commencement  of  this  suit,  being  the  same  where  the  defend- 
ant now  resides,  and  we  further  find  that  the  complainant  is 
entitled  to  immediate  possession. 

*'  Joseph  Thompson,  Jr.,  Foreman.^' 

The  defendant  moved  for  a  new  trial  upon  the  following, 
among  other  grbunds : 

Ist.  Because  the  Court  erred  in  overruling  the  motion  to 
dismi&s  complainant's  bill  for  want  of  equity. 

2d.  Because  the  Court  erred  in  holding  the  defendant  to 
be  an  incom|>etent  witness  as  to  the  mesne  profits,  on  the 
ground  tlmt  James  C.  Henderson  was  dead* 

3d;  Because  the  Court  erred  in  the  following  charge  to 
the  ji»ry :  "  Inquire  if  there  was  a  deed  made  by  Mrs.  Rose 
to  Henderson  for  property,  then  whether  part  of  that  pro- 
perty transferred  from  Mrs.  Rose  to  Henderson  was  conveyed 
by  him  to  complainant  West,  and  whether  it  is  now  the  pro- 
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perty  in  dispute.  If  you  find  she  had  title  and  conveyed  it 
by  deed  to  Henderson,  and  he  conveyed  it  by  deed  to  this 
complainant^  that  would  entitle  him  to  recover  the  property 
from  her  in  the  absence  of  a  defense.'' 

4th.  Because  the  Court  erred  in  the  following  charge  to 
the  jury :  "  Look  to  the  deed  from  Henderson  to  West, 
complainant;  see  to  the  description  of  the  property  which  he 
claims  to  have  purchased  from  Henderson  ;  then  look  to  all 
the  testimony  in  the  case,  no  matter  from  whom  it  comes,  and 
see  what  property,  what  particular  piece  of  land  that  descrip- 
tion in  the  deed  was  intended  by  the  parties  to  apply  to  ;  see 
to  what  piece  of  land  they  intended,  at  the  time,  that  descrip- 
tion should  apply." 

5th.  Because  the  Court  erred  in  continuing  the  foregoing 
charge  to  the  jury,  as  follows :  "  When  you  have  ascertained 
that,  see  whether  that  piece  of  property  is  embraced  in  the 
deed  said  to  have  been  made  by  Mrs.  Rose  to  Henderson ; 
and  if  it  is  that  piece  of  property,  complainant  would  have 
the  right  to  recover." 

6th.  Because  the  Court  erred  in  the  following  charge  to 
the  jury  :  "  Does  the  proof  show  that  at  the  commencement 
of  this  suit  Mrs.  Rose  was  in  possession  of  that  property,  of 
that  particular  piece  of  land  to  which  the  parties  intended 
that  description  to  apply  ;  if  it  does,  and  is  embraced  in  the 
deed  from  Mrs.  Rose  to  Henderson,  and  from  him  to  West, 
he  would  have  the  right  to  recover." 

7th.  Because  the  Court  erred  in  the  following  charge  to  the 
jury :  "  Papers  have  been  admitted  which  it  is  said  contain 
admissions  or  statements  of  Mrs.  Rose  in  reference  to  the 
property  ;  this  testimony  is  not  admitted  for  the  purpose  of 
proving  title  to  property  out  of  her.  Look  to  the  deeds,  the 
titles,  for  that ;  the  papers  are  admitted  for  the  purpose  of 
throwing  light  on  the  inquiry  &s  to  what  the  parties  intended 
these  descriptions  to  apply." 

8th.  Because  the  Court  erred  in  refusing  the  following 
charge:  "  That  the  description  of  property  in  the  pleadings  and 
aflSdavits  made  by  Mrs.  Rose  are  not  evidence  of  title ;  nor  are 
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any  admissions  or  statements  made  by  her  touching  the  lots^ 
or  numbers  of  lots,  evidence  of  title  against  her,  nor  will 
they  estop  her,  if  they  were  not  made  to  the  plaintiff  by  her 
and  acted  upon  by  him.'' 

The  motion  was  overruled,  and  the  defendant  excepted  upoa 
each  of  the  grounds  aforesaid. 

Collier,  Mynatt  &  Collier;  Thrasher  &  Thrasher, 
for  plaintiff  in  error,  cited  Code,  sec.  3735 ;  38  Ga.,  46. 

HiLLYER  &  Brother,  for  defendants. 

1st  On  motion  to  dismiss:  Code,  sees.  3026,  3040,  31 15, 
3121,  3045,  265,  3043, 4132,  4133,  4141 ;  7  Ga.  R.,  242 ;  27 
Ibid.,  233 ;  Ibid.,  352 ;  32  Ibid.,  257 ;  37  Ibid.,  335 ;  36  Ibid., 
695 ;  3  Ibid.,  117;  39  Ibid.,  421 ;  Ibid.,  342. 

2d.  On  subject  of  admissions  of  Sarah  F.  Bose^  Code,  sees. 
3731,  3732,  3738;  17  Ga.  R.,  449. 

3d.  Discretion  of  Judge  in  refusing  new  trial  not  controlled: 
40  Ga.  R.,  135;  37  Ibid.,  268;  Ibid.,  235. 

McCay,  Judge. 

We  recognize  the  general  rule  laid  down  by  this  Court  in 
Hargroves  vs.  Jonee,  27  Georgia,  233,  that  a  demurrer  to  a 
bill,  on  the  ground  that  the  complainant  has  an  adequate  rem- 
edy at  law,  cannot  be  put  in  at  the  trial  term.  But  that  is  i| 
mere  rule  of  practice,  and  cannot  apply  to  a  case  where  the 
pljaintiff  had,  at  the  appearance  terra,  equity  in  his  bill,  and 
which  he  bad  abandoned  before  and  at  the  trial  term.  The 
only  reason  presented  in  the  original  bill  to  justify  equitable 
interference  was  the  allegation  of  the  valuable  rents,  the  in- 
solvency of  the  defendant,  and  the  prayer  for  the  impounding 
of  the  rents  to  await  the  final  hearing.  At  the  first  term  that 
petition  was  a  pending  petition ;  there  might  be,  under  the 
charges  of  the  bill,  a  necessity  for  the  action  of  the  Court,  and 
at  that  time  there  was  no  remedy  at  law  for  what  the  com- 
plainant desired.  But  for  some  reason,  the  first  term  and  the 
intervening  vacation  was  allowed  to  pass  and  no  motion  madci 
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or  proceeding  had,  to  treat  as  a  serious  thing  the  only  charges 
in  the  bill  that  justified  the  interference  of  chancery  in  the 
dispute  between  the  parties.  At  the  trial  term,  or  at  any  rate 
when  the  case  was  called,  the  petition  for  a  receiver  was  ab- 
surd. Before  the  receiver  could  take  possession,  the  necessity 
for  his  appointment  would  cease;  certainly  before  any  rents 
oould  accrue,  this  would  be  so.  We  think,  therefore,  under 
the  peculiar  facts  of  this  case,  the  motion  to  dismiss  was  not 
too  late.  But,  as  the  bill  might  have  been,  and  still  may  be, 
amended  so  as  to  charge  a  mistake  in  the  deed  to  Henderson 
and  pray  a  reformation,  we  do  not  think  the  decision  of  tliis 
point  covers  the  case. 

On  the  issue  on  trial  Mrs.  Rose  was  a  competent  witness, 
notwithstanding  the  death  of  Henderson.  The  debt  for 
mesne  profits,  if  it  existed,  was  a  debt  from  her  to  West,  im- 
plied from  her  possession  of  West's  land  ;  or  if  it  be  consid- 
ered damages  for  trespass  the  wrong  is  to  West.  She  could 
not  testify  as  to  facts  transpiring  between  h^r  and  Henderson 
at  the  making  of  the  deed,  since  she  is  a  party  to  the  deed, 
and  Henderson,  West's  warrantor,  is  dead.  But  she  may  be 
a  witness  in  the  issue  as  it  arises  between  her  and  West.  She 
may  explain,  if  she  can,  the  acts  of  admission  which  are 
proven  against  her,  and  she  may  testify  to  any  transactions 
since  the  date  of  the  deed  to  West,  bearing  upon  the  rights 
which  West  may  have,  which  Henderson  does  not  have. 

We  do  not  think  the  real  rights  of  the  parties  have  been  fairly 
heard  and  passed  upon.  This  verdict  is  only  sustainable  as 
the  pleadings  stand  on  the  idea  that  the  deed  to  Henderson 
00 vers  the  land  in  dispute,  by  the  words  in  whioh  it  describes 
the  land  it  conveys.  If  the  jury  have  treated  the  deed  to 
Henderson  as  a  mistake,  if  they  have  found  this  verdict  on 
the  ground  that  though  the  Henderson  deed  does  not,  by  its 
words,  convey  this  laud,  yet  that  such  was  the  intent  of  the 
parties,  the  verdict  is  wrong.  We  think  the  charge  of  the 
Court  was  calculated  to  authorize  the  jury  to  do  this,  and  we 
feel,  in  reading  over  the  testimony,  that  they  must  have  done 
this. 
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The  distinction  taken  in  the  argument  between  a  misno- 
mer of  the  land,  calling  it  by  a  wrong  number  and  a  mistake^ 
though  plausible,  is  not  sound,  at  least  it  is  not  probable  the 
jury  were  so  nice  in  their  discrimination. 

The  case  ought  to  be  tried  on  proper  allegations  of  a  mis- 
take in  the  deed.  It  is  clear  to  us  from  the  testimony,  that 
the  deed  io  Henderson  does  not,  by  its  words,  convey  this 
land,  and  we  are  strongly  inclined  to  the  opinion  that  it  was 
the  intent  of  the  parties  to  it  that  it  should  do  so.  If  it  was 
fiaudulent  it  cannot  be  reformed,  except  in  favor  of  one  who 
has  been  misled  by  Mrs.  Rose's  own  acts. 

We  express  no  opinion  as  to  how  West  stands  in  this  res- 
pect. There  may  be  something  in  the  fact  that  Henderson 
had  possession  of  this  particular  land  under  the  deed,  by  Mrs. 
Rose's  consent,  and  this  might  be  a  strong  clement  of  equity 
in  West's  favor.  At  any  rate,  we  think  there  ought  to  be  a 
new  trial,  when  the  real  dispute  shall  be  fairly  heard,  not 
on  matters  of  pleading,  but  on  the  real,  l^al  and  equitable 
rights  of  the  parties. 

Judgment  reversed. 


Mitchell  Cogswell,  relator,  vs.  William  Schley,  Judge, 
respondent. 

1.  Where  it  appears  from  the  minutes  of  the  Superior  Court  of  Chatham  ^ 
county,  xhat  on  the  7th  of  July  said  Court  was  in  legal  session,  Judge 
Schley  presiding ;  that  said  Judge  adjourned  the  Court  until  ten  o'clock 
the  next  morning ;  that  he  had  arranged  with  Judge  Harris,  of  the 
Brunswick  Circuit,  then  to  hold  the  Court*,  that  Judge  Harris  tele- 
graphed, on  the  8th  day  of  July,  from  Augusta,  that  he  was  providen- 
tially detained ;  that  the  clerk  adjourned  the  Court  from  day  to  day 
until  the  11th  of  July;  that,  in  the  meantime,  towit:  on  the  8th  of 
July,  Judge  Schley  ordered  that  if  Judge  Harris  did  not  come  by  the 
10th,  the  clerk  should  adjourn  the  Court  until  the  14th  of  July,  which 
was  accordingly  done ;  that  the  Court  convened  on  the  14th,  Judge 
Schley  presiding,  and  had  been  in  session  ever  since: 

Edd,  That  the  session  was  legal.     (R.) 
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2.  A  prisoner  may  be  sentenced  for  the  offense  of  murder,  under  section 
4574  of  the  Revised  Code,  in  vacation.     (R.) 

Mandamus.  Superior  Court.  Adjournment.  Criminal  law. 
Practice.     Before  the  Supreme  Court.    July  Term,  1873. 

For  the  facts  of  this  case,  see  the  opinion. 

A.  P.  Adams,  for  the  relator. 

No  appearance  for  respondent. 

McCay,  Judge. 

This  was  an  application  for  a  inandamua  to  compel  the 
Judge  of  the  Superior  Court  of  Chatham  county  to  certify  a 
bill  of  exceptions. 

It  appears  that  Cogswell  had  been  sentenced  to  be  hanged  ; 
that  the  sentence  had  been  superseded  by  motion  for  a  new 
trial,  which  new  trial  was  finally  refused ;  that  before  the  final 
judgment,  the  day  fixed  in  the  sentence  for  the  execution  bad 
passed.  A  habeas  corpus  was  sued  out  by  the  Solicitor  Gren- 
eral,  under  section  4574  of  Irwin's  Revised  Code,  and  Cogs- 
well brought  before  the  Judge  to  be  resentenced.  His  counsel 
objected  that  the  Superior  Court  was  not  in  session,  which 
objection  the  Court  overruled,  and  proceeded  to  pass  a  sen- 
tence. 

It  appears  from  the  minutes  of  the  Court  that  on  the  7th 
of  July,  the  Superior  Court  of  Chatham  county  was  in  l^al 
session.  Judge  Schley  presiding;  that  he  adjourned  Court  un- 
til ten  o'clock  next  morning ;  that  he  had  arranged  for  Judge 
Harris,  of  the  Brunswick  Circuit,  to  hold  the  Couul;,  and  to 
sit  next  day;  that  Judge  Schley  was,  on  the  8th  of  July,  at 
Brunswick ;  that  Judge  Harris  did  not  appear,  and  on  the  8th 
of  July  telegraphed,  from  Augusta,  that  he  was  detained  from 
providential  cause  ;  that  the  clerk  adjourned  the  Court  from 
day  to  day  until  the  11th  of  July;  that,  in  the  meantime, 
to- wit:  on  tfie  8th,  Judge  Schley  ordered  that  if  Judge  Harris 
did  not  come  by  the  10th,  the  clerk  should  adjourn  the  Court 
until  the  14lh  of  July.  Judge  Harris  did  not  come,  and  the 
clerk  adjourned  the  Court,  as  Judge  Schley  directed,  until  the 
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14th  of  July,  at  which  time  Judge  Schley  appeared,  and  the 
Court  had  been  in  session  ever  since. 

Afler  considering  the  facts  set  forth  in  the  petition,  it  is  ad- 
judged by  this  Court  that  the  mandamus  nisi  be  refused. 

1.  Because,  according  to  the  record,  the  Superior  Court  of 
Chatham  county  was  legally  in  session  on  the  day  of  the  pass- 
ing of  the  sentence  excepted  to. 

2.  Because  said  sentence  might,  under  section  4574  of  the 
Eevised  Code,  be  passed  bPkhe  Judge  in  vacation. 


J.  W.  Lathrop  &  Company,  plaintiff  in  error,  vs.  J.  W. 
Kemp,  sheriff,  defendant  in  error. 

1.  Service  of  tbe  bill  of  exceptioDS  by  an  attorney  matt  be  verified  by 
the  affidavit  of  such  attorney  at  the  time  the  service  is  made.     (R.) 

2.  Such  defective  service  cannot  be  cured  by  the  affidavit  of  the  attorney 
made  in  this  Conrt.     (R.) 

Bill  of  exceptions.  Practice  in  the  Supreme  Court.  Be- 
fore the  Supreme  Court.    July  Term,  1873. 

When  this  case  was  called,  counsel  for  defendant  moved  to 
dismiss  the  writ  of  error  on  account  of  want  of  service  of  the 
bill  of  exceptions.  The  only  evidence  of  such  service  was 
the  following  entry : 

"I  have  this  day  served  J.  W.  Kemp,  in  person,  with  a 
copy  of  the  within  bill  of  exceptions.     May  3d,  1873. 
(Signed)  "L.  P.  D.  Warren, 

''Attorney  for  J.  W.  Lathrop  &  Company .'' 

Mr.  Warren  proposed  to  authenticate  the  service  by  his  af- 
fidavit The  Court  refused  to  allow  this,  and  dismissed  the 
case,  establishing  the  principles  announced  in  the  foregoing 
head-notes. 

Warren  &  Ely,  for  plaintiflfe  in  error. 

G.  J.  Wright,  for  defendant. 
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Walker  V8,  Whitehead. 

James  B.  Walker,  plaintiff  in  error,  vs.  William  H. 
WHrrEHEAD,  defendant  in  error. 

Where  the  jndgment  of  this  Court  has  been  reversed  upon  writ  of  error 
to  the  Supreme  Court  of  the  United  States,  the  judgment  of  said  tri- 
Dal  will,  on  motion,  be  made  the  judgment  of  this  Court.     (R.) 

Practice  in  the  Supreme  Court.  Before  the  Supreme  Court 
July  Term,  1873.  ^ 

This  case  was  carried  by  writ  of  error  to  the  Supreme  Court 
of  the  United  States  where  the  judgment  of  the  Supreme  Court 
of  Georgia  was  reversed.  Counsel  for  plaintiff  in  error  moved 
to  have  the  judgment  of  reversal  made  the  judgment  of  this 
Court.  The  motion  was  resisted  upon  the  ground  that  the 
judgment  of  this  Court  was  final  as  between  the  parties  to 
this  case,  whatever  might  be  the  effect  of  the  judgment  of  the 
Supreme  Court  of  the  United  States  in  establishing  princi- 
ples for  the  control  of  other  cases.  The  objection  was  over- 
ruled, and  the  following  order  was  passed: 

"  Whereas,  the  above  case  was  carried  to  the  Supreme  Court 
of  the  United  States  by  writ  of  error  to  this  Court,  and  the 
foregoing  judgment  was  had  reversing  the  judgment  of  this 
Court;  upon  motion  of  Hines  &  Hobbs,  of  counsel  for  plaintiff 
in  error,  it  is  ordered  that  the  foregoing  judgment  of  the  Su- 
preme Court  be  made  the  judgment  of  this  Court;  and  the 
judgment  of  the  Superior  Court  of  Baker  county,  Greorgia,  be 
reversed,  and  said  case  reinstated  and  proceed  acoolxling  to 
law.  And  that  the  said  James  B.  Walker  recover  of  the  said 
William  H.  Whitehead  the  sum  of  $59  98  costs  in  the  Su- 
preme Court  of  the  United  States,  and  $ ,  to  be  taxed  by 

the  clerk  of  this  Court  as  costs  in  this  Court.'* 

Hines  &  Hobbs,  for  the  motion. 

Richard  F.  Lyon,  contra. 
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John  T.  Brown,  plaintiff  in  error,  vs.  Robert  M.  Patter- 
son, defendant  in  error. 

1.  Where,  upon  a  motion  for  a  new  trial,  it  was  agreed  that  the  doca- 
mentary  evidence  introduced  should  be  used  on  said  motion,  and  it 
appears  that  said  evidence  was  in  the  clerk's  office,  and  a  copy  thereof 
was  not  transmitted  to  this  Court  as  a  part  of  the  record,  the  case  will 
be  continued  upon  a  suggestion  of  the  diminution  of  the  record.     (R.) 

2.  llie  suggestion  of  a  diminution  of  the  record  must  be  made  under 
oath,  in  writing,  on  or  befor^^he  calling  of  the  case  as  prescribed  by 
Rule  IX.  of  this  Court    This  rule  will  be  strictly  enforced.     (R.) 

When  this  case  was  called,  counsel  for  plaintiff  in  error 
suggested  a  diminution  of  the  record  on  account  of  the  ab- 
sence of  a  copy  of  the  docuraeutaiy  evidence  used  on  the 
hearing  of  a  motion  for  a  new  trial. 

It  was  objected,  on  the  part  of  the  defendant  in  error,  that 
such  defect  could  not  be  cured  in  the  manner  proposed. 

It  appeared  that  the  following  agreement  was  entered  into 
on  the  hearing  of  the  motion  for  a  new  trial : 

"We  agree  to  the  foregoing  brief  of  the  oral  evidence,  and 
consent  that  the  documentary  evidence  may  be  used  on  this 
motion  for  a  new  trial." 

Also,  that  said  evidence  was  in  the  clerk's  office,  it  being  a 
bill  and  answer  in  an  equity  cause. 

The  record  was  ordered  to  be  completed  and  the  case  con- 
tinued, the  Court  enunciating  the  principles  contained  in  the 
above  head-notes. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

J.  A.  Ansley;  Richard  F.  Lyon,  for  defendant. 


102    578| 


Martin  L.  Shealy,  plaintiff  in  error,  vs.  MoClung  &  j^sobisij 
Dykes,  defendants  in  error. 

1.  Where  the  acknowledgment  of  service  on  the  bill  of  exceptions  ante- 
dates the  certificate  of  the  Judge  thereto,  the  writ  of  error  will  be  dig- 
missed.    (R.) 
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Green  rt.  Stringfellow  et  al, 

2.  The  acknowledgment  of  service  upon  the  bill  of  exceptions  cannot  be 
shown  to  bear  a  wrong  date  by  aliunde  proof.     (R.) 

8.  An  acknowledgment  **of  dae  and  legal  service,'*  and  a  waiver  ''of 
copy  and  all  other  and  farther  service/*  does  not  cure  a  defective  ser- 
vice, which  arises  from  the  fact  of  an  attempted  service  before  the  cer- 
tificate of  the  Judge  was  attached  to  the  bill  of  exceptions.     (R. ) 

Practice  in  the  Supreme  Court.  Before  the  Supreme  Court 
July  Term,  1873. 

When  the  above  stated  case  was  called,  counsel  for  defend- 
ants moved  to  dismiss  the  writ  of  error  for  want  of  service  of 
the  bill  of  exceptions.  The  certificate  of  the  Judge  was  dated 
June  13th,  1873.  The  only  evidence  of  service  was  the  fol- 
lowing acknowledgment  : 

"We  acknowledge  due  and  legal  service  of  the  within  bill 
of  exceptions,  waiving  copy  and  all  other  and  further  service. 
This  12th  of  June,  1873. 

(Signed)  "  Cook  &  Crisp,  Defendant's  attorneys." 

Counsel  for  plaintiffs  in  error  proposed  to  show  by  his  own 
affidavit,  that  the  date  of  the  acknowledgment  of  service  was 
a  mistake;  that  such  acknowledgment  was,  in  fact,  given  sub- 
sequent to  the  certificate  of  the  Judge.  This  the  Court  re- 
fused to  permit.  He  then  insisted  that  if  the  service  was 
defective,  it  was  cured  by  the  terms  of  the  acknowledgment. 

The  Court  ordered  the  writ  of  error  dismissed. 

J.  R.  WoRRiLL,  for  plaintiff  in  error. 
Cook  &  Crisp,  for  defendants. 


Richard  Roe,  casual  ejector,  and  Robert  B.  Green,  tenant 
in  possession,  plaintiflfe  in  error,  vs.  John  Doe,  ex  dem. 
Henry  Stringfellow  et  al,  defendants  in  error. 

1.  Where  an  instrnment  is  prodoced,  signed  by  the  plaintiff  in  error, 
stating  that  the  case  was  carried  to  this  Court  without  authority  from 
him,  and  consenting  to  its  dismissal,  his  counsel  will  not  be  permitted 
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to  proceed  with  said  litigation  for  the  recovery  of  their  fees,  except 
upon  showing  that  the  case  had  been  settled  by  the  defendants  in  error 
with  notice  of  the  contract  nnder  which  they  were  to  be  compensated. 

'  (R.) 

2.  Knowledge  that  the  movants  were  of  counsel,  and  that  their  client 
was  insolvent,  is  not  such  notice.     (R. ) 

Fees.  Settlement  Notice.  Practice  in  the  Supreme  Court. 
Before  the  Supreme  Court.    July  Term,  1873. 

When  the  above  stated  case  was  called,  counsel  for  defend- 
ants in  error  produced  a  written  statement  from  the  plaintiff 
in  error  to  the  effect  that  said  cause  was  carried  to  this  Court 
without  his  consent,  and  authorizing  its  dismissal.  Counsel 
for  the  plaintiff  in  error  objected  to  the  dismissal,  upon  the 
ground  that  they  had  the  right  to  proceed  with  the  litigation 
for  the  recovery  of  their  fees,  as  the  defendants  had  settled 
the  case  with  notice  that  they  were  of  counsel,  and  that  their 
client  was  insolvent.. 

The  Court  held  that  the  notice  of  the  contract  for  fees  was 
not  sufficient  to  bind  the  defendants.     The  case  was  dismissed. 

Russell  &  Raiford  ;  W.  A.  Fabley,  for  plaintiff  in 
error. 

John  Peabody  ;  D.  H.  Burts,  for  defendants. 


Andbew  W.  Walkeb  et  al,  plaintifis  in  error,  vs.  Robert 
P.  Smith,  defendant  in  error. 

1.  The  date  of  the  entry,  by  the  clerk  of  the  Superior  Court,  of  the  filing 
in  ofiBce  of  the  bill  of  exceptions,  cannot  be  shown  to  be  erroneous  by 
extraneous  testimony.     (R.) 

2.  If  the  date  of  the  filing  of  the  bill  of  exceptions  in  the  clerk's  office 
of  the  Superior  Court  is  incorrect,  the  proper  remedy  is  by  writ  of 
mandamuBf  to  be  applied  for  to  the  Judge  of  the  Superior  Court.    (R.) 

Practice  in  the  Supreme  Court.     Bill  of  exceptions.     Man- 
damu8.     Before  the  Supreme  Court.    July  Term,  1873. 
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When  the  above  stated  case  was  called,  counsel  for  defend- 
ant moved  to  dismiss  the  writ  of  error,  because  the  entries 
upon  the  bill  of  exceptions  sliow  that  it  was  certifietl  to  by  the 
Judge  on  January  28th,  1873,  and  not  filed  in  the  clerk^s 
office  of  the  Superior  Court  until  February  16th,  1873,  after 
the  lapse  of  more  than  fifteen  days.  Counsel  for  plaintifis  in 
error  proposed  to  show,  by  the  affidavits  of  counsel  and  of  the 
clerk,  that  the  date  of  the  entry  of  the  filing  in  office  was 
incorrect ;  that  the  bill  of  exceptions  was  in  fact  filed  within 
fifteen  days  from  the  date  of  the  certificate  of  the  Judge 
thereto.  This  the  Court  refused  to  allow.  Counsel  then 
proposed  to  apply  for  a  mandamus  nisi  against  said  clerk. 
This  the  Court  also  refused  to  permit.  The  writ  of  error  was 
ordered  to  be  dismissed,  the  Court  enunciating  the  principles 
embraced  in  the  above  head-notes. 

Speer  &  Stewart;  C.  Peeples;  E.  W.  Beck,  for  plain- 
tiffs in  error. 

D.  J.  Bailey  ;  Z.  D.  Harrison,  for  defendant 
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The  Coromissioners  of  Roads,  etc.,  vs.  Shorter. 

The  Commissioners  of  Roads  and  Revenue  for  Floyd 
County,  plaintiffs  in  error,  V8.  Alfred  Shorter,  defend- 
ant in  error. 

1.  In  1857  the  Legislature  passed  an  Act  making  the  county  of  Floyd  a 
corporation,  and  declared  that  it  should  be  represented  in  its  corpo- 
rate capacity  by  the  Inferior  Court  of  said  county.  The  Act  further 
provided  thai,  on  the  first  Monday  in  February,  1858,  or  at  any  time 
thereafter  which  shall  be  determined,  ordered  and  published  by  the 
Inferior  Court,  the  people  of  the  county  should  vote  on  the  question 
of  subscription  or  no  subscription,  and  that  the  returns  of  the  election 
should  be  made  to  the  Justices  of  the  Inferior  Court,  who  shall  con- 
solidate the  same  and  enter  the  result  upon  the  minutes  of  the  Court. 
The  Act  further  provided  that  if  a  majority  of  the  votes  should  be  for 
subscription,  the  Inferior  Court  should  subscribe  not  less  than  fifly  nor 
more  than  one  hundred  thousand  dollars  of  stock  in  the  Georgia  and 
Alabama  Railroad,  and  issue  bonds  of  the  county  of  Floyd  therefor  to 
said  company  in  payment  of  stock,  payable  not  exceeding  ten  years 
from  date,  bearing  seven  per  cent,  interest,  payable  semi-annually  at 
such  place  as  the  said  Inferior  Court  may  determine.  In  October, 
1859,  the  Inferior  Court  passed  an  order  reciting  that  it  deemed  it  for 
the  interest  of.  the  county  that  said  road  should  be  built,  and  ordering 
the  election,  as  provided.  Due  notice  was  given;  the  election  had,  the 
returns  made,  consolidated,  and  the  result  entered  on  the  minutes. 
Thereupon,  without  any  further  entry  on  the  minutes,  a  majority  of 
the  Justices  agreed  among  themselves  to  subscribe,  proceeded  to  the 
company's  office  and  did  subscribe  for  $75,000  00  of  stock,  and  issued 
bonds  as  called  for  to  the  amount  of  $25,000  00.  Each  Justice  signed 
the  subscription  in  the  absence  of  the  others,  and  also  signed  his  name 
to  the  bonds  in  the  absence  of  the  others.  The  bonds  were  made  pay- 
able to  Alfred  Shorter,  President  of  the  Georgia  and  Alabama  Rail- 
road Company,  or  order,  and  having  been  by  him  indorsed,  were  in 
the  hands  of  the  plaintiff  as  holder : 

Heldf  That  when  the  election  was  duly  had,  and  the  result  entered  on 
the  minutes,  the  authority  of  the  Inferior  Court  to  make  the  subscrip- 
tion and  issue  the  bonds  was  complete,  without  any  further  entry  or 
order  of  the  Court  that  it  would  make  the  subscription. 

2.  By  the  words  **  Inferior  Court**  in  the  Act,  the  Legislature  meant  the 
'*  Justices  of  the  Inferior  Court,**  or  "the  Inferior  Court  for  county 
purposes,**  and  not  the  Inferior  Court  proper  sitting  twice  a  year  as  a 
Court  of  law  under  the  existing  Constitution  of  the  State. 

8.  However  proper  for  public  inforfnation  and  for  the  regularity  of  busi- 
ness it  would  have  been  that  the  minutes  of  the  Inferior  Courts  should 
show  that  the  subscription  was  made  and  the  bonds  issued,  with  full 
details  of  the  whole  transaction,  yet,  when  the  result  of  the  election 
Voi^  L.  82. 
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was  put  upon  the  minutes,  as  the  Act  required,  the  authority  of  the 
Court  to  make  the  subscription  and  issue  the  bonds  was  complete,  and 
under  the  uniform  practice  of  the  ''  Justices  of  the  Inferior  Court"  in 
this  State,  in  making  contracts  within  the  scope  of  their  authority,  it 
was  competent  for  the  Justices  to  make  said  subscription  and  sign  and 
issue  said  bonds  when  they  were  not  regularly  in  session  as  a  Court. 
And  it  appearing  that  a  majority  of  the  Justices  did,  in  fact,  sign  said 
subscription,  officially,  and  sign  and  issue  the  said  bonds  as  *^  Justices 
of  the  Inferior  Court"  of  Floyd  county,  the  bonds  are  binding  upon 
the  county,  especially  in  the  hands  of  third  persons,  bona  fide  holders 
thereof. 
4.  The  indorsement  on  the  bonds  by  ** Alfred  Shorter,  President  Georgia 
and  Alabama  Railroad  Company,"  passed  the  title  in  the  bonds  to  the 
holder.  The  bonds  being  issued  for  purposes  of  negotiation,  this  was 
a  sufficient  indorsement  to  put  them  in  circulation,  notwithstanding  the 
charter  of  the  railroad  company  required  a  diSereut  mode  of  makiog 
and  signing  ordinary  contracts  to  bind  the  company. 

County  matters.  Inferior  Court  Corporations.  Rail- 
roads. Indorsement.  Before  Judge  McCutchen.  Floyd 
Superior  Court.    July  Adjourned  Term,  1872. 

Alfred  Shorter  petitioned  the  Judge  of  the  Superior  Court 
of  tlie  county  of  Floyd  for  the  writ  of  mandamus,  to  be  di- 
rected to  the  Commissioners  of  Koads  and  Revenue  for  said 
county,  alleging  as  follows : 

He  represents  to  the  Court  that  he  is  the  owner,  in  his  own 
right,  of  five  bonds  of  the  county  of  Floyd,  issued  on  the 
10th  day  of  September,  1860,  numbered  from  eleven  to  fif- 
teen, inclusive,  each  for  the  sum  of  $1,000  00,  due  on  the  Ist 
of  July,  1870,  commonly  called  coupon  bonds;  and,  as  execu- 
tor of  Elizabeth  Cooley,  he  holds  one  other  bond  of  said 
county  for  the  same  amount,  numbered  twenty-three,  issued 
on  December  31,  1860,  and  due  January  1,  1871.  Each  of 
the  said  six  bonds  is  as  follows,  except  as  to  dates  and  num- 
bers 

"|1,000  00.      No Rome,  Georgia, ,  1860. 

"On  the day  of 187...,  the  county  of  Floyd 

promises  to  pay  to  Alfred  Shorter,  President  Georgia  and 
Alabama  Railroad  Company,  or  order,  at  the  Importers'  and 
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Traders*  Bank,  New  York  City,  the  sum  of  one  thousand 
dollars,  with  seven  per  cent,  interest  thereon,  from  this  date, 
payable  at  the  same  place,  on  the  first  day  of  January  next, 
and  semi-annually  thereafter,  on  surrender  of  the  annexed  cor- 
responding coupons. 

"And  it  it  is  hereby  contracted  with  the  holder  of  this  bond 
that  ten  shares,  of  one  hundred  dollars  each,  of  the  stock  of 
the  county  of  Floyd  in  the  Georgia  a  id  Alabama  Railroad 
Company  shall  stand  pledged  as  collateral  security  for  the 
payment  of  this  bond.  And  it  is  hereby  stipulated  that  no 
transfer  will  be  made  of  said  stock  without  the  consent  of  the 
bondholders,  or  the  redemption  of  an  amount  of  the  bonds 
thus  secured  equal  to  the  amount  of  stock  thus  transferred. 

"Done  by  virtue  of  an  Act  of  the  General  Assembly  of  the 
State  of  Georgia,  passed  December  22,  1857. 

"  John  R.  Towers,  j.  i.  c, 
"  Charles  H.  Smith,  j.  i.  c, 
"  Samuel  Mobley,  j.  i.  c.^' 

The  bond  of  the  Cooley  estate  is  payable  at  the  ^'  Branch 
Bank  of  the  State  of  Georgia  at  Augusta,  Georgia/' 

Each  of  the  bonds  has  written  on  the  back  of  it  the  words 
"Alfred  Shorter,  President  of  the  Georgia  and   Alabama 
Railroad  Company.'' 

Attached  to  them,  when  issued,  were  twenty  coupons,  num- 
bered from  one  to  twenty,  consecutively,  and  falling  due  suc- 
cessively on  each  1st  of  January  and  1st  of  July  during  the 
ten  years  to  the  maturity  of  the  bond.  Each  coupon  is  as 
follows,  except  as  to  number  and  time  when  due : 

"♦35  00.  No 

"Warrant  for  thirty-five  dollars  due  by  the  county  of 
Floyd  on  the  Ist  day  of ,  18...,  for  six  months'  in- 
terest on  bond  No 

"  John  R.  Towers,  j.  i.  c, 
"  Charles  H.  Smith,  j.  i.  c, 
"  Samuel  Mobley,  j.  i.  c." 
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The  petition  states  that  the  first  five  coupons  of  each  of  the 
bonds  of  Shorter,  and  the  first  four  of  the  bond  of  the  Cooley 
estate,  have  been  paid.     The  balance  are  unpaid. 

Said  bonds  and  coupons  have  corae  to  the  holder  in  usual 
course  of  trade,  and  for  a  valuable  consideration.  They  were 
issued  in  payment  of  a  subscription  by  the  county  of  Floyd 
to  the  stock  of  the  Georgia  and  Alabama  Railroad  Company. 
The  issue  of  said  bonds  was  authorized  by  an  Act  of  the  Gen- 
eral Assembly,  which  is  as  follows: 

"  J.n  Aot  to  authorize  the  county  of  Floyd  to  aid  in  construct' 
ing  the  Georgia  and  Alabama  Railroad^  by  the  subscription 
for  stock  and  the  issue  of  bonds  therefor,  upon  a  vote  of  the 
citizens  of  said  county. 

"Section  I.  Be  it  enacted,  That  the  county  of  Floyd  shall 
be  a  corporation,  with  all  the  necessary  powers,  for  the  purposes 
of  this  Act,  and  shall  be  represented  in  its  corporate  capacity 
by  the  Inferior  Court  of  said  county. 

"Sec.  II.  Be  it  further  enacted,  That  on  the  first  Monday 
in  February,  1858,  or  lit  any  time  thereafter  which  shall  be 
determined,  ordered  and  published  by  the  Inferior  Court, 
giving  at  least  thirty  days'  notice  thereof,  the  legal  voters  of 
Floyd  county  shall  assemble  at  the  Court-house  and  the 
election  precincts  in  said  county,  and  vote  "county  subscrip- 
tion,''  or  "no  county  subscription."  The  election  shall  be 
held  and  conducted  in  the  same  manner  as  elections  are  re- 
quired to  be  held  for  county  oflBcers,  and  the  returns  shall  be 
made  to  the  Justices  of  the  Inferior  Court,  who  shall  consoli- 
date the  returns  and  enter  the  result  upon  the  minutes  of 
Court,  and  if  a  majority  of  the  votes  so  cast  shall  have  been 
for  "county  subscription,"  then  the  Inferior  Court  shall  sub- 
scribe not  less  than  $50,000  00  nor  more  than  $100,000  00 
to  the  capital  stock  of  the  Georgia  and  Alabama  Railroad 
Company,  and  shall  issue  bonds  of  Floyd  county  therefor  to 
said  railroad  company  in  payment  for  said  stock,  at  par  value, 
in  amounts  not  exceeding  $1,000  00  each,  payable  not  ex-' 
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needing  tea  years  from  date,  bearing  interest  at  seven  per 
cent  per  annum,  and  said  interest  payable  semi-annually,  at 
such  place  or  places  as  the  said  Inferior  Court  shall  determine. 

"Sec.  III.  Be  it  fuHher  enadedy  That  the  capital  stock  so 
subscribed  by  the  county  of  Floyd,  and  the  re^^ources  arising 
from  the  county  tax  shall  be  pledged  for  the  redemption  of 
the  said  bonds,  and  said  stock  shall  not  be  used  for  any  other 
purpose,  and  all  dividends  arising  from  said  stock  shall  be 
appropriated  to  the  payment  of  said  bonds. 

Sko.  IV.  Be  it  further  enacted,  That  the  Inferior  Court 
of  Floyd  county  shall  assess  and  collect  a  county  tax  of  such 
per  cent,  upon  the  State  tax  as  shall  be  sufficient  to  pay  the 
interest  semi-annually  due,  and  to  protect  the  credit  of  the 
county,  and  should  it  be  necessary,  after  applying  the  stock 
so  subscribed  to  the  redemption  of  the  bonds,  to  raise  any 
amount  for  a  balance  due,  the  said  Court  may  order  and 
assess  such  tax  as  may  l)e  necessary  to  fully  redeem  said  bonds 
and  the  unpaid  interest  due  thereon. 

"Assented  to  December  22d,  1857." 

The  petition  then  states  that  an  election  was  held  in  pur- 
suance of  said  Act,  and  resulted  in  favor  of  the  subscription, 
and  that  the  Inferior  Court  did  make  the  subscription  on  the 

,  and  afterwards  issued  the  bonds  aforesaid, 

and  others  in  part  payment  thereof. 

The  interest  due  has  been  demanded  "of  the  county  of 
Floyd,"  and  payment  refused,  and  the  Commissioners  of 
Roads  and  Revenue  refuse  to  levy  a  tax  to  pay  the  said  cou- 
pons due  and  to  become  due.  He,  therefore,  prays  for  man' 
damuSj  etc. 

Mandamus  nisi  granted  at  Chambers,  December  15, 1869, 
by  F.  A.  Kirby,  Judge,  etc. 

The  Commissioners  of  Roads  and  Revenue  answered  as 
follows : 

Ist.  That  all  the  coupons  which  had  matured  more  than 
twelve  months  before  their  presentation  for  payment,  were 
barred  by  limitation. 


Digitized  by  LjOOQ IC 


494  SUPREME  COURT  OF  GEORGIA. 

The  Commissioners  of  Roads,  etCt  vs.  Shorter. 

2d.  That  the  records  and  minutes  of  the  Inferior  Court  no- 
where show  that  said  Court  ever  authorized  or  directed  any 
subscription  to  the  stock  of  the  Georgia  and  Alabama  Rail- 
road Company ;  nor  do  they  anywhere  sliow  that  said  Court 
ever  authorized  or  directed  the  issue  of  bonds  in  payment  for 
such  stock. 

3d.  Respondents  are  informed,  and  believe  it  to  be  true, 
that  the  bonds  and  coupons  referred  to  in  the  petition  were 
signed  by  those  whose  names  appear  thereto,  at  different  times 
and  places,  and  when  no  three  of  them  were  together,  and  at 
times  and  places  when  the  Inferior  Court  was  not  in  session. 

4th.  The  minutes  and  records  of  the  Inferior  Court  do  not 
show  that  any  person  was  ever  authorized  to  subscribe  for 
stock,  or  to  sign  bonds  or  coupons  for  the  purposes  designated, 
nor  that  the  Court  itself  ever  did  either  of  these  things. 

6th.  Respondents  are  advised  that  the  issue  of  said  bonds 
and  coupons  was  ill^al,  and  that  the  county  is  not  liable  to 
pay  the  same. 

Issue  having  been  joined  on  the  answer,  evidence  was  in- 
troduced by  the  relator  as  follows: 

First,  the  six  bonds,  with  the  coupons  attached,  as  hereto- 
fore copied  and  set  forth  in  the  petition.  Next,  the  following 
certified  abstract  from  the  minutes  of  the  Inferior  Court : 

"October  19, 1859. 
^'Inferior  Court  of  Floyd  county ^  in  session  for  a  special  county 

purpose. 
"  Ordered  by  the  Court  that  we  deem  it  for  the  interest  of 
the  county  of  Floyd  that  a  railroad  be  built  from  the  city  of 
Rome  in  the  direction  of  Dalton  and  Gadsden,  under  the 
charter  organizing  the  Georgia  and  Alabama  Railroad  Com- 
pany. We,  therefore,  in  compliance  with  and  by  authority  of 
the  Act  of  December,  1857,  do  hereby  order  and  determine 
that  an  election  shall  be  held  at  the  Court-house  and  election 
precincts  in  the  county,  on  the  22d  day  of  November  next, 
and  the  vote  to  be  taken  by  ballot,  'county  subscription'  op 
*  no  county  subscription,'  and  that  notice  of  said  election  be 
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advertised  in  the  Southerner,  in  compliance  with  and  accord- 
ing to  said  Act. 

"  Charles  H.  Smith,  j.  i.  c, 
"  J.  R.  Towers,  j.  i.  c, 
"  Samuel  Mobley,  j.  i.  c." 

"GEORGIA— Floyd  County: 

"  We,  the  undersigned,  do  certify  that  we  have  consolidated 
the  returns  as  made  to  us  by  the  managers  of  an  election  held 
on  the  22d  day  of  November,  1859,  by  virtue  of  an  Act  of 
the  L^islature,  passed  the  22d  December,  1 857,  to  determine 
by  vote  whether  or  not  the  Inferior  Court  of  said  county 
should  subscribe  for  stock  in  the  Georgia  and  Alabama  Rail- 
road, and  we  have  counted,  compared  and  added  together  the 
votes  |H)lled.  Upon  a  consolidation,  we  find  that  there  was 
polled  for  ^county  subscription,'  (735)  seven  hundred  and 
thirty-five  votes;  and  'against  county  subscription,'  (321) 
three  hundred  and  twenty-one  votes.  Tlie  whole  vote  polled 
was  one  thousand  and  fifty-six:  'county  subscription,'  seven 
hundred  and  thirty-five;  *no  county  subscription,'  three  hun- 
dred and  twenty-one;  majority  for  'county  subscription,'  four 
hundred  and  fourteen. 

"  Given  under  our  hands  and  seals,  this  November  23, 1859. 
"  Charles  H.  Smith,  j.  l  o., 
"  L.  D.  Burwell,  j.  I.  c, 
"  Samuel  Mobley,  j.  l  c, 
**J.  R.  Towers,  J.  I.  0." 

"Floyd  County — To  Southerner  and  Advertiser  office: 

"To  advertising  call  by  Inferior  Court  for  an  election  to 
determine  whether  county  shall  indorse  bonds  of  Georgia  and 
Alabama  Railroad  Company,  $5  00. 

"  Ordered  that  the  within  account  be  paid  out  of  any  money 
that  may  be  in  the  treasury. 

"J.  R.  Towers,  j.  i.  c, 

"  William  McCullouch,  j.  i.  c, 

"  Lewis  D.  Burwell,  j.  i.  c." 
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"  Rome,  Georgia. 
"At  the  regular  meeting  erf  the  Court,  it  was  agreed  that 
Judge  T.  McGuire  has  been  chosen  by  the  Court  to  represent 
the  county  stock,  as  a  director,  in  the  Rome  and  Alabama 
Railroad  Company,  and  we  instruct  our  director  to  cast  the 
vote  of  the  Court  for  such  men  as  directors  as  shall  be  agreed 
to  by  a  majority  of  the  Court. 

"  William  MoCullouch,  j.  i.  c, 
"  Thomas  J.  Davis,  j.  i.  c, 
"W.  T.  Newman,  J.  I.  c. 
"May  13th,  1861.'' 

*'  Tuesday,  February,  1867. 

"  Honorable  Inferior  Court  for  county  purposes  met  pursu- 
ant to  adjournment.  Present,  their  Honors  C.  K.  Ayer,  J. 
King,  J.  E.  Veal  and  D.  M.  Hood,  Justices  presiding. 

"  Ordered  by  Uie  Court,  that  D.  M.  Hood  be  authorized  by 
the  Court  to  inquire  into  the  indebtedness  of  the  county  to  the 
Georgia  and  Alabama  Railroad,  whether  the  Selma,  Rome 
and  Dalton  Railroad  Company  assumes  the  payment  of  said 
indebtedness  and  relieves  the  county  from  the  payment  of  the 
same,  and  that  he  associate  with  him  Daniel  S.  Printup  and 
Charles  H.  Smith.'' 

*'  Floyd  County,  to  Wright  &  Broyles,     Dr.        1 866. 

"To  investigating  and  giving  opinion  at  the  request  of  the 
Justices  of  the  Inferior  Court,  as  to  the  liabilities  of  the  said 
county  on  certain  railroad  bonds,  heretofore  issued  by  said 
Court  on  subscriptions  made  to  the  Dalton  and  Alabama  Rail- 
road, $50  00. 

"Ordered  by  the  Court  that  the  county  treasurer  pay  "Wright 
&  Broyles  $50  00  out  of  general  funds. 

"D.  M.  Hood,  j.  i.  c, 
"John  M.  Gregory,  j.  i.  c, 
"Joseph  E.  Veal,  j.  l  c. 
"December  2d,  1867.^' 
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C.  H.  Smith,  sworn,  said :  As  one  of  the  Justices  of  the 
Inferior  Court,  I  was  present  at  the  meeting  of  Justices  on  the 
day  the  vote  was  consolidated,  and  participated  in  it.  There 
was  an  agreement  among  the  Justices  then  present  that  we 
would  take  stock  in  the  Georgia  and  Alabama  Railroad  for 
$75,000  00,  this  being  an  amount  intermediate  the  extremes 
mentioned  in  the  Act  of  December,  1857.  The  Justices  were 
to  go  in  person  and  each  one  sign  his  own  name  as  the  repre- 
sentative of  the  county  to  the  subscription  of  stock.  They 
did  not  go  at  that  time,  nor  did  they  ever  go  in  a  body  to  sub- 
scribe for  the  stock.  The  subscription  book  was  at  my  office, 
I  being  the  secretary  and  treasurer  of  the  railroad  company. 
I  signed  for  myself,  and  I  am  certain  that  a  majority  of  the 
Justices  signed  also,  but  I  do  not  remember  which  of  the  other 
Justices  signed.  Their  signatures  were  all  made  at  different 
times,  and  separately.  At  the  time  of  meeting  to  consolidate 
the  votes,  it  was  also  decided  that  I  should  have  the  bonds 
prepared,  which  I  did,  and  then  the  Justices  of  the  Inferior 
Court,  whose  names  are  to  the  bonds  and  coupons,  signed  them 
separately,  and  at  different  times,  when  no  two  of  them  were 
present.  I  was  at  the  same  time  a  subscriber  in  my  own 
name  to  the  stock  of  the  railroad  to  the  amount  of  $3,000  00. 
Samuel  Mobley  was  a  subscriber  also  to  the  amount  of  $500, 
and,  I  think,  L.  T>.  Burwell  also  had  subscribed  for  some 
stock.  The  subscription  made  by  the  Justices  of  the  Inferior 
Court  was  accepted  by  the  board  of  directors  of  the  Georgia 
and  Alabama  Railroad  Company  in  November,  1859.  The 
first  call  for  payment  of  stock  by  subscribers  was  made  in 
November,  1859,  for  five  per  cent,  of  subscriptions.  The 
second  call  was  for  ten  per  cent,  in  April,  1860.  The  third 
call  was  for  ten  per  cent,  in  July,  1860,  and  the  fourth  and 
last  call  was  for  ten  per  cent,  in  October,  1860.  About  two- 
thirds  of  the  grading  between  Rome  and  the  Alabama  line 
was  done,  and  a  bridge  built  across  the  Etowah  river  at  Rome, 
when  the  war  began  and  work  was  then  suspended  on  the 
road.  Only  twenty-five  bonds  for  $1,000  00  each,  with  cou- 
pons attached  were  issued;  and  when  issued,  which  was  in 
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September  and  December,  1860,  as  their  dates  will  show,  I 
delivered  them  to  Colonel  Alfred  Shorter,  who  was  the  presi- 
dent of  the  railroad.  No  stock,  nor  certificate  of  stock,  was 
ever  issued  to  the  county.  My  term,  as  Justice  of  the  Inferior 
Court,  continued  till  the  next  election,  which  was,  I  think,  in 
January,  1861.  We  had  not  provided  a  fund  to  pay  these 
coupons.  After  the  war,  there  was  an  agreement  made  be- 
tween the  stockholders  and  directors  of  three  diflFerent  Rail- 
road companies,  to-wit:  The  Dalton  and  Jacksonville,  the 
Georgia  and  Alabama,  and  the  Alabama  and  Tennessee  Rivers 
Railroad  Companies,  to  consolidate,  which  consolidation  was 
effected  by  authority  of  enabling  Acts  of  the  Legislatures  of 
Georgia  and  Alabama,  constituting  what  is  now  known  as  the 
Selma,  Rome  and  Dalton  Railroad  Company.  The  bonds 
issued  and  delivered  to  Shorter  were  delivered  to  him  in  pay- 
ment of  the  county  subscription. 

Respondents  objected  to  that  part  of  C.  H.  Smith's  testi- 
mony in  which  he  speaks  of  the  action  of  the  Justices  of  the 
Inferior  Court,  or  their  agreement  to  do  anything,  or  their 
direction  about  doing  anything  in  reference  to  the  subscription 
of  stock  or  preparing  the  Bonds. 

The  Court  overruled  the  objection,  and  respondents  excep- 
ted. 

Respondents  proposed  to  prove  by  him  that  there  were  at 
least  two  thousand  voters  in  Floyd  county  at  the  time  of  the 
election  upon  this  question  of  subscription  or  no  subscription, 
and  how  many  votes  were  polled. 

The  Court  refused  to  permit  this  proof  to  be  made,  and  re- 
spondents excepted. 

Samuel  Mobley,  sworn,  sai*! :  I  was  one  of  the  Justices 
of  the  Inferior  Court,  and  was  present  at  the  meeting  of  the 
Justices  to  consolidate  the  vote,  and  think  we  agreed  to  sub- 
scribe for  stock  in  the  railroad.  I  did  not  sign  the  subscrip- 
tion of  stock  for  the  county,  but  was  a  stockholder  myself  in 
the  road  to  the  amount  of  five  shares.  The  road  had  been 
laid  out  and  graded  through  my  land,  and  damages  for  the 
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right  of  way  were  assessed  in  my  favor  to  the  amount  of 
$500  00  against  the  road,  and  this  amount  I  agreed  to  take 
in  stock,  but  none  was  ever  issued  to  me.  I  signed  the  bonds 
and  coupons  which  have  my  name  to  them,  at  my  house,  about 
three  miles  from  Rome,  none  of  the  other  Justices  being  pres- 
ent, and  returned  them  to  Mr.  C.  H.  Smith,  who  had  previ- 
ously signed  some  or  all  of  them.  I  returned  them  to  him, 
as  he  had  given  them  to  me  for  that  purpose.  I  supposed  he 
knew  what  to  do  with  them,  and  that  they  would  be  put  on 
the  market.  They  wete  at  my  house  some  four  or  five  days, 
during  which  time  I  signed  them. 

The  same  objection  was  made  to  Mr.  Mobley's  testimony 
that  was  made  to  Mr.  Smith's,  and  overruled  by  the  Court, 
and  respondeuts  except^. 

Alfred  Shorter,  sworn,  said:  A  few  days  after  these 
bonds  were  issued  and  delivered  to  me,  as  president  of  the 
Georgia  and  Alabama  Railroad  Company,  in  payment  of  the 
county  subscription,  I  advanced  the  amount  of  five  of  them 
to  the  road  and  took  the  bonds  myself;  others  were  delivered 
to  Mr.  Gray,  the  contractor,  in  payment  for  work  upon  the 
road,  and  he  sold  one  of  them  to  Mrs.  Cooley,  who  was  then 
living,  but  now  dead,  and  upon  whose  estate  I  am  the  execu- 
tor; the  other  nine,  which  he  received,  he  sold  to  the  Bank 
of  the  Empire  State,  of  which  I  was  president;  these,  among 
the  other  assets  of  the  bank,  were  turned  over  to  H.  D.  Coth- 
ran,  as  assignee  of  the  bank  after  the  war,  and  were  by  him 
sold  at  public  outcry,  at  the  Court-house  in  Rome,  about  the 
year  186...,  and  I  bought  them  at  $300  00  or  $400  00  each, 
intending  to  use  them  in  payment  of  the  liabilities  of  the 
bank,  which  had  failed— or,  at  least,  I  intended  to  let  the 
bank  have  the  use  of  them  in  settling  its  liabilities.  Besides 
being  president  of  the  bank,  I  was  also  a  stockholder,  and  so 
was  Colonel  Cothran.  At  the  time  I  received  the  bo»ds,  I 
knew  of  no  informality  in  the  action  of  the  Court  in  reference 
to  their  issue ;  made  no  inquiry  upon  the  subject.     Knew  of 
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no  money  belonging  to  the  county  in  the  Bank  of  the  Re- 
public. 

(Here  a  paper  was  shown  to  Mr.  Shorter,  of  which  he  sta- 
ted he  ha<l  served  a  copy  upon  Jesse  Lamberth,  the  Ordinary 
of  Floyd  county.) 

It  was  introduced,  and  is  a  paper  presented  to  the  Ordinary 
on  May  31,  1869,  containing  a  statement  of  the  bonds  and 
coupons  held  by  the  petitioner,  and  a  demand  that  the  Ordi- 
nary levy  a  tax  and  pay  the  coupons  then  due,  and  to  fall  due 
July  1,  1869. 

A  paper  was  next  offered  in  evidence,  and  objected  to  by 
counsel  for  respondents,  but  admitted  by  the  Court,  a  copy  of 
which  18  as  follows : 

"Ordered  by  the  Court,  that  D.  M.  Hood,  Wade  S.  Coth- 
ran  and  Daniel  S.  Printup  are  authorized  to  represent  the 
county  of  Floyd  in  the  convention- of  the  Selma,  Rome  and 
Dalton  Railroad  Company,  to  assemble  in  Selma  on  the  15th 
of  May,  1867.  Either  of  said  persons  mentioned  can  use  this 
authority,  or  conjointly. 

"  D.  M.  Hood,  j.  i.  c, 

"  J.  King,  j.  i.  a, 
"  J.  E,  Veal,  j.  i.  c. 
"May  10th,  1867." 

" GEORGIA— Floyd  County: 

"  I,  James  W.  Langston,  Clerk  of  the  Inferior  Court  of 
Floyd  county,  do  hereby  certify  that  the  above  and  forgoing 
is  a  true  extract  from  the  minutes  of  said  Court. 

"Given  under  my  hand  and  seal  of  said  Court,  this  the 
14th  day  of  May,  1867. 

[L.S.]  "James  W.  Langston,  Clerk.'' 

To  the  admission  of  this  document  the  respondents  ex- 
cepted. 

D.  M.  Hood,  sworn,  said :  The  resolution  or  order  just  in- 
troduced in  evidence  was  adopted  by  the  Inferior  Court  at  the 
time  it  bears  date,  upon  the  idea  that  the  Inferior  Court  of 
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the  county  had  really  subscribed  for  stock  in  the  Greorgia  and 
Alabama  Railroad  Corapany,  in  conformity  to  the  law,  and 
that  the  county  was  really  a  stockholder  in  the  road  ;  never 
knew  of  these  difficulties  about  the  manner  of  subscription 
until  after  that  order  or  resolution  was  adopted.  During  my 
term  of  office  (which  was  about  three  years,)  as  a  Justice  of 
tlie  Inferior  Court,  we  had  no  funds  in  any  bank  to  pay  these 
coupons. 

Samuel  MoBiiEY,  re-introduced,  said:  While  I  was  ia 
office  as  Justice  of  the  Inferior  Court,  we  had  provided  no 
funds  in  any  bank  to  pay  these  coupons. 

D.  S.  Printup,  sworn,  said :  I  was  present  at  a  convention 
of  the  railroad  stockholders  in  1866,  at  the  time  it  was  agreed 
to  consolidate  the  three  railroad  companies,  and  was  after- 
wards elected  vice-president  of  the  Selma,  Rome  and  Dalton 
Railroad  Company.  .  As  such  vice-president,  I  offered  to 
turn  over  to  Jesse  Lamberth  a  certificate  of  stock  in  the  Selma, 
Rome  and  Dalton  Railroad,  issued  in  favor  of  the  county  for 
the  stock  subscribed  in  the  Georgia  and  Alabama  Railroad. 
Mr.  Lamberth  refused  to  accept  it.  This  was  before  tiiis  ac- 
tion was  begun,  and  was  in  1869  or  1870.  Dr.  J.  M.  Gregory 
was  present  at  that  convention  and  took  part  in  the  meeting — 
and  he  was  then  one  of  the  Justices  of  the  Inferior  Court  of 
Floyd  county,  and  claimed  to  be  representing  the  county. 

Jesse  Lamberth,  sworn,  said :  I  was  Ordinary  of  Floyd 
county  from  1852  till  the  election  and  qualification  of  my 
successor,  H.  J.  Johnson,  in  1869.  I  acted  as  his  clerk  dur- 
ing that  year,  and  did  most  of  the  business  of  the  office.  The 
certificate  of  stock  as  testified  to  by  Col.  Printup,  was  offered 
to  me  and  refused.  During  my  term  of  office  I  had  provided 
no  funds  with  which  to  pay  these  coupons. 

Relator  closed.     Respondent  introduced  no  testimony. 
The  charge  of  the  Court  to  the  jury  was  substantially  as 
follows : 
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The  Court  read  to  the  jury  the  Act  of  December,  1857,  au- 
thorizing the  issue  of  bonds,  etc.,  by  the  county  of  Floyd, 
and  charged,  that  if  the  bonds  were  issued  without  authority, 
then  tliey  and  the  coupons  are  void,  even  in  the  hands  of  a 
bonafde  holder,  and  the  plaintiff  cannot  recover. 

1st.  But  if  you  find  from  the  evidence  that  the  Inferior 
Court  did  order  an  election,  and  give  notice  as  required  by 
the  statute,  and  a  majority  of  the  votes  polled  at  that  election 
were  for  county  subscription,  and  if  the  result  of  that  election 
was  placed  upon  the  minutes  of  the  Inferior  Court  as  required 
by  the  Act,  then,  in  the  opinion  of  the  Court,  the  statute  un- 
der which  the  election  was  held,  and  the  vote  of  the  legal 
voters  of  the  county,  constituted  a  legal  authority  for  the 
subscription  of  stock,  and  also  for  the  issuing  of  bonds  by 
the  Inferior  Court.  If  you  find  from  the  evidence  that  these 
fects  existed,  which  the  Court  has  charged  you  constituted 
the  authority  for  the  subscription  to  be  made  and  the  bonds 
to  be  issued ;  and  if  you  further  find  from  the  evidence  that 
the  Justices  of  the  Inferior  Court,  or  a  majority  of  them,  ac- 
tually agreed  among  themselves  when  together,  to  make  the 
subscription  and  issue  the  bonds,  and  that  they  actually  made 
the  subscription  for  the  stock  and  signed  the  bonds  and  de- 
livered them  in  payment  thereof,  then  the  fact  that  the  Jus- 
tices may  have  signed  the  subscription,  and  may  have  signed 
the  bonds  while  they  were  not  in  the  presence  of  each  other, 
cannot  vitiate  the  bonds  in  the  hands  of  a  bona  fide  holder, 
without  notice  of  those  facts. 

The  Court  here  explained  what  constitutes  a  bona  fide 
holder  without  notice,  and  proceeded  as  follows : 

2d.  These  bonds  are  negotiable,  commercial  securities, 
issued  by  a  corporation,  and  like  ordinary  promissory  notes 
in  this  respect.  And  if  it  appears  from  the  bonds  that  they 
were  issued  under  the  Act  of  December,  1857,  which  is  the 
charter  of  the  corporation ;  and  if  it  appears  from  the  evi- 
dence that  the  plaintiff  purciiased  them  bona  fide^  and  with- 
out notice  of  any  irregularity  in  their  issue,  and  for  a  valua- 
ble consideration,  paid  by  them  to  the  railroad  company,  then 
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the  bonds  are  valid  in  his  hands  and  binding  on  the  county, 
thgugh  there  raay  have  been  irregularities  in  their  issue,  and 
though  no  resolution  was  entered  on  the  minutes  of  the  In- 
ferior Court  directing  the  subscription  to  he  made  or  the 
bonds  to  be  issued,  and  though  the  bonds  were  not  signed 
when  the  Court  was  in  session,  or  at  their  usual  place  of 
meeting;  provided^  the  subscription  for  stock  and  the  bonds 
were  actually  signed  by  three  or  more  of  said  Justices,  and 
the  bonds  delivered,  as  I  liave  before  explained. 

3d.  If  the  plaintiff  was  such  a  bona  fide  purchaser  of  the 
bonds  before  they  fell  due,  his  rights  would  not  be  affected 
by  fraud,  provided  he  took  the  bonds  without  any  notice  of 
the  facts  constituting  the  fraud.  But  it  is  not  necessary  that 
I  charge  as  to  fraud,  as  the  question  is  not  made  in  the  plead- 
ings in  this  case. 

4th.  The  Inferior  Court  was  the  sole  judge  of  the  question 
whether  a  majority  of  the  legal  voters  of  the  county  had  voted 
ia  favor  of  subscription ;  and  if  they  have  determined  that 
question  in  the  aflSrmative,  it  cannot  be  a  question  on  this 
trial.  Whether  there  were  more  voters  in  the  county  than 
voted  is  immaterial,  as  a  majority  of  those  voting  decided  the 
question. 

5th.  The  jury  have  the  right  to  take  into  their  considera- 
tion the  recitals  in  the  bonds,  in  connection  with  all  the  other 
testimony  in  making  up  their  finding. 

6th.  If  the  bonds  were  executed  at  the  time  they  bear  date, 
then,  in  the  opinion  of  the  Court,  the  plaintiff  would  not  be 
barred  by  the  statute  of  limitations. 

The  jury  returned  a  verdict  in  favor  of  the  relator. 

The  respondents  assign  error,  upon  each  of  the  aforesaid 
grounds  of  exception,  and. upon  each  portion  of  the  charge  of 
the  Court  numbered,  respectively,  1,  2,  3,  4,  5,  6. 

"Wright  &  Featherston  ;  Alexander  &  Wright,  for 
plaintiffs  in  error. 

Ist.  Exercise  of  power  by  corporate  or  quasi  corporate 
bodies  must  be  at  a  corporate  meeting :  Dillon  on  Mun.  Cor., 
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sees.  197,  208;  19  N.  J.  Eq.,  412;  25  Mil.,  18;  see  3  Ga., 
331.  Power  conferred  on  a  council  can  be  exercised  only  by 
ordinance:  18  Md.,  284,  300;  Ibid.,  276;  16  Cal,  225;  20 
CaL,  96 ;  Cooley's  Cons.  Lim.,  sec.  204.  Contracts  made  by 
majority  of  boar<l  of  aldermen,  void:  7  Gray,  12;  13  Gray, 
347  ;  6  Cal.,  531 ;  see  20  Ga.,  363. 

2d.  Requisites  of  a  valid  session  of  the  corporate  body: 
Dillon  on  Mun.  Corp.,  sees.  200,  202,  223,  224;  22  N.  Y., 
128;  2  Gill.,  254;  7  Conn.,  214;  2  House  of  Lords'  Cases, 
789. 

3d.  No  valid  action  of  the  individuals  shown :  2  Pick., 
345 ;  1  Bos.  &  Pul.,  229;  2  Ibid.,  31 ;  6  Johns.,  39 ;  6  S.  & 
R,  166 ;  Story  on  Agency,  sec.  42;  7  Cow.,  526 ;  21  Wend., 
178;  31  Miss.,  525;  26  Conn.,  192;  22  Barb.,  400;  Ibid., 
137;  5  Bin.,  481. 

4th.  What  constitutes  ratification  by  corporate  bodies :  10 
Wal.,  676;  5  Cal.,  531. 

5th.  There  can  be  no  innocent  purchasers  of  void  bonds : 
7  Wah,  666;  10  Wal.,  676. 

Underwood  &  Rowell;  Smith  &  Bbanham,  for  de- 
fendant. 

1st.  There  was  no  fraud  in  the  issue  or  the  purchase  of  the 
bonds.  Fraud  is  not  a  question  in  the  case.  The  bonds  are 
negotiable  securities.  Bonds,  payable  to  bearer,  or  indorsed 
in  blank  when  payable  to  order,  pass  by  delivery.  Form  of 
the  bond  show  this:  20  Howard,  343,  364. 

2d.  Mobley  says  they  were  delivered  to  be  put  on  the  mar- 
ket. Shorter  and  Cooley  are  bona  fide  holders  for  value:  2 
Ga.,  92,  (6,)  103,  (6.) 

3d.  The  bonds  were  issued  to  Shorter,  president,  for  nego- 
tiation. His  indorsement  passed  the  title,  (1  Kelly,  418 ;)  but 
the  title  is  not  questioned :  Statute  of  Limitation,  43  Ga.,  258 ; 
Commissioners  Limestone  Company  vs.  Rather  d  al.y  at  the 
last  term  of  the  Supreme  Court  of  Alabama;  9  Wal.,  478; 
3  Ibid.,  327;  Irwin's  Code,  2865.  Act  of  1869  not  barred 
if  sued  by  January,  1870:  14  Wal.,  282,  (5.) 
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4th.  Case  in  46  Georgia,  462,  refers  only  to  contracts  made 
since  the  adoption  of  the  Code.  All  that  was  required  to  be 
entered  on  the  minutes  by  the  Act  was  so  entered,  to- wit:  the 
election.  The  books  of  the  railroad  company  were  the  proper 
place  to  make  the  subscription.  The  duties  of  the  Court  were 
ministerial,  not  judicial:  9  Ga.,  485;  1  Kelly,  579;  6  Ga., 
145,  (3,)  and  157,  (5;)  19  Ibid.,  487;  20  Ibid.,  334;  3  Wal., 
96;  1  Sneed,  680;  Angell  &  Ames  on  Corporations,  291. 

5th.  The  contract  was  the  act  of  the  county  and  bound  the 
county;  (2  Kelly,  216;)  initials  "j.  I.  c.^'  All  judicial  acts 
subject  to  review  by  appeal  or  certiorari;  ministerial  are  not. 
Courts  can  only  be  held  at  stated  times.  Mdndamua  the  rem* 
edy:  5  Ga.,  522;  18  Ibid.,  473. 

6th.  If  the  Inferior  Court  had  the  power,  under  the  stat- 
ute, to  act,  then  the  bonds  are  valid,  especially  in  the  hands 
of  bona  fide  holders,  though  there  were  irregularities  in  their 
issue:  21  Howard,  539;  24  Ibid.,  288,  375;  1  Wal.,  83  to 
93,  175,  385;  9  J6id.,  414;  13  Ibid.,  Z05;  14  J6ui.,  282; 
15  Ibid.,  355;  5  Ibid.,  784;  11  Ibid.,  476;  1  Sneed,  637; 
Irwin's  Code,  2743;  43  Conn.  Reps.,  400;  8  Volume  Amer- 
ican Law  Register,  274;  33  Mississippi,  440. 

7th.  On  power  of  a  majority  to  act:  9  Pick.,  146;  35  New 
Hampshire,  477;  26  Connecticut,  192;  21  Wend.,  187;  9 
Ga.,  367;  1  Kelly,  271;  Code,  of  1873,  section  4. 

8th.  On  ratification:  6  Ga.,  171 ;  10  Ibid.,  362;  20  Cal.; 
Code,  section  2142. 

9th,  On  proof  of  agreement  by  Justices  to  subscribe  and 
issue  bonds:  1  Greenleaf  on  Evidence,  513;  3  B.  &  C,  449, 
451;  20  Ga.,  334,  compare  with  364;  13  Ibid.,  485. 

McCay,  Judge. 

1.  Whilst  we  sympathize  deeply  with  the  citizens  of  a  com- 
munity who,  misled  by  high  hopes  of  profit  from  a  scheme  of 
internal  improvement,  have  borrowed  money  to  inaugurate  it,, 
and  after  the  scheme  has  fitiled,  are  pressed  to  pay  the  debt 
they  have  contracted,  we  still  feel  that  the  men  who  have 
honestly  bought  their  bonds  have,  themselves,  equities  of  a 
Vol.  l,  88. 
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high  character.  The  authority  to  make  the  subscription  and 
issue  the  bon<Is  was  complete  when  the  vote  was  consolidated 
and  entered  on  the  minutes.  All  that  the  Act  required  to  be 
done  was  then  done.  Indeed,  by  its  terms,  no  discretion  was 
left  to  the  Inferior  Court.  If  the  people  should  vote  for  sub- 
scription, the  Court  is  directed  to  subscribe.  It  needed  no 
resolution  or  order  of  the  Court  to  determine  whether  there 
should  be  a  subscription.  So  that  it  can,  we  think,  be  said, 
without  qualification,  that  the  "Inferior  Court''  had  the  power 
and  legal  authority  to  issue  the  bonds  authorized  by  the  Act 
as  soon  as  the  people  had  voted  in  favor  of  subscription  and 
their  action  been  spread  upon  the  minutes. 

2.  An  examination  of  the  innumerable  Acts  passed  by  the 
Legislature  during  the  existence  of  the  "  Inferior  Court,"  will 
show  that  it  was  designated  sometimes  as  the  Inferior  Court, 
and  sometimes  as  the  "  Justices  of  the  Inferior  Court."  Wlien 
any  legislation  was  had  in  relation  to  its  powers  as  a  Court  of 
law,  it  is  true,  it  was  uniformly  designated  as  "  the  Inferior 
Court ;"  but  in  legislation  in  reference  to  its  power  over  roads, 
bridges,  taxes,  and  the  general  management  of  county  afiairs, 
both  designations  are  given  it.  Often,  in  the  very  same  Act, 
powers  are  conferred  and  duties  cast,  in  one  sentence,  on  "the 
Inferior  Court,"  and  in  another  on  "  the  Justices  of  the  Infe- 
rior Court;"  and  this,  too,  in  relation  to  matters  which,  in  the 
nature  of  them,  could  not  be  attended  to  at  the  regular  ses- 
sions held  twice  a  year  for  the  exercise  of  its  constitutional 
jurisdiction  as  a  Court  of  law. 

The  Code  adopted  by  the  Legislature  in  1860,  in  stating 
the  duties  of  the  "  Inferior  Court,"  after  pointing  out  its  du- 
ties as  a  Court  of  law,  goes  on,  in  the  same  section,  to  add  its 
duties  over  the  county  property,  its  duty  to  lay  taxes,  estab- 
lish bridges  and  roads,  ordering  elections  to  fill  vacancies,  set- 
tling claims  against  the  county,  providing  for  the  support  of 
the  poor,  etc.,  all  of  which  are  duties  which  it  has  been  the 
universal  custom  and  practice  for  the  Inferior  Court  to  per- 
form when  it  was  not  sitting  at  its  semi-annual  sessions  as  a 
Court  of  law.     It  is  very  evident,  too,  Irom  an  inspection  of 
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the  Act  under  which  these  bonds  issued,  that  the  words  "In- 
ferior Court/'  used  by  the  Legislature,  in  this  Act,  must  mean 
the  Inferior  Court  at  its  called  meetings  for  the  transaction  of 
its  ordinary  county  business.  The  duty  cast  upon  the  Court 
is  just  such  duty  as  it  performs  at  such  meetings.  The  Act 
itself  uses  both  the  modes  of  designating  the  Court  After 
providing  that  the  Inferior  Court  shall  represent  the  county, 
it  provides  that  the  Justices  of  the  Inferior  Court  shall  con- 
solidate the  returns  and  enter  the  result  on  the  minutes  of 
Court.  Here  the  Justices  are  directed  to  have  this  result  en- 
tered on  the  minutes  o/' Cbur^.  What  Court?  Evidently, 
the  minutes  kept  of  the  transactions  of  the  Justices  of  the 
Inferior  Court,  whether  at  their  semi-annual  meetings  as  a  law 
Court,  or  at  their  called  meetings  for  the  transaction  of  county 
business  of  any  kind ;  for  it  must  be  remembered  that  the 
same  book  of  minutes  has  always  been  used  to  record  tho 
action  of  the  "Inferior  Court''  sitting  as  a  Court  of  law,  and 
the  Inferior  Court  sitting  for  county  purposes.  For  these 
reasons,  we  are  of  the  opinion  that  the  "  Inferior  Court,"  as 
used  in  this  Act,  does  not  mean  "the  Inferior  Court"  sitting 
as  a  Court  of  law,  at  its  semi-annual  sessions,  but  the  Infe- 
rior Court  in  its  every-day,  ordinary  sense,  to-wit:  that  body 
which  governed  the  county,  laid  out  its  roads,  assessed  its 
taxes,  etc.,  and  which  met,  at  its  pleasure,  for  the  transaction 
of  any  business  it  had  to  do.  If  it  be  true,  then,  that  the 
Inferior  Court  had  power  to  issue  these  bonds,  and  it  be  fur- 
ther true  that  the  "  Inferior  Court"  did  issue  them,  it  would 
seem,  from  the  current  of  authorities,  that,  as  against  a  bona 
fde  holder,  it  is  immaterial  whether  there  were,  or  were  not, 
irregularities  in  the  issue. 

One  can  hardly  conceive  but  that  it  was  the  clear  intent  of 
the  Legislature  that  the  bonds  it  intended  to  authorize  were 
to  be  signed  by  the  Justices  of  the  Inferior  Court,  or  a  ma- 
jority of  them.  That  has  always  been  the  mode  in  which  the 
Inferior  Court  has  contracted,  in  this  State,  as  any  one  familiar 
with  its  history  knows.  When,  therefore,  bonds  which  the 
Court  was  authorized  by  law  to  issue,  were,  in  fact,  put  in  cir- 
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culatioD,  executed  as  such  contracts  usually  were,  and  made 
upon  tbeir  face  Degotiable,  a  bona  fide  bolder  of  them  is  not 
chargeable  with  concealed  defects  or  irregularities.  Whether 
the  signatures  of  the  members  of  the  Court  were  all  attached 
at  the  same  time  or  not,  could  not  appear  upon  the  face  of 
any  bond,  and  one  who  took  it  without  notioe  of  such  defect 
would  be  free  from  such  a  defense.  In  this  State,  bonds  pay- 
able to  order  or  bearer,  have  stood  upon  the  footing  of  com- 
mercial paper  since  our  Judiciary  Act  of  1799 :  See  Prince 
Digest,  426.  But  even  in  the  other  States  papers  of  this  char- 
acter are  now,  by  universal  consent,  put  upon  this  footing, 
and  the  bona  fide  holder  stands  like  the  bona  fide  holder  of  a 
promissory  note.  If  the  paper  is  right  upon  its  face,  a  pur- 
chaser cannot  be  charged  with  irregularities,  in  the  issue  of 
which  he  has  no  notice:  Com.  of  Knox  county  t».  Aspinwall, 
21  Howard,  639 ;  Curtis  vs.  County  of  Butler,  24  Howard, 
436 ;  Woods  vs.  Lawrence,  1  Black,  386 ;  Moran  vs.  Commis- 
sioners, 2  Black,  732;  1  Wallace,  291 ;  Ibid.,  385;  3  Wal- 
lace, 96  ;  9  Ibid.,  414 ;  13  Ibid.,  305 ;  14  Ibid.,  282. 

3.  We  recognize  the  propriety  of  publicity  in  acts  by  pub- 
lic officers  of  this  character,  and  without  question  it  would 
have  been  more  formal  and  regular  for  the  Court  to  have 
passed  an  order  and  put  it  on  the  minutes,  declaring  the 
amount  of  the  subscription,  the  date,  numbers  and  denomina- 
tion of  the  bonds,  etc  But  this  order  was  not  any  part  of  the 
power  of  the  Court  to  issue  the  bonds.  The  power  and  author- 
ity came  from  the  Legislature  and  the  people.  The  order  would 
have  been  only  a  more  complete  and  regular  mode  of  doing 
it.  In  the  case  of  House  vs.  The  Justice,  20  Georgia,  328, 
this  Court  held,  in  eflfect,  that  the  Inferior  Court  might  make 
a  parol  contract,  and  that  it  is  not  a  necessity  that  its  action 
in  such  a  matter  should  appear  on  the  minutes.  In  other 
words,  the  contract  of  the  county,  if  signed  by  the  Justices, 
was  not  invalid  because  not  mentioned  on  the  minutes.  Tlie 
determination  of  the  Court  as  to  the  amount  they  would  sub- 
scribe, and  the  character  of  the  bonds,  was  made,  as  Mr. 
Smith  testifies,  when  they  were  all  together.     The  mere  man- 
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ual  act  of  signature  might  well  be  done  separately,  and  per- 
haps at  last  the  delivery  of  the  bonds,  in  answer  to  the  call  of 
the  company,  was  the  real  issue,  and  it  does  not  appear  when 
or  how  that  was  done.  But,  as  we  have  said,  these  bonds  are 
commercial  paper.  Our  Act  of  1799  makes  them  so  in  terms, 
and  the  Courts  now  almost  universally  so  consider  them.  And 
if  so,  the  purchaser  of  them  has  only  to  inquire  into  the  au« 
thority  of  the  Inferior  Court  of  Floyd  county  to  issue  bonds. 
If  they  had  the  authority  and  the  bonds  with  their  official 
signatures  to  them  were  issued  by  them,  the  holder  of  the 
bonds  is  not  bound  to  inquire  further. 

4.  That  the  bonds  passed  by  Shorter's  indorsement  is  well 
settled:  See  1  Kelly,  418 ;  16  Georgia^  458. 

Judgment  affirmed. 


Central  Line  op  Boats,  plaintiff  in  error,  r«.  Charles 
M.  Lowe,  defendant  in  error. 

WBen  a  common  carrier,  by  steamboat,  undertook  to  carry  cotton  under 
a  ppecial  contract,  in  which  it  was  stipulated  that  he  was  not  to  be  lia- 
ble for  unavoidable  accidents,  and  one  of  the  bags  of  cotton  was  lost 
by  falling  into  the  river,  in  consequence  of  the  breaking  of  '*  tiie  hog 
chain,"  or  rod,  against  which  the  cotton  was  piled  on  the  deck  of  the 
boat ;  and  on  a  suit  brought  for  the  loss,  the  defendant  proved  that  the 
rod  had  been  lately  examined,  and  that  it  appeared  sound ;  that  it  had 
previously  borne  heavier  weights,  and  that  it  broke  in  consequence  of 
a  hidden  flaw : 

Hdd^  That  it  was  not  error  in  the  Court  to  charge  the  jury,  that  if  the 
cotton  was  lost  under  these  circumstances,  the  defendant  wa^  liable. 

Common  carriers.  Negligence.  Before  Judge  Johnson. 
Muscogee  Superior  Court     October  Term,  1872. 

Charles  M.  Lowe  brought  an  action  against  the  Central 
Line  of  Boats  to  recover  the  value  of  one  bale  of  cotton. 
The  declaration  alleged  that  the  defendant  was  the  owner  of  a 
steamboat  on  the  Chattahoochee  river  at  Florence,  and  bound 
fi>r  Columbus;  that  plaintiff  shipped  three  bales  of  cotton  by 
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said  steamboat,  to  be  safely  and  securely  delivered,  in  good 
order,  at  Columbus,  the  dangere  of  river  navigation,  fire  and 
unavoidable  acci<lents  excepted;  that,  although  the  defendant 
was  not  prevented  by  dangers  of  river  navigation,  fire  or  un- 
avoidable accident,  yet  they  failed  to  deliver  the  same. 

An  amendment  was  made  at  the  trial,  adding  an  ordinary 
count  against  a  carrier,  and  omitting  the  exceptions;  also,  an 
amendment  in  trover. 

The  defendant  pleaded  the  general  issue,  and  that  it  was 
prevented  by  unavoidable  accident  from  delivering  the  cotton. 
Tlie  case  was  submitted  to  the  jury  upon  these  issues. 

Plaintiff  introduced  the  bill  of  lading  given  for  tlie  cotton, 
which  contained  the  exceptions  set  forth  in  first  count  in  dec- 
laration, and  proved  failure  to  deliver. 

Defendant  showed  that  the  loss  was  occasioned  by  the  break- 
ing of  the  hog  chain,  which  is  an  iron  rod  used  to  support  the 
guards  of  the  boat;  that  this  hog  chain  was  not  broken  by 
the  weight  of  the  cotton,  but  on  account  of  a  secret  flaw  in 
the  iron ;  that  this  flaw  was  not  known  to  the  officers  of  the 
boat  until  after  it  had  broken  ;  that  the  hog  chain  had  been 
examined  half  an  hour  before  the  accident,  and  it  was  then 
apparently  as  sound  as  it  ever  was;  that  much  greater  loads 
had  been  carried  on  the  guards. 

The  captain  of  the  boat  certified  that  the  cotton  was  not 
lost  by  negligence,  but  by  an  unforeseen  accident. 

The  Court  charged  the  jury  as  follows:  "That  if,  by  the 
breaking  of  the  hog  chain,  the  cotton  was  thrown  overboard 
and  thereby  lost,  the  defendant  was  liable  to  the  plaintiff  for 
it,  though  the  flaw  in  the  chain  may  have  been  concealed  and 
undiscovered  by  the  defendant,  as  disclosed  by  the  testimony.'* 

Under  this  charge^  the  jury  found  for  the  plaintiff. 

The  defendant  excepts  to  this  cliarge,  and  assigns  the  san^ 
as  error. 

Peabody  &  Brannon,  for  plaintiff  in  error. 

Moses  &  Downing,  for  defendant. 
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McCay,  Judge. 

There  is,  doubtless,  a  distinction  between  an  "act  of  God'' 
and  an  "  unavoidable  accident."  The  former  covers  only  nat- 
ural accidents,  such  as  lightning,  earthquakes,  tempests,  and 
the  like,  and  not  accidents  arising  from  the  negligence  or  act 
of  man :  2  Kdly,  349 ;  Campbell  vs,  Morse,  Harper's  Re- 
ports, 468 ;  2  Dana.,  430 ;  4  Stew.  &  Port.,  382;  and,  doubt- 
less, it  was  the  intent  of  the  parties  here  to  go  further  than  to 
protect  the  carrier  against  the  "act  of  God,"  since  he  was  not 
liable  for  that  in  any  event.  But  to  make  out  the  case  of  an 
exemption  for  a  carrier,  against  either  the  "  act  of  God,"  or 
"  unavoidable  accident,"  there  must  be  a  m  major — ^the  inter- 
fering cause  must  be  irresistible.  The  very  words  "  unavoid- 
able accident"  imply  this.  If  by  any  care,  prudence  or  fore- 
sight, the  thing  could  have  been  guarded  against,  then  it  is 
not  "  unavoidable." 

It  seems  absurd  to  say  that  it  was  not  possible  to  have 
avoided  the  breaking  of  this  chain  or  rod.  It  ought  to  have 
been  made  stronger — it  ought  to  have  been  tested.  The  case 
is  one  of  a  simple  failure  to  have  a  good  vessel.  This  was, 
doubtless,  an  accident,  and  were  that  the  only  word  used  in 
the  agreement,  the  carrier  would  be  excused ;  but  the  words 
are  far  stronger  than  this.  As  we  understand  the  words,  they 
mean  an  irresistible  cause,  standing  exactly  on  the  footing  of 
an  act  of  Gtod,  except  that  it  is  the  product  of  human  agency. 

We  are  clear  this  is  not  such  an  accident  as  was  "  unavoid- 
able." It  was  negligence  in  the  carrier  to  have  so  frail  a 
"guard"  in  so  important  a  place.  He  might  just  as  well 
claim  that  any  other  simple  accident  was  "  unavoidable." 

Judgment  affirmed. 
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ROBERT  P.  TRIPPE,  }^^^^^' 


Joshua  Earp,  plaintiff  in  error,  vs.  The  State  of  Geor-  iLjeo, 
GIA,  defendant  in  error. 

George  Earp,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

There  being  no  evidence  to  support  the  verdict,  a  new  trial  will  be  or- 
dered. 

New  trial.  Before  Judge  McCutchen.  Bartow  Superior 
Court.    September  Term,  1873. 

As  these  cases  turn  entii*ely  on  the  evidence,  no  principle  of 
law  being  involved,  any  further  report  than  that  contained  in 
the  decision  would  be  useless. 

Warren  Akin  ;  A.  P.  Wofford,  for  plaintifis  in  error. 

A.  T.  Haokett,  Solicitor  General,  by  Peeplbs  &  How- 
ell, for  the  State. 
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Warner,  Chief  Justice. 

The  defendants,  Joshua  Earp  and  George  Earp,  were  joint- 
ly indicted  for  the  offense  of  burglary  in  the  day-time.  They^ 
were  tried  separately  and  both  found  guilty  by  the  jury.  A 
motion  was  made  for  a  new  trial  in  both  cases,  which  was 
overruled  by  the  Court,  and  the  defendants  excepted.  Both 
cases  were  argued  together  here.  In  looking  through  the 
record  in  each  case,  we  are  clearly  of  the  opinion  there  is  no 
evidence  which  would  have  authorized  the  jury,  under  the 
law,  to  find  the  defendants  guilty  of  the  offense  with  which 
they  were  charged.  They  may  have  been  guilty,  but  they 
were  not  proved  to  have  been  so,  and  thei'efore  the  verdict  in 
both  cases  was  contrary  to  law.  The  law  does  not  allow  any 
one  to  be  convicted  of  any  offense  merely  on  a  atispicion  of 
their  guilt.  It  would  be  a  just  reproach  to  the  judicial  tri- 
bunals of  the  State,  and  to  the  administration  of  the  laws 
thereof,  to  allow  a  conviction  to  stand  on  the  evidence  con- 
tained in  the  record  before  us. 

Let  the  judgment  of  the  Court  below  be  reversed  in  both 
cases. 


Bryant  Blizzard,  plaintiff  in  error,  vs.  Mary  E.  Nos- 
WORTHY  et  aL,  defendants  in  error. 

1.  A  refusal  of  an  injunction  does  not  bar  the  complainant  from  making 
a  second  application,  when  he  presents  new  and  additional  matter  dis- 
covered since  the  former  hearing. 

2.  Though  a  deed  be  produced  under  notice,  and  inspected  by  the  oppo- 
site party,  he  is  not  thereby  deprived  of  any  right  to  impeach  the  deed 
for  fraud  or  other  causes  that  may  avoid  it. 

8.  There  was  no  abuse  of  discretion  by  the  Chancellor  in  hearing  the 
second  application,  and  in  granting  the  injunction,  provided  the  same 
be  construed  as  restraining  the  trial  of  the  ejectment  case  until  a  final 
hearing  of  the  bill,  with  the  right  of  the  parties  to  a  trial  of  both  cases 
together. 

Injunction.  Deeds.  Ejectment  Production  of  papers' 
Before  Judge  Bartlett.  Baldwin  county.  At  Chambers. 
February  26,  1874. 
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Mary  E.  Nosworthy  and  her  husband^  Daniel  Nosworthy, 
filed  their  bill  against  Bryant  Blizzard  and  Eliza  F.  Moran, 
making,  substantially,  the  following  ease : 

In  the  year  1853,  William  A,  Moran  died  intestate,  leav- 
ing a  tract  of  land,  unnecessary  to  be  described,  as  a  part  of 
his  estate.  His  heirs  were  his  widow,  the  defendant,  Eliza 
F.  Moran,  and  two  children,  to-wit :  James  H.  Moran  and 
Mary  E,  Moran,  now  the  complainant,  Mary  E.  Nosworthy. 
The  defendant,  Eliza  F.  Moran,  administered  upon  his  estate. 
Though  the  estate  was  free  from  debt,  and  though  no  guar- 
dian had  been  appointed  for  said  minor  heirs,  yet  the  said 
administratrix  did,  on  the  first  Monday  in  March,  1860,  pro- 
cure an  order  from  the  Ordinary  of  the  county  of  Baldwin,  to 
sell  all  the  lands  of  said  intestate,  and  did  advertise  the  same 
to  be  sold  on  the  first  Tuesday  in  May.  No  sale  was  made 
on  that  day,  but,  on  the  10th  of  July  following,  said  adminis- 
tratrix entered  into  this  contract  with  the  defendant.  Blizzard: 

"  MiLLEDGEViLLE,  GEORGIA,  10th  July,  18G0. 
"This  is  to  show  that  Mrs.  Eliza  Moran  and  Bryant  Bliz- 
zard have  this  day  bargained,  to-wit :  Mrs.  Moran,  as  admin- 
istratrix, and  by  consent  of  the  Ordinary,  agrees  to  give  the 
tract  of  land  belonging  to  the  estate  of  William  Moran,  and 
upon  which  Blizzard  is  now  residing,  and  $150  00  besides, 
payable  the  25th  of  December  next,  for  a  negro  woman,  Co- 
rinna,  and  her  male  child,  about  four  years  old,  the  title  and 
health  of  said  negroes  he.  Blizzard,  warrants,  and  Mrs.  Moran 
warrants  and  defends  the  title  to  the  land,  said  land  contain- 
ing two  hundred  and  eighty-five  acres,  more  or  less, 

(Signed)  "A.  H.  Kenan, 

"Attorney  for  Elizabeth  Moran. 
"B.  Blizzard.*' 

Said  widow  had  never  made  any  election  of  a  child's  part 
of  said  estate  in  lieu  of  dower,  whereby  her  right  to  inherit 
any  part  thereof  was  barred. 

Complainants  charge  that  it  was  beyond  the  power  of  said 
administratrix  to  purchase  slaves  for  said  estate,  or  to  pay  her 
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debts  with  the  lands  thereof.  On  April  25th^  1861^  said  ad- 
ministratrix did  privately  execute  a  deed  conveying  said  lands 
to  said  Blizzard,  reciting  therein  no  public  sale  of  the  same, 
but  acknowledging  the  receipt  of  $1,550  00  as  a  considera- 
tion therefor.  Complainants  deny  that  any  consideration  was 
paid,  except  the  slaves  aforesaid. 

On  January  19th,  1872,  complainants  and  James  H.  Moran 
instituted  an  action  of  ejectment  against  said  Blizzard  for  sai<l 
land.  On  December  25th,  1872,  said  James  H.  died  intes- 
tate, leaving  his  mother,  Eliza  F.  Moran,  and  his  sister,  the 
complainant,  Mary  E.  Nosworthy,  his  only  heirs-at-law.  The 
action  then  proceeded  in  the  name  of  complainants  for  three- 
fourths  of  said  property.  At  the  August  adjourned  term, 
1873,  of  the  Superior  Court  of  Baldwin  county,  said  case 
came  on  for  trial.  The  deed  of  April  25th,  1861,  heretofore 
referred  to,  was  produced  by  the  defendant  under  notice  from 
the  plaintiffs,  who  believed  it  to  be  forged.  It  was  inspected 
by  the  plaintiffs,  and  thereby  became  admissible  in  evidence, 
notwithstanding  no  public  sale  was  shown,  under  the  stern 
rule  of  law  laid  down  in  18  Georgia  Reports,  609.  It  was 
read  to  the  jury.  A  verdict  was  rendered  for  the  defendant, 
which,  on  motion,  was  set  aside.  Complainants  only  became 
acquainted  with  the  facts  as  to  said  contract  of  July  10th, 
1860,  and  as  to  the  consideration  of  said  deed,  since  the  afore- 
said trial. 

Pray  that  the  defendant.  Blizzard,  may  be  decreed  to  de- 
liver up  the  aforesaid  deed,  to  be  canceled  as  to  three-fourths 
of  said  land,  or  that  said  deed  be  reformed  so  as  to  convey 
only  said  one-fourth  interest  to  said  defendant;  that  an  equit- 
able partition  may  be  made  of  said  land ;  that  said  defendant, 
in  the  meantime,  be  enjoined  from  introducing  said  deed  in 
evidence  in  the  aforesaid  case,  or  from  setting  up  any  rights 
thereunder. 

Blizzard  answered,  substantially,  as  follows: 

1st.  Denies  positively  all  charges  of  fraud. 

2d.  Denies  that  defendant.  Blizzard,  and  Eliza  Moran,  ad- 
ministratrix, ever  exchanged  land  for  slaves. 
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3d.  Denies  positively,  that  said  paper  of  July  10, 1860,  was 
the  beginning  of  the  trade,  or  was  the  trade  between  him  and 
the  administratrix  for  said  land;  but  alleges  that  it  was  the 
end  of  the  matter,  and  that  it  was,  in  truth,  not  a  bargain  for 
the  land  and  slaves,  privately,  but  a  full  receipt  of  payment 
of  the  price  of  said  land — $1,400  00,  as  bid  off  at  previous 
public  sale,  of  May,  1860,  for  which  price — $1,400  00  in 
money,  on  seven  years'  credit,  with  interest,  running  and  pay- 
able yearly— defendant  had  given  his  promissory  note,  with 
privil^e  to  pay  sooner,  and  get  title  for  the  land  at  payment, 
and  that  two  months  after  the  public  sale  of  the  land,  on  May 
sale-day,  1860,  to- wit:  on  July  10,  1860,  a  new  transaction 
sprang  up  between  the  parties,  whereby  defendant,  Blizzard, 
then,  for  tlie  first  time,  sold  two  slaves  to  said  Eliza  Moran, 
administratrix,  for  a  larger  price  than  the  land  had  brought 
at  May  sale,  and  said  administratrix  paid  him  for  his  two 
slaves,  not  in  land,  but  in  his  own  promissory  note  for 
$1,400  00,  and  interest  accrued,  and  for  the  excess  of  price 
of  the  slaves  over  the  said  land-note,  she,  said  Eliza,  then 
gave  defendant  her  own  promissory  note.  Exhibits,  in  sup* 
port  thereof,  viz : 

1st.  Sworn  copy,  from  Gazette,  of  notice  of  intention  of  ad- 
ministratrix to  apply  for  leave  to  sell. 

2d.  Certified  copy  of  record  of  Ordinary,  of  March  term, 
1860,  granting  administratrix  leave  to  sell  said  land. 

3d.  Sworn  copy,  from  Gazette,  of  forty-days'  notice  of  sale, 
for  May  sale-day,  1860. 

4th.  The  two  supporting  affidavits  of  Standley  and  Simp- 
son, deposing  that  they  were  present  at  the  sale,  and  that  it 
was  a  public  sale,  for  $1,400  00,  to  Blizzard,  on  first  Tues- 
day, elc. 

6th.  Certified  record  of  Ordinary,  showing  the  return  of 
sale  of  the  land  by  said  administratrix  to  the  Ordinary,  Au- 
gust 6,  1860,  and  its  approval,  and  order  to  record  on  Sep- 
tember 3,  1860. 

The  case,  thus  presented,  was  heard  on  January  20th,  1874, 
and  the  injunction  refused  on  the  30th  of  the  same  month. 
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The  complainants  then  filed  an  amended  bill  by  which  they 
set  up  newly  discovered  facts,  as  follows : 

They  admit  that  there  was  a  public  sale  of  the  property  in 
dispute  in  May,  1860,  and  that  it  was  bid  off  to  the  defend- 
ant, Blizzard,  who  was  not  present  in  person,  but  aver  that 
said  public  sale  was  not  bona  fide;  that  it  was  a  single  bid, 
and  nominal,  and  not  for  money,  and  only  made  to  "  perfect 
titles'*  to  Blizzard,  and  so  announced  by  the  crier;  that  the 
defendant.  Blizzard,  and  administratrix,  Eliza  Moran,  had 
previously  and  illegally  bargained  with  each  other  privately, 
through  her  attorney,  Kenan,  for  an  exchange  of  said  land  for 
Blizzard's  two  slaves,  and  exhibited,  in  that  connection,  a  bill 
of  sale,  dated  July  5,  1860,  for  said  two  slaves,  at  $1,552  00, 
made  by  Blizzard  to  the  administratrix ;  and  attached  two 
affidavits  from  the  same  eye-witnesses  of  the  public  May  sale, 
1860 — Standley  and  Simpson — deposing  that  it  was  announced 
that  said  public  sale  was  to  perfect  titles,  etc 

Blizzard  again  answered  as  follows : 

1st.  Denies  that  the  amended  bill  shows  any  newly  discov- 
ered facts  material  or  sufficient  to  justify  an  injunction  or  in- 
terference by  equity  to  stop  him  from  reading  to  the  jury  his 
said  title  deed. 

2d.  Reaffirms  his  answer  to  the  original  bill. 

3d.  Denies  all  charges  of  fraud. 

4th.  Denies  that  the  admitted  public  sale  of  May,  1860, 
was  only  nominal,  or  not  bona  fide,  and  only  to  perfect  title ; 
disclaims  having  any  private  title  "to  perfect;"  claims  under 
said  "public  sale''  in  good  faith,  and  avers  it  was  fairly  and 
legally  made  by  order  of  the  Ordinary,  granting  leave  to  sell, 
and  denies  that  he  ever  rented  the  land  for  1859,  or  for  any 
other  time. 

5th.  Denies  that  there  ever  was  any  sale,  or  offer  to  sell,  or 
wish  to  sell  his  two  slaves  prior  to  the  public  sale  of  said  land; 
and  avers  that  he  purchased  said  land  bona  fide,  at  public  sale 
of  May,  1860,  and  never  sold,  or  offered  to  sell,  his  slaves 
until  two  months  thereafter — July  4th,  1860 — an. I  then  sud- 
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denly  sold  them  for  $1,600  00,  paid  in  his  own  note  of 
$1,400  00,  with  interest,  and  in  administratrix's  note  of  $150. 
6th.  States  that  the  administratrix  and  her  family  had  for 
several  years  abandoned  the  land,  which  is  a  rude  little  farm, 
consisting  of  a  log  cabin  and  thirty-acre  field;  alleges  that 
the  administratrix  was  openly  in  the  market,  soliciting  bid- 
ders; that  he  was  willing  to  bid  $1,400  00,  and  no  more; 
and  to  catch  his  bid  certain,  and  more  if  possible,  administra- 
trix  got  leave  of  Ordinary  to  sell  said  land,  and  did  sell  it 
publicly,  May  sale  day,  1860,  and  bona  fide;  and  defendant 
would  have  missed  the  land  if  anybody  had  overbid  his 
$1,400  00,  for  that  was  his  highest  figure,  and  a  higher  bid- 
der would  have  got  it  on  same  terms  of  credit.  Denies  that 
she  was^ bound  to  accept  his  intended  bid  of  $1,400  00;  his 
willingness  to  bid  so  much  was  made  known  to  administratrix 
by  him,  and  it  was  so  high  a  bid,  so  much  above  all  probable 
competition,  and  so  satisfactory  to  administratrix,  that  it  was 
agreed  verbally  between  them  in  October,  perhaps  September, 

1859,  after  fodder-pulling,  and  in  the  midst  of  cotton-picking 
time,  that  while  she,  administratrix,  was  getting  ready  for 
public  sale  of  said  land,  defendant  might  enter  thereon  at  end 
of  year  1859,  in  advance  of  the  public  sale,  which  he  did  on 
28th  day  of  December,  1859;  and  aft;erwards,  at  May  sale, 

1860,  he  got  the  land  at  his  bid  of  $1,400  00;  but  he  dis- 
claims ever  having  any  title  thereto  by  previous  private  agree- 
ment, and  denies  that  administratrix  was  bound  to  accept  his 
bid  of  $1,400  00,  if  she  could  get  a  better.  Claims  that  if 
said  agreement  of  October  or  September,  1859,  be  held  to  be 
a  private  sale  of  said  land,  then  it  is  valid,  by  express  statute, 
as  it  was  prior  to  December  17th,  1859,  but  denies  that  he 
ever  purchased  said  land  privately. 

7th.  Five  supporting  affidavits  annexed  to  this  answer. 

The  defendant,  Eliza  F.  Moran,  answered,  sustaining  sub- 
stantially all  the  all^ations  of  the  bill. 

On  February  26th,  1874,  the  Chancellor  passed  the  follow- 
ing order : 

**  This  cause  having  been  heard  on  amended  bill  and  an- 
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swer,  after  argument  of  counsel,  it  is  ordered  that  the  injunc- 
tion prayed  for  be  granted,  and  that  defendant,  Bryant  Bliz- 
zard, be  enjoined,  in  the  penalty  of  $2,000  00,  as  prayed  for 
in  complainants'  bill,  from  using  as  evidence  the  deed  of  April 
25th,  1861,  until  final  decree  at  the  trial  of  said  cause." 
To  this  order  the  defendant,  Blizzard,  excepted. 

William  McKinley,  by  Z.  D.  Harrison,  for  plaintiff 
in  error. 

Crawford  &  Williamson,  for  defendants. 

Trippe,  Judge. 

1.  There  is  no  good  legal  reason  why  a  complainant  may 
not,  after  a  refusal  of  an  injunction  by  the  Chancellor,  make 
a  second  application,  especially  when  he  pi'esents  new  and  ad- 
ditional matter  discovered  since  the  former  hearing.  By  an- 
alogy to  the  rule  for  granting  new  trials  for  newly  discovered 
testimony,  it  would  be  but  reasonable  that  a  Chancellor  could 
thus  rehear  a  second  application  for  injunction.  A  second 
injunction  maybe  granted  in  the  discretion  of  the  Judge: 
New  Code,  3223. 

2.  We  presume,  from  the  argument  of  counsel  in  this  case, 
that  complainant  feared  that  unless  an  injunction  could  be 
obtained  and  a  decree  had,  no  attack  could  be  made  on  the 
deed  of  the  administratrix  to  Blizzard,  from  the  feet  that  it 
had  been  produced  on  a  former  trial  of  the  ejectment  cause,  in- 
spected by  the  plaintiff,  and  used  in  evidence  at  that  trial. 
This  apprehension  arises  from  a  mistaken  construction  of  the 
decision  in  Wooten  vs.  Noll,  18  Georgia,  609.  The  rule 
there  stated  is,  that  if  a  party  calls  for  papers  from  the  other 
side,  and  they  are  produced  and  inspected,  they  are  then  ad- 
missible as  evidence  for  both  parties,  and  on  all  subsequent 
trials.  But  neither  that  decision  or  any  of  the  authorities 
cited,  declare  such  papers  conclusive  evidence  of  the  truth  of 
what  they  contain,  nor  that  the  fact  of  their  production  and 
inspection  precludes  inquiry  as  to  their  validity.     A  notice 
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to  produce  a  deed  is  often  given  for  the  purpose  of  proving  it 
a  forgery.  All  papers  so  produced  and  inspected  by  the  party 
calling  for  them,  are  admissible  in  evidence  without  further 
proof  as  to  execution,  and  for  what  they  may  be  worth  to  the 
party  introducing  tliem,  without  any  disability  incurred  by 
the  one  giving  the  notice,  so  as  to  prevent  him  from  attack- 
ing them  for  fraud,  or  otiier  cause,  that  may  avoid  them. 
They  may  thus  become  evidence,  but  not  unimpeachable, 
conclusive  evidence. 

3.  We  do  not  think  there  was  any  abuse  of  discretion  by 
the  Judge  in  hearing  the  second  application  and  granting  the 
injunction,  provided  it  be  construed  as  restraining  the  trial  of 
the  ejectment  cause,  until  a  final  hearing  of  the  bill,  with  the 
right  to  the  parties  to  a  trial  of  both  cases  together.  It  would 
be  highly  unjust  to  the  defendant  in  ejectment  to  deny  him, 
by  injunction,  the  right  to  use  his  deed,  his  only  defense,  per- 
haps, and  still  force  him  to  trial.  The  difficulty  seems  to 
grow  out  of  the  form  of  the  prayer,  to- wit :  it  does  not  ask 
that  the  proceedings  at  law  shall  be  stayed,  but  only  that  the 
defendant  shall  not  use  his  deed  on  the  trial  thereof;  and  the 
order  of  the  Chancellor  is  a  grant  of  the  prayer  for  injunction. 
We  have  no  idea  that  the  Judge  intended  that  the  action  at 
law  should  be  allowed  to  be  forced  to  trial  by  complainant 
with  the  hands  of  defendant  tied,  so  that  his  chief  muniment 
of  title  could  not  be  used  by  him.  It  was  stated  by  counsel, 
in  the  argument,  that  a  continuance  of  the  ejectment  case  had 
been  allowed,  on  account  of  the  injunction.  But  as  there 
seemed  to  be  some  apprehension  on  this  point,  and  as  the 
question  was  distinctly  made,  we  have  given  the  case  such 
direction  that  no  harm  of  that  sort  can  result  from  the  in- 
junction. 

Judgment  affirmed. 


Vol.  l.  84. 
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Henry  Clews  &  Company,  plaintiffs  in  error,  vs.  The 
Brunswick  and  Albany  Railroad  Company  et  al., 
defendants  in  error. 

Where  a  creditor's  bill  was  filed  against  a  railroad  company  and  a  decree 
had,  adjudicating  the  dignity  and  priority  of  the  various  claims  before 
the  Court,  and  directing  the  sale  of  the  road,  a  creditor,  who  was  a 
party  to  such  decree,  cannot  subsequently,  brft  before  the  distribution 
of  the  proceeds  of  such  sale,  by  an  amendment  to  the  original  bill,  set 
up  a  preferred  claim,  held  by  him  as  collateral  security  for  the  in- 
debtedness passed  upon  by  such  decree. 

Equity.  Debtor  and  creditor.  Amendment.  Before  Judge 
Schley.     Glynn  Superior  Court.     November  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Daniel  S.  Printup  ;  A.  J.  Smith,  for  plaintifl^s  in  error. 

O.  A.  Lochrane  ;  A.  O.  BACOii ;  Thomas  J.  Simmons  ; 
J.  C.  Nichols,  for  defendants. 

Warner,  Chief  Justice. 

A  creditor's  bill  was  filed  against  the  Brunswick  and  Al- 
bany Railroad  Company,  and  a  final  decree  was  had  in  the 
<5ause  adjudicating  the  rights  of  the  respective  parties  before 
the  Court,  the  dignity  and  priority  of  their  claims  as  creditors 
of  the  company,  which  directed  the  road  of  the  company  to 
be  sold,  and  which  was  sold  under  said  decree.  Henry  Clews 
&  Company  were  parties  to  that  bill,  presented  their  claim 
against  the  company,  which  was  adjudicated  by  that  decree, 
and  a  general  judgment  rendered  in  their  favor. 

After  the  sale  of  the  road,  but  before  the  distribution  of  the 
money  arising  from  the  sale  thereof,  Clews  &  Company  peti- 
tioned the  Court  to  amend  the  original  bill  under  which  the 
road  was  sold,  so  as  to  allow  them  to  set  up,  as  a  preferred 
claim,  certain  coupons  which  they  alleged  were  due  them  for 
interest  on  certain  described  first  mortgage  bonds  on  the  road, 
which  they  held  as  collateral  security  for  the  payment  of  the 
claim  for  which  they  had  obtained  the  aforesaid  general  judg- 
.ment. 
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The  Court  refused  the  application  to  amend  the  original 
bill  after  the  decree  in  the  cause  had  been  rendered,  as  before 
stated,  and  the  petitioners  excepted. 

The  effect  of  allowing  the  amendment  to  the  original  bill 
would  have  been  to  have  opened  and  set  aside  the  decree  of 
the  Court — at  least,  so  far  as  the  petitioners'  claim  was  con- 
cerned, which  had  been  adjudicated  by  that  decree.  They 
were  parties  to  the  original  bill,  and  if  they  had  the  claim 
which  they  now  seek  to  set  up  when  that  original  bill  was 
pending,  it  was  their  duty  to  have  set  it  up  then,  and  lo  have 
had  the  judgment  of  the  Court  upon  it.  They  state  no  good 
reason  why  they  did  not  do  so.  They  do  not  allege  that  they 
were  prevented  from  setting  up  their  claim  for  the  interest  due 
on  the  bond  coupons  by  fraud,  accident  or  mistake,  or  by  the 
act  of  the  adverse  party,  unmixed  with  negligence  on  their 
part.  They  had  their  day  in  Court  as  to  all  the  claims  they 
held  against  the  company,  which  they  thought  proper  to  pre- 
sent for  the  consideration  of  the  Court  when  the  decree  was 
rendered.  They  do  not  occupy  the  position  of  creditors  who 
were  not  parties  to  a  creditor's  bill,  and  had  no  notice  of  the 
proceedings,  or  opportunity  to  have  been  heard  in  relation  to 
their  claims  against  the  company.  Thpre  was  no  error  in  the 
Court  below  in  refusing  to  allow  the  amendment  to  the  origi- 
nal bill,  on  the  statement  of  facts  disclosed  by  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Adoniram  J.  Williams,  administrator,  plaintiff  in  error,  vs. 
Lewis  N.  Whittle,  executor,  defendant  in  error. 

The  rule  that  a  lapsed  or  void  legacy  of  personal  property  falls  into  tlie 
residuum  and  passes  to  the  residuary  legatee,  does  not  apply  to  a  void 
devise  of  land,  and  in  such  a  case  the  land  descends  to  the  heir. 

Administrators  and  executors.  Wills.  Legacies.  Before 
Judge  Buchanan.  Monroe  Superior  Court.  August  Term, 
1873. 
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Whittle,  as  executor  of  Margaret  Cotton,  filed  his  bill 
against  Williams,  as  administrator,  de  bonis  non  cum  teda- 
mento  annexo,  of  John  Cotton,  making  the  following  case : 

On  July  2d,  1870,  John  Cotton  executed  his  will,  by  the 
first  item  of  which  he  gave  to  his  wife,  Margaret  Cotton,  all 
his  property,  real  and  personal,  with  certain  exceptions  men- 
tioned in  other  items,  during  her  natural  life.  By  the  third 
item  he  bequeathed  to  Peter  Jones,  in  trust  for  certain  slaves, 
two  lots  of  land.  The  devise  in  this  item  has  been  held  void 
by  the  Superior  and  Supreme  Courts.  By  the  fifth  item  he 
declared  that  at  the  death  of  his  wife,  Margaret,  it  was  his 
will  and  desire  that  all  of  his  property,  both  real  and  per- 
sonal, not  disposed  of  by  his  will,  be  divided  into  ten  equal 
parts,  and  given  to  certain  legatees  therein  mentioned. 

Complainant  claims  that  he,  as  the  legal  representative  of 
Margaret  Cotton,  who  was  the  sole  heir  of  John  Cotton  at  the 
time  of  his  death,  is  entitled  to  the  possession  of  the  two  lots 
of  land  aforesaid.  The  bill  charges  that  the  defendant  claims 
said  lots  for  the  ten  legatees,  under  the  aforesaid  fifth  item. 

The  defendant  demurred  to  the  bill  for  want  of  equity. 
The  demurrer  was  overruled,  and  defendant  excepted. 

A.  D.  Hammond,  by  A.  W.  Hammond  &  Son;  J.  8. 
PiNCKARD,  for  plaintiff  in  error. 

A  void  disposition  is  no  disposition,  and  therefore  would  fall 
to  the  legatees  under  the  fifth  item  :  See  Hughes  et  aL  vs.  Allen, 
31  Ga.  R.,  483.  The  fact  that  the  residuum  is  divided  among 
ten  legatees,  or  rather  given  in  distinct  parcels,  that  it  is  pre- 
sumed that  the  testator  expressed  all  that  they  were  to  have, 
and  that,  under  24  Georgia,  84,  the  legacy  would  go  to  the 
heirs-at-law.  The  answer  is,  first,  that  this  is  not  a  lapsed 
legacy,  but  a  void  one,  and  passes,  as  first  stated ;  and  again, 
that  the  testator  intended  that  the  ten  legatees  should  have  all 
his  estate  after  the  termination  of  a  life-estate,  and  not  a  par- 
ticular specified  estate,  divided  into  parts  to  negative  the  idea 
that  they  were  to  only  have  a  particular  sum  or  portion,  and 
no  more:  32  Ga.  R.,  623;  31  Ibid.,  483. 
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Whittle  &  Gustin,  for  defendant. 

1st.  The  general  principle,  as  universally  decided  both  in 
England  and  the  United  States,  is  that  lands  attempted  by  a 
testator  to  be  devised  descend  to  the  heirs-at-law,  if  such  de- 
vise is  void:  2  Redfield  on  Law  of  Wills,  (second  edition,) 
115  and  note,  117  and  note  34 ;  Van  Klick  vs.  The  Ministers, 
etc.,  6  Paige's  Chancery  Rep.,  600 ;  Cox  vs.  Harris,  17  Md., 
23,31;  Tongue  vs.  Nutwell,  17  Md.,  212;  2  Redfield  on 
Wills,  (fii-st  edition,)  442,  444,  and  note  34. 

2d.  The  common  law,  as  to  descent  of  real  estate,  is  of  force 
in  Georgia,  except  in  so  far  as  it  is  changed  by  statute:  Car- 
ruthers  vs.  Bailey,  3  Ga.,  105. 

3d.  A  devise  of  lands  is  considered  not  so  much  in  the  na- 
ture of  a  testament  as  of  a  conveyance  by  way  of  appoint- 
ment of  particular  lands  to  a  particular  devisee :  Sutton  vs. 
Chenault,  18  Ga.,  1 ;  Jonas  vs.  Shewmake,  35  Ga.,  151 ;  Gib- 
boa  vs.  Gibbon,  40  Ga.,  562. 

Trippe,  Judge. 

The  general  rule  is  undisputed  that  a  lapsed  or  void  legacy 
falls  into  the  residuum  and  passes  to  the  residuary  legatee. 
This  is  universally  so,  unless  there  be  something  in  the  will 
that  indicates  a  contrary  intention  on  the  part  of  the  testator, 
such  as  existed  in  the  cases  of  Hughes  et  al.  vs.  Allen,  31 
Georgia,  483,  and  Silcox  vs.  Nelson,  24  Georgiay  84,  and 
similar  cases.  But  this  ap{)lie3  to  bequests  of  pei*sonal  estate, 
and  as  well  settled  as  the  rule  is  in  such  bequests,  it  is  equally 
as  firmly  settled,  both  in  England  and  th^  United  States,  that 
it  does  not  apply  to  cases  of  lapsed  or  void  devises  of  real  es- 
tate. In  those,  it  has  uniformly  been  held  that  such  a  device 
goes  to  the  heir,  for  Courts  will  favor  such  a  constructicm  as 
will  give  the  real  estate  to  the  heir:  Ridgely  vs.  Bond,  18 
Maryland  Reports,  433. 

The  English  decisions  setting  up  this  distinction  commenced 
about  the  year  1723 :  Goodright  vs.  Opie,  8  Mod.  Reports, 
123;  which  was  followed  by  several  other's,  finally  establish- 
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ing  it  a  few  years  thereafter,  so  that  it  has  never  since  been 
questioned:  Doe  vs,  Underdown,  Willis,  293;  Wright  vs. 
Hall,  Fortesque's  Reports,  182;  Roe  V8.  Fludd,  Ibid.,  184. 
It  has,  also,  been  frequently  held  that  if  legacies  are  directed 
to  be  raised  out  of  the  proceeds  of  real  estate,  and  they  fail, 
by  reason  of  the  death  of  the  legatee,  or  are  void  by  statute, 
the  heirs  will  take  instead  of  the  residuary  legatee:  Grovenor 
V8.  Hallara,  2  Ambrose,  645;  Cruise  vs.  Barlay,  3  Pierre  Wil- 
liams, 19;  see,  also,  Arnold  vs.  Chapman,  1  Vesey,  Sr.,  108. 

This  was  unquestionably  the  settled  law  in  England  at  the 
time  of  our  adopting  statute,  and  the  decisions  have  been 
almost  invariably  followed  in  that  country  ever  since ;  and 
there  is  hardly  an  exception  to  a  long  current  of  adjudications 
in  the  United  States  on  the  same  line :  Cox  vs.  Harris,  17 
Md.,  23;  Helms  vs.  Franciscus,  2  Bland.,  546;  Green  vs. 
Dennis,  6  Conn.,  292 ;  Rowlet  vs.  Rowlet,  5  I^eigh,  26 ;  Van 
Klick  vs.  The  Ministers,  etc.,  of  the  Reformed  Dutch  Church 
et  al.,  6  Paige  Ch.  R.,  600.  In  this  last  case  Chancellor  Wal- 
worth says:  "The  right  of  the  heir  devolving  upon  him  by 
operation  of  law,  cannot  be  impaired  by  vague  surmises  of 
what  the  testator  would  or  ought  to  have  done  if  he  liad  fore- 
seen that  the  disposition  he  had  made  of  his  estate  might  be 
declared  invalid  or  ineffectual.  An  heir-at-law  can  only  be 
disinherited  by  express  words  or  necessary  implication." 

In  the  case  of  Wood  et  al.  vs.  MUeheUy  32  Oeorgia,  623, 
there  were  both  real  and  personal  property.  The  question 
does  not  seem  to  have  been  made  as  to  the  distinction  between 
a  void  devise  of  land  and  a  void  legacy  of  personalty.  It  is 
not  referred  to  in  the  decision,  and  the  authorities  cited  to  sus- 
tain it  are  all  cases  of  the  latter.  Lumpkin,  Judge,  in  Hughes 
vs.  Allen,  31  Georgia,  483,  in  pronouncing,  under  the  partic- 
ular terras  used  in  the  will,  against  the  residuary  legatee  in 
the  case  of  a  void  disposition  of  personal  pro[)erty,  said :  "  Be- 
lieving that  the  rule  has  been  stretched  quite  far  enough  in 
this  direction,  (meaning  in  favor  of  the  residuary  legatee,)  we 
are  not  disposed  to  make  a  precedent,  extending  it  one  step 
further." 
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We  know  of  nothing  in  any  statute  of  this  State  which  ab- 
rogates this  rule  that  has  been  so  firmly  settled  for  a  century 
and  a  half.  The  mere  fact  that  perso.al  and  real  estate  are 
assets  subject  to  the  payment  of  debts  does  not  do  it.  The 
title  to  land,  on  the  death  of  the  owner,  immediately  vests  in 
the  heirs-at-law :  New  Code,  sec.  2483.  The  title  to  all  other 
property  vests  in  the  administrator,  for  the  benefit  of  heirs 
and  creditors:  Code,  sec.  2483.  And  there  are  special  restric- 
tions on  the  right  of  the  representative  of  the  estate  to  recover 
land  from  the  heirs :  Code,  sec.  2486.  None  of  these  provis- 
ions, or  any  others,  can  enlarge  the  principles  first  stated  so 
that  it  will  include  void  or  lapsed  devises  of  real  estate.  As 
well  might  it  be  claimed  that  they  repeal  the  rule  altogether, 
or  that  they  put  personalty  within  the  old  rule  as  to  realty. 
As  said  in  Hughes  vs.  Allen,  supra,  we  are  not  inclined  to 
stretch  the  rule  any  further,  or  to  make  a  precedent,  and  we 
sustain  the  Court  below  in  overruling  the  demurrer. 

Judgment  ai&rmed. 


McBride  &  Company,  plaintiffs  in  error,  vs.  T.  T.  Bo- 
hanan, defendant  in  error. 

An  assign ment  by  an  insolvent  debtor  for  the  benefit  of  bis  creditors, 
provided  they  would  take  the  property  thereby  conveyed  in  full  satis* 
faction  of  their  claims,  is  not  binding  on  a  creditor  who  refuses  to  ac- 
cept the  same. 

Assignment.     Debtor  and  creditor.    Before  Judge  Under- 
wood.    Campbell  Superior  Court.     August  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Thomas  W.  Latham,  by  A.  W.  Hammond  &  Son,  for 
plaintiffs  in  error. 

MoBLEY  &  Lester,  by  B.  F.  Abbott,  for  defendant. 
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Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  a  ceiiiorari  from 
a  Justice's  Court.  After  considering  the  grounds  of  error 
alleged  in  the  certiorari^  and  the  Justice's  return  thereto,  the 
Court  sustained  the  certiorari  and  ordered  a  new  trial ;  where- 
upon, the  defendant  in  certiorari  excepted.  It  appears  from 
the  record  that  Brantly,  an  insolvent  debtor,  made  an  assign- 
ment on  the  3d  day  of  February,  1873,  by  deed,  of  certain 
goods,  notes  and  accounts  mentioned  therein,  to  Bohanan,  in 
trust,  for  the  benefit  of  his  creditors.  Afterwards,  McBride 
&  Company,  to  whom  Brantly  was  indebted  on  an  account 
for  $47  50,  besides  interest,  sued  out  a  summons  of  garnish- 
ment, and  had  the  same  served  on  Bohanan,  requiring  him  to 
answer  as  to  his  indebtedness  to  Brantly,  and  what  effects  he 
had  in  his  hands  belonging  to  him. 

Bohanan,  in  his  answer  to  the  summons  of  garnishment, 
denied  all  indebtedness,  or  that  he  had  any  property  or  effects 
in  his  hands  belonging  to  Brantly;  that  the  property  in  his 
hands  which  formerly  belonged  to  Brantly  he  held  by  virtue 
of  the  said  deed  of  assignment  in  trust  for  the  benefit  of  his 
creditors.  The  plaintiffs  in  the  garnishment  traversed  the  de- 
fendant's answer,  and,  on  the  trial  of  the  traverse,  the  plaintiffs 
in  garnishment  insisted  that  inasmuch  as  there  was  a  memo- 
randum on  the  back  of  the  deed  signed  by  Brantly  stating 
that  when  the  notes,  accounts  and  goods  specified  in  the  deed 
of  assignment  should  be  collected  and  sold  and  realized  on  in 
cash,  and  the  same  applied  to  the  payment  of  the  debts  of  all 
his  creditors,  it  should  operate  as  an  extinguishment  of  his 
entire  indebtedness  to  all  his  creditors;  and  it  was  proved  at 
the  trial,  as  appears  by  the  return  of  the  Justice,  that  this 
memorandum  on  the  back  of  the  deed  was  a  part  of  the  orig- 
inal deed  of  assignment,  though  not  dated  or  witnessed  by 
any  one.  It  was  also  proved  on  the  traverse  trial  that  Brantly 
had  other  property,  not  included  in  the  deed  of  assignment, 
of  the  value  of  $2,500  00.  Several  of  Brantly's  creditors 
had  given  their  consent,  in  writing,  to  the  terms  of  tlie  assign- 


Digitized  by  LjOOQ  IC 


ATLANTA,  JANUARY  TERiM,  1874.         529 


McBride  &  Company  vs.  Bohanan. 


nient,  but  the  plaintiffs  in  garnishment  had  not.  The  Justice 
gave  judgment  against  the  garnishee  for  the  full  amount  of 
the  plaintiffs'  debt,  with  interest;  and  the  question  is,  whether 
Bohanan  was  liable  to  have  a  judgment  rendered  against  him 
as  garnishee,  on  the  foregoing  statement  of  facts.  The  answer 
to  that  question  dejjends  on  the  validity  of  the  deal  of  assign- 
ment, as  against  the  plaintiffs,  McBride  &  Company.  By  the 
1952d  section  of  the  New  Code,  every  assignment  by  an  in- 
solvent debtor  of  his  property,  in  trust,  or  for  the  benefit  of, 
or  in  behalf  of  his  creditors,  where  any  trust  or  benefit  is  re- 
Berved  to  the  assignor,  or  any  person  for  him,  is  void  as  against 
such  creditors. 

Brantly,  the  debtor,  stipulated  in  the  deed  of  assignment 
for  a  benefit  to  himself,  to-wit:  that  it  should  operate  as  an 
extinguishment  of  his  entire  indebtedness  to  all  of  his  credit- 
ors. The  effect  of  his  deed  of  assignment  was  to  dictate  his 
own  terms  to  liis  creditors,  or  to  coerce  them  to  submit  to  his 
own  terms.  He  conveyed  a  certain  portion  of  his  property 
described  in  the  deed  of  assignment,  for  the  benefit  of  his 
creditors,  provided  tliey  would  take  that  in  satisfaction  or  ex- 
tinguishment of  all  his  indebtedness  to  them. 

The  benefit  reserved  to  the  assignor  under  such  a  deed  of 
assignment  is  to  have  all  liis  debts  extinguished  when  the 
property  assigned  might  not  pay  more  than  twenty-five  cents 
in  the  dollar  thereof.  If  the  creditors  consent  to  the  terms  of 
the  assignment,  then,  as  a  matter  of  course,  they  would  be 
bound  thereby,  but  not  otherwise.  The  question  involved  in 
this  case  was  decided  by  this  Court  in  Miller  vs.  Conhlin  & 
Company ^n  Georgia  Beports,  430.  In  that  ease  it  was  held 
that  an  assignment  by  a  firm,  in  insolvent  circumstances,  of 
all  their  assets,  for  the  use  and  benefit  of  such  creditors  as 
should,  within  ninety  days,  file  their  claims  with  the  assignee 
and  release  the  said  firm  from  all  liability  therefor,  was  ille- 
gal and  void  as  against  objecting  creditors.  In  our  judg- 
ment, the  Court  erred  in  sustaining  the  certiorari  and  ordering 
a  new  trial. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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The  Home  Ineurance  Company,  etc.,  vs.  The  City  Council  of  Augusta. 

The  Home  Insurance  Company  of  New  York,  plaintiff 
in  error,  vs.  The  City  Council  of  Augusta,  defendant 
in  error. 

1.  A  license  is  a  right  granted  by  some  competent  aathority  to  do  an  act 
which,  without  such  authority,  would  be  illegal. 

2.  The  tax  called  a  *'  license  tax/*  imposed  by  the  City  Council  of  Au- 
gusta, by  the  ordinance  of  January  5th,  1874,  upon  insurance  compa- 
nies doing  business  within  the  city,  is  a  tax,  and  not  a  license. 

8.  The  City  Council  of  Augusta  has  power,  under  the  charter  of  the 
city,  to  tax  occupations,  businesses,  etc.,  and  a  foreign  corporation 
which  has  an  agency  and  a  regular  agent  for  the  purpose  of  transact- 
ing its  usual  business  within  the  city,  is  liable  to  be  taxed. 

4.  A  tax  on  occupations,  businesses,  etc.,  is  not,  in  legal  contemplation, 
a  tax  on  property,  so  as  to  bo  subject  to  the  ad  valorem  and  uniformity 
rules  of  taxation,  prescribed  by  the  Constitution,  and  therefore  a  tax 
on  fire  insurance  companies,  different  from  what  is  imposed  on  life 
insurance  companies,  does  not  make  the  tax  obnoxious  to  any  consti- 
tutional requirement. 

License.  Tax.  Foreign  corporations.  Constitutional  law. 
Before  Judge  Gibson.  Richmond  county.  At  Chambers. 
May  9th,  1874. 

On  January  5th,  1874,  the  City  Council  of  Augusta  passed 
the  following  ordinance: 

*' An  Ordinance  to  amend  an  Ordinance  entitled  *  An  Ordi- 
nance to  assess  and  levy  taxes  for  the  support  of  the  mu- 
nicipal government  of  Augusta,'  etc. 

"  Section  I.  Be  it  ordained  by  the  City  Council  of  Augmfa, 
and  it  is  hereby  ordained  by  the  authority  of  the  same.  That 
from  and  after  the  passage  of  this  ordinance,  the  annual  license 
tax  on  insurance  companies  shall  be  as  follows:  1.  On  each 
and  every  life  insurance  company  located,  having  an  office  or 
doing  business,  within  the  city  of  Augusta,  $100  00.  2.  Oa 
each  and  every  fire,  marine  or  accidental  insurance  company 
located,  having  an  office  or  doing  business,  within  the  city  of 
Augusta,  $250  00.'' 

On  April  4th,  1874,  the  Home  Insurance  Company  of  New 
York  filed  its  bill  to  enjoin  the  collection  of  the  license  tax  as- 
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sessed  in  section  one  of  this  ordinance.  The  bill  states  that  the 
Home  Insurance  Company  of  New  York  is  a  fire  insurance 
company,  incorporated  under  the  laws  of  the  State  of  New 
York,  and  that  it  was,  on  the  1st  of  January,  1874,  and  thence 
continued  to  be,  and  now  (for  the  year  1874  and  sixty  days 
tliereafter)  is,  authorized  to  transact  business  of  insurance  in 
the  State  of  Georgia,  under  an  Act  of  the  General  Assembly  of 
Georgia,  entitled  "An  Act  to  regulate  insurance  business  and 
insurance  agencies  in  the  State  of  Georgia,"  approved  March 
19,  1869,  and  commonly  known  as  the  Insurance  Act,  and 
that  under  such  authorization  it  was,  on  the  1st  of  January, 
1874,  and  has  since  been,  and  now  is,  transacting  said  busi- 
ness in  Augusta.  The  bill  then  sets  forth  the  ordinance  above 
cite<l,  and  charges  that  so  much  thereof  as  assesses  a  license  tax 
on  fire  insurance  companies  is  illegal,  null  and  void,  for  these 
reasons :  that  the  City  Council  of  Augusta  has  no  right  to 
assess  any  tax  on  any  incorporated  company  doing  business 
in  that  city;  that  if  said  Council  ever  had  such  authority,  it 
was  taken  away  by  the  Insurance  Act  aforesaid  ;  that  the  or- 
dinance is  repugnant  to  the  Constitution  and  laws  of  the  land ; 
is  in  restraint  of  trade ;  is  unreasonable,  unfair,  partial  and 
oppressive;  is  in  direct  opposition  to  a  general  statute,  to-wit: 
the  Insurance  Act  aforesaid;  is  in  derogation  of  common 
right;  contravenes  the  public  policy  of  the  State;  virtually 
imposes  a  double  tax ;  uses  the  police  power  for  revenue ; 
violates  the  Constitution  of  the  State  by  specially  varying  a 
general  law  without  the  free  consent,  in  writing,  of  those  to 
be  affected  thereby,  and  by  taking  private  property  for  public 
use  without  just  compensation  ;  and  violates  the  Constitution 
of  the  United  States  by  impairing  the  obligation  of  that  con- 
tract between  the  company  and  the  State  of  Georgia,  whereby 
the  company  has  authority  to  transact  business  of  insurance 
in  said  State.  The  bill  then  proceeds  to  charge  that  none  of 
these  objections  are  obviated  or  avoided  by  the  fourth  section 
of  an  Act  of  the  General  Assembly  of  Georgia,  entitled  ''  An 
Act  to  authorize  the  City  Council  of  Augusta  to  fix  a  penalty 
for  failure  to  make  tax  returns  or  pay  the  same,  and  (o  en- 
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force  the  collection  of  the  same  by  execution,"  approved  Feb- 
ruary 26,  1874,  which  section  reads  as  follows : 

"  Section  IV.  Be  it  further  enacted  by  the  authority  afore- 
saidy  That  all  ordinances  heretofore  pjissed  by  the  City  Coun- 
cil of  Augusta  for  the  levying,  assessing  and  collecting  any 
taxes  for  the  support  of  said  municipal  government  for  the 
year  1874,  be,  and  the  same  are  hereby  declared  to  be  of  full 
force  and  effect  until  altered,  changed,  modified  or  rej>ealed 
by  said  City  Council." 

The  bill  charges  that  said  Act  of  February  26,  1874,  is,  in 
this  fourth  section,  null  and  void,  as  containing  matter  differ- 
ent from  that  expressed  in  the  title  thereof;  as  impairing  the 
obligation  of  that  contract  between  complainant  and  the  State 
of  Georgia,  whereby  complainant  received  authority  to  trans- 
act business  in  Georgia;  as  specially  varying  a  general  law 
without  the  free  consent,  in  writing,  of  those  to  be  affected 
thereby;  as  conferring  upon  a  municipal  corporation  i)owcr 
to  repeal  a  general  State  law;  as  validating  penal  ordinances, 
and  hence  being  an  ex  ])ost  fado  enactment ;  as  being  a  re- 
trospective Act,  divesting  complainant  of  previously  accruing 
rights ;  and  as  partial,  unequal,  oppressive,  and  contrary  to 
good  faith,  good  conscience,  fair  dealing  and  natural  justice. 
The  bill  then  sets  forth  that  a  large  nund)er  of  fire  insurance 
con) panics  doing  business  in  Augusta  coincide  in  these  views, 
and  that  consultation  has  been  had  by  and  l>etween  these 
companies  and  complainant,  and,  in  pursuance  of  an  under- 
standing arrived  at  upon  such  conference,  complainant  brings 
this  bill. 

Prays  that  the  City  Council  of  Augusta  be  enjoined  from 
collecting  the  license  tax  assessed  in  section  one  of  the  ordi- 
nance of  January  5th,  1874,  on  complainant. 

An  amendment  to  the  bill  sets  forth  that  the  license  tax 
assessed  by  said  ordinance  on  insurance  companies  is  made 
payable  by  the  City  Council  of  Augusta  unto  and  at  the 
office  of  the  collector  and  treasurer  of  the  city  of  Augusta, 
and  several  companies  doing  business  in  said  city  have  paid 
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such  license  tax,  among  otliers  the  Insurance  Company  of 
North  America,  and  that  record  of  such  payment  is  kept  in 
a  book  in  the  collector  and  treasurer's  office,  called  "  The  Li- 
cense Book  for  1874,"  and  in  the  same  book  are  kept  the 
record  of  license  fees  paid  by  peddlers,  barbere,  green  gro- 
cers, and  others  required  by  the  City  Council  to  purchase,  an- 
nually, the  privilege  of  doing  business;  that  on  each  of  these 
payments,  whether  by  insurance  companiai,  organ  grinders, 
or  others  required  to  take  out  license,  a  coupon  is  cut  from  a 
"stub"  or  memorandum  in  said  book,  bearing  the  same  date, 
name,  number,  amount  and  description  as  in  the  case  of  a 
check  book,  and  that  the  form  of  the  coupon  in  each  case  is 
as  follows: 


No CITY  BUSINESS  LICENSE. 

Augusta,   Ga., 18.... 

Received  of. Dollars 

100 
For  License  as 

at  No street,  which  entitles to  carry 

on  said  business  until  the  thirty-first  day  of  December  next. 

$ 

Collector  and  Treasurer  O.  A. 


In  its  answer  to  the  bill,  the  City  Council  of  Augusta  prays 
that  complainant  be  put  upon  legal  proof  of  having  received 
authority,  under  the  Insurance  Act  aforesaid,  to  transact  busi- 
ness of  insurance  in  Georgia;  admits  the  passage  of  the  ordi- 
nance complained  of,  and  avers  it  to  be  legal  and  valid,  and 
not  in  violation  of  any  law  of  the  State  or  of  the  United 
States,  nor  of  the  public  policy  of  eilher;  charges  that  the  fire 
insurance  companies  of  Augusta  have  recently  raised  their  rates 
from  fifty  to  three  hundred  per  cent.,  and  the  license  tax  is 
therefore  not  unreasonably  or  unjustly  high;  claims  that  the 
taxing  power  of  the  City  Council,  as  regards  insurance  com- 
panies, is  not  exhausted  by  the  imposition  of  a  tax  on  their 
gross  premiums;  says  that  the  Legislature,  by  Act  of  Febru- 
ary 26th,  1874,  confirmed  and  validated  the  ordinance  corn- 
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plained  of;  and  states  "that  within  the  jurisdiction  of  said 
city,  and  operating  upon  the  subjects  of  taxation,  the  rate  of 
taxation  to  be  imposed  by  said  City  Council,  is  within  their 
discretion,  without  liability  to  any  Court  or  other  authority 
except  their  constituency."  In  an  amendatory  answer  the 
City  Council  admits  the  correctness  of  all  of  complainant's 
statements  relative  to  the  license  book  kept  at  the  collector 
and  treasurer's  oflce,  but  claims  that  tlie  form  of  coupon  was 
adopted  by  the  collector  and  treasurer  on  his  own  mere  motion 
and  for  his  own  convenience,  and  that  such  coupon  is  really  a 
mere  receipt  for  a  tax,  and  that  licenses  proper  are  only  issued 
in  Augusta  by  the  clerk  of  Council. 

An  affidavit  of  the  Mayor  of  Augusta,  to  the  effect  that  the 
collector  and  treasurer  adopted  the  form  of  the  license  book 
for  his  own  convenience,  accompanies  the  amendatory  answer. 

The  Chancellor  refused  the  injunction,  and  complainant  ex- 
cepted. 

Salem  Dutcher,  for  plaintiff  in  error. 

The  ordinance  in  question  imposes  either  a  tax  or  a  license 
fee,  and  in  either  event  is  void.     If  a  tax — 

1st.  The  taxing  power  of  the  City  of  Augusta  extends  only 
to  "inhabitants''  of  or  "taxable  property"  within  that  city : 
5Ga.,  561;  26  Ibid.,  651. 

2d.  Plaintiff,  being  an  incorporated  company,  is  not  an 
"inhabitant"  of  Augusta:  14  Ga.,  327;  17  Ibid.,  330;  28 
Ibid.,  121. 

3d.  Nor  "taxable  property"  within  Augusta:  37Ga.,620. 

4th.  If  a  tax  on  property,  this  is  illegal,  as  being  neither 
ad  valorem  nor  uniform:  Const.,  Art.  I.,  sec.  27;  41  Ga., 
21 ;  44  Ibid.,  394;  47  Ibid.,  562. 

5th.  If  a  special  tax  on  business,  this  is  ill^al,  one  such 
tax  being  already  imposed  on  plaintiff  by  Council :  24  La« 
Ann,  112. 

1st.  If  a  license  fee  the  City  Council  of  Augusta  has  no 
authority  to  license  insurance  companies:  30  Ga.,  679;  42 
26.,  325;  19  Minn.,  267. 
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2d.  The  ordinance  assumes  to  regulate  in  one  way  that  which 
the  State  has,  by  general  law,  regulated  in  another,  and  is 
therefore  repugnant  to  statute  and  so  void :  Dudley's  Rep.,  30; 
4Ga.,  509;  18  lb.,  586;  21  IL,  80;  29  J6.,*56;  30  lb., 
679. 

3d.  The  State  having  licensed  plaintiff,  the  city  cannot  re- 
quire license  from  itself  as  a  condition  precedent  to  the  lawful 
exercise  in  the  city  of  the  right  conferred  on  plaintiff  by  the 
State:  5  Ga..  447;  29  75.,  333;  36  lb.,  460. 

The  ordinance  is  not  validated  by  the  fourth  section  of  the 
Act  of  February  29th,  1874.     Said  Act  in  that  section  is  void : 

1st.  As  impairing  the  obligation  of  contract:  5  Ga.,  447  ; 
10  lb.,  190  (5);  12  lb.,  239;  14  lb.,  447;  46  lb.,  331 ; 
Rerick  vs,  Kern,  14  Serg.  &  llawle,  267  (2  Am.  I.«eading  Cases, 
733;)  State  Bank  of  Ohio  vs.  Knoop,  16  How.,  386;  State  vs. 
Schlien,  3  Heiskell,  Tenn.,  281 ;  Minot  vs  The  P.  W.  &  B. 
R.  R.  Co.,  Am.  Law  Times,  December,  1870,  page  196. 

2d.  As  containing  matter  different  from  that  expressed  in 
title:  4  Ga.,  26;  6  Ib„  21;  12  lb.,  31  lb.,  69;  Const.,  Art. 
III.,  sections  4,  5. 

3d.  As  specially  varying  a  general  law:  Const.,  Art.  I., 
section  26. 

4th.  As  empowering  a  City  Council  to  repeal  a  State  law : 
12  Ga.,  404  (5.) 

J.  C.  C.  Black;  H.  Clay  Foster,  for  defendant. 

By  section  three  of  the  Act  of  incorporation,  the  City  Coun- 
cil of  Augusta  has  authority  to  make  such  assessments  on  the 
inhabitants  of  AugvMa,  or  those  who  hold  taxable  property 
within  the  same,  *  *  as  shall  appear  expedient,  etc :  See 
charter.  Act  of  1798,  section  3;  see  Act  of  December  24th, 
1835;  37  Ga.,  598;  47  Ibid.,  562. 

A  corporation  is  an  inhabitant  within  the  meaning  of  the 
charter:  Bank  of  the  United  States  vs.  Devereux,  5  Cranch, 
89,  197;  Beastont?^.  The  Farmers'  Bank  of  Delaware,  12 
Peters,  102,  134;  The  Louisville,  Cincinnati  and  Charleston 
Railroad  Company  vs.  Thomas  W.  Letson,  2  Howard,  497 — 
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li\st  part  of  tlie  decision;  The  People  vs.  The  Utica  Insu- 
rance Company,  15  Johns,  382;  The  Sonth  Carolina  Rail- 
road Company  vs,  McDonald,  5  Georgia  R.,  341  ;  Cromwell 
V8.  Charleston  Insurance  and  Trust  Company,  2  Richardson, 
S.  C,  512;  Glaize  vs.  South  Carolina  Railroad  Company,  1 
Strobhart's  Law  Reports,  page  70.  "Person"  includes  a  cor- 
poration: Code,  section  5.  Are  not  corporations  included  in 
the  term  "inhabitants"  in  sections  3  and  7  of  tJie  Code. 

The  term  "taxable  property"  embraces  every  subject  of 
taxation  not  exempted  by  law  from  taxation:  City  Council 
of  Charleston  vs.  Condy,  4  Richardson's  Law  Reports,  254 ; 
State  r«.  City  Council  of  Charleston,  5  J6id,  561-4;  State 
vs.  City  Council,   10  Ibid.,  240. 

The  tax  in  question  is  not  such  a  tax  upon  property  as  must 
be  ad  valorevi:  42  Georgia.,  596;  John  A.  Bohler,  tax  col- 
lector, vs,  E.  R.  Scneider  et  al,,  decided  at  July  term,  1873; 
McWilliams  &  Company  vs.  Rome,  decided  at  the  present 
term. 

In  the  case  of  the  City  Council  of  Augusta  vs,  Walton  & 
Walton,  assignees,  etc.,  37  Georgia,  620,  that  was  a  tax  on  the 
franchise,  the  banks  having  suspended  business,  and  the  de- 
cision w^as  put  upon  the  ground  that,  under  the  law  as  it  then 
was,  only  the  capital  of  incorporated  companies  was  taxable. 

The  tax  Acts  of  1873,  1874,  tax  not  only  the  premiums  re- 
ceived by  insurance  companies,  but  the  agents  of  all  compa- 
nies: See  Act  1873,  sections  2  and  4;  Act  of  1874,  sections 
2  and  4. 

The  State  taxes  occupations  and  professions,  as  attorneys; 
doctors,  and  others,  and  also  sewing  machine  companies:  See 
Tax  Acts  1868,  1869,  1873,  1874.  An  occupation  or  busi- 
ness is  taxable  property  under  our  law:  See  above  Acts,  and 
42  Georgia,  599;  and  this  being  so,  no  special  authority  to  levy 
such  a  tax  is  necessary:  47  Georgia,  562. 

This  case  is  clearly  distinguishable  from  the  Charleston  case, 
reported  in  36  Georgia,  460.  There  is  nothing  in  the  record 
in  this  case  to  show  that  this  company  ever  complied  with  the 
Act  of  1869  and  was  licensed  by  the  State. 
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Trippb,  Judge. 

1.  There  is  a  clear  distinction  recognized  between  a  license, 
granted  or  required  as  a  condition  precedent  before  a  certain 
thing  can  be  done,  and  a  tax  assessed  on  the  business  which 
that  license  may  authorize  one  to  engage  in  :  42  Georgiu,  596. 
A  license  is  a  right  granted  by  some  competent  authority  to 
do  an  act  which,  without  such  license,  would  be  illegal.  A 
tax  is  a  rate  or  sum  of  money  assessed  on  the  person,  prop- 
erty, etc.,  of  the  citizen:  Bouv.  L.  D.;  36  Oeorgiay  460.  A 
license  is  issued  under  the  police  power  of  the  authority  which 
grants  it  If  the  fee  required  for  the  license  is  intended  for 
revenue,  its  exaction  is  an  exercise  of  the  power  of  taxation : 
Cooley's  Const.  Lim.,  201.  The  tax  assessed  upon  complain- 
ant by  the  City  Council  of  Augusta,  by  the  ordinance  of  Jan- 
uary 5th,  1874,  although  called  a  "license  tax,^'  is  more  prop- 
erly a  tax  than  a  license  fee,  or  a  fee  exacted  in  order  to  secure 
the  right  to  engage  in  a  business  which,  without  paying  for 
and  obtaining  such  authority,  would  be  illegal.  The  title  of 
the  ordinance  is,  "An  ordinance  to  amend  an  ordinance  to 
assess  and  levy  taxes  for  the  support  of  the  municipal  gov- 
ernment of  Augusta,"  etc.  The  amended  ordinance  has  these 
further  words  in  its  title,  "  and  for  the  payment  of  the  interest 
on  the  funded  debt  of  said  city.''  It  is  true,  this  last  mentioned 
ordinance,  which  is  so  amended,  refers  to  the  "subjects  and 
rates  of  taxation  and  license;"  but  by  referring  to  the  ordinance 
of  December  28th,  1872,  entitled  "An  ordinance  to  fix  the  an- 
nual and  specific  taxes  of  the  city  of  Augusta,"  etc.,  and  which 
was  continued  in  force  by  said  amended  ordinance,  it  will  be 
seen  that  there  was  a  special  tax  of  $100  00  assessed  upon  such 
companies  as  that  of  complainants.  This  is  the  first  ordi- 
nance, so  far  as  the  record  shows,  assessing  such  a  tax.  In 
that  ordinance,  both  in  the  title  and  the  enacting  clause,  it  is 
called  a  tax.  In  the  second  and  third  sections,  it  may  be  that 
a  license  is  provided  for  in  the  cases  of  two  classes  of  busi- 
ness, and  in  those  sections  they  are  denominated  licenses ;  but 
the  assessment  made  by  it  on  insurance  companies  is  clearly  a 
Vol.  l.  86. 
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tax.  If  not,  the  whole  ordinance  is  not  what  its  title  and 
body  purport  it  to  be,  and  is  only  a  series  of  provisions  for 
licenses.  This  ordinance,  as  before  stated,  was  continued  in 
force  by  the  one  of  December  23d,  1873,  and  this  last  is  the 
one  which  was  amended  by  the  ordinance  of  January,  1874, 
against  which  complaint  is  made. 

2.  No  penalty  has  been  imposed  on  complainant  for  non- 
payment of  the  "  license  tax,"  or  for  engaging  in  business  be- 
fore it  was  paid,  or  without  a  license.  No  complaint  is  made 
for  the  purpose  of  arresting  proceedings  of  that  character,  but 
the  objection  is,  that  the  City  Council  cannot  require  com- 
plainant either  to  take  out  a  license  or  to  pay  any  tax  to  the 
city ;  that,  having  obtained  the  right  to  transact  its  business 
by  the  authority  of  the  State,  it  is  subject  to  no  further  lia- 
bility, either  as  a  condition  precedent  to  the  exercise  of  such 
right,  or  as  a  tax  upon  it  after  it  has  engaged  in  such  business. 
Had  it  been  required  by  this  ordinance  that  complainant 
should  procure  a  license  before  it  could  transact  its  business, 
and  a  penalty  had  been  imposed  for  failing  so  to  do,  and  the 
complaint  was  against  the  enforcement  of  the  penalty,  a  dif- 
ferent question,  under  the  decisions  of  this  Court,  would  have 
been  presented.  But  there  is  a  plain  distinction  between  this 
case  and  that  of  the  Mayor,  etc,  of  Savannah  vs,  Charlton^  36 
Georgia^  460.  There  the  contest  was  as  to  the  right  of  the 
city  to  impose  upon  Dr.  Charlton  the  penalty  prescribed  by 
the  ordinance  for  practicing  as  a  physician  without  taking  out 
a  license  from  the  city.  It  is  stated  in  the  decision  that  the 
physician  was  "not  contesting  the  authority  of  the  city  to  tax 
him  for  practicing  his  profession;  what  he  contends  for  is,  that 
the  city  shall  not  make  that  illegal  which,  by  the  law  of  the 
State,  is  legal."  And  it  is  immediately  added:  "We  see  no 
good  reason  why  the  city  may  not  tax  the  practice  of  any  pro- 
fession within  the  corporate  limits  of  the  city.*'  This  much, 
with  reference  to  the  position  assumed  for  plaintiff  in  error, 
that  under  the  Act  of  March  19th,  1869,  it  having  obtained 
from  the  Comptroller  General  the  "certificate  of  authority  to 
transact  business  of  insurance  in  this  State,"  no  other  liability 
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or  tax  could  be  imposed.  It  may  further  be  said  that  if  this 
be  so,  then  the  State  would  be  equally  bound  by  its  own  con- 
tract, and  would,  no  more  than  a  municipal  corporation,  have 
power  to  assess  any  further  tax  upon  such  companies,  or  upon 
any  person  to  whom  a  license  had  been  granted  by  its  authority 
to  practice  a  profession  or  engage  in  any  business.  And  yet 
the  lawyer,  the  physician,  and  many  others,  have  licenses 
granted  by  the  State,  or  directly  by  its  authority — have  paid 
the  fee  for  the  same,  and  have  ever  been  held  subject  to  be 
taxed  on  the  very  business  or  profession  covered  by  that 
license.  Probably  not  a  general  tax  Act  has  been  passed  for 
half  a  century,  or  longer,  which  has  not  done  this  very  thing. 
And  it  may  be  added  that  the  Legislature  never  thought  that 
the  regulations  for  insurance  business  and  insurance  companies 
prescribed  by  the  Act  of  1869,  deprived  it  of  the  power  of 
taxing  such  business  or  companies,  for  it  has  uniformly,  since 
that  time,  as  well  as  before,  assessed  a  tax  on  both.  And,  in- 
deed, on  the  18th  of  March,  1869,  an  Act  was  approved  levy- 
ing a  specific  tax  on  all  premiums  received  by  all  insurance 
companies  doing  business  in  this  State,  both  home  and  for- 
eign :  See  Burch  el  al,  vs.  The  Mayor,  etc.,  of  Savannah^  42 
Oeorgia,  596. 

Complainant,  admitting  the  power  in  the  State  to  tax  busi- 
ness, callings,  etc.,  and  also  in  certain  municipal  corporations, 
to  levy  the  same  under  the  special  terms  of  their  charters,  yet 
denies  that  the  charter  of  the  city  of  Augusta  confers  this 
power  on  the  Mayor  and  City  Council.  The  words  of  the 
charter  are,  ^^  to  make  such  assessments  on  the  inhabitants  of 
Augusta,  or  those  who  hold  taxable  property  within  the  same, 
as  may  seem  expedient,^'  etc.  What  is  the  meaning  of  the 
words, '* assessments  on  the  inhabitants?"  It  certainly  au- 
thorizes a  tax  on  property.  Is  it  limited  to  that  ?  If  so,  why  ? 
Businesses,  occupations  and  professions  are  as  equally  the  sub- 
ject of  taxation  as  property,  and  have  been  as  regularly  taxed 
as  any  real  or  pei'sonal  property:  Cooley's  Const.  Lim.,  479. 
If  the  "assessment'^  is  not  limited  to  the  person,  such  as  a 
capitation  or  poll  tax,  what  is  there  to  confine  it  to  any  one 


Digitized  by  LjOOQ IC 


640  SUPREME  COURT  OF  GEORGIA. 

The  Home  Insurance  Company,  etc.,  w.  The  City  Council  of  Augusita. 

subject  matter  of  taxation?  It  has  always  been  the  rule  of 
the  Legislature  of  this  State  to  assess  a  tax  on  proi^erty,  on 
business,  and  also  a  ciipitation  tax;  and  when  taxation  is  re- 
ferred to,  the  power  to  "  make  assessments"  includes  the  power 
to  assess  all  three,  unless  there  be  some  other  provision  to  limit 
it.  If  it  does  not  extend  to  the  power  to  levy  a  tax  on  busi- 
ness, etc.,  then  it  would,  in  tliis  case,  be  restricted  altogether 
to  property.  For,  by  the  Constitution  of  1868,  there  can  be 
but  one  poll  tax,  and  that  to  the  amount  of  $1  00,  and  only 
for  educational  purposes.  This  is  levied  by  the  Stato.  The 
State  does  not  tax  income,  and  it  has  been  held  that,  there- 
fore, a  municipal  corporation  cannot :  8  Georgia^  23.  In 
the  case  just  referred  to.  The  Mayor,  etc.y  of  Scivarmah  vs. 
Harb'idge,  8  Georgia,  23,  it  was  ruled  that  **the  history  of 
the  legislation  of  the  State,  in  reference  to  a  particular  subject 
matter  of  taxation,  may  be  referred  to  as  tending  to  aid  in  the 
construction  to  be  given  to  the  statute;  and  where  the  State 
has  never  taxed  income,  the  power  to  do  so  in  a  corporation 
must  appear  by  express  words  or  unavoidable  implication." 
Hence,  though  the  statute  in  that  case  gave  the  city  of  Sav- 
annah authority  to  tax  "  real  and  personal  estate,"  yet,  in  get- 
i  ting  at  the  meaning  of  the  Act,  it  was  held  that,  as  the  State 
had  never  made  income  a  source  of  revenue  as  taxable,  it  was 
not  the  intention  of  the  Legislature  to  give  the  power  to  a 
subordinate  authority.  If  the  absence  of  such  a  custom  or 
practice  on  the  part  of  the  Legislature  was  a  criterion  in  con- 
struing that  statute,  would  not  the  fact  that  the  legislation  of 
the  State  had  fixed  a  contrary  policy  in  the  matter  of  taxing 
occupations,  tend  equally  to  aid  in  reaching  the  meaning  of 
the  general  words,  "  power  to  make  assessments  on  the  inhab- 
itants," etc.,  when  used  in  a  city  charter? 

3.  But  it  is  further  objected  by  plaintiff  in  error  that  a  for- 
eign corporation,  although  it  has  officers,  and  an  oifice,  and  is 
doing  business  in  the  city  of  Augusta,  is  not  an  "inhabitant" 
in  the  true  intent  and  meaning  of  that  word  as  used  in  the 
charter,  and  therefore  not  liable  to  be  taxed.  We  are  aware 
of  the  thorough  discussion  before  many  Courts^  the  question 
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whether  a  corporation  is  aa  "inhabitant,"  has  undergone. 
Lord  Coke,  2  Ins.,  703,  says,  "Every  corporation  and  body 
politic  residing  in  any  county,  riding,  city  or  town  corporate, 
or  having  lands  or  tenements  in  any  shire,  etc.,  quce  propriia 
manibus  d  suniptibus  poasident  et  habent,  are  said  to  be  in- 
habitants there,  within  the  purview  of  this  statute."  He  re- 
ferred to  the  statute  of  Henry  viii.,  concerning  bridges  and 
highways,  which  enacted  that  bridges  and  highways  shall  bo 
made  and  repaired  by  "the  inhabitants  of  the  city,  shire  or 
riding,"  and  that  the  Justices  shall  have  power  to  tax  every 
'inhabitant  of  such  city,"  and  the  collectors  may  "distrain 
every  such  inhabitant  as  shall  be  taxed  and  refuse  payment 
thereof,  in  his  lands,  goods  and  chattels."  In  the  case  of  the 
King  V8.  Gardner,  Couper,  79,  a  corporation  was  decided  to 
come  within  the  description  of  "occupiers  or  inhabitants." 
In  Beaston  w.  The  Farmers'  Bank  of  Delaware,  2  Peters,  102, 
the  Supreme  Court  of  the  United  States  says,  "  that  corpora- 
tions are  to  be  deemed  and  considere<l  as  persons,  wlien  the 
circumstances  in  which  they  are  placed  are  identical  with 
those  of  natural  persons,  expressly  included  in  a  statute." 
And  this  rule  was  recognized  in  South  Carolina  Railroad 
Company  va.  McDonald^  5  Georgia,  531.  See  Louisville  Rail- 
road Company  vs.  Letson,  2  Howard,  497  ;  modifying  the  de- 
cisions in  Bank  of  the  United  States  va.  Deveaux,  5  Cranch, 
84,  and  Strawbridge  vs.  Curtis,  3  Cranch,  267 ;  see,  also.  The 
People  vs.  The  Utica  Insurance  Company,  1 5  Johns,  358.  In 
Davis  and  Bedding  vs.  The  Central  Railroad  and  Banking 
Company,  the  judgment  of  the  Court  was,  not  that  a  corpora- 
tion was  not  an  inhabitant,  but  that  where  a  charter  of  a  rail- 
road provided  that  "the  principal  office  of  the  company  shall 
be  located  at  Savannah,  with  subordinate  officei-s  or  agencies 
at  Macon  and  such  other  places  as  the  board  of  directors 
shall  determine,  and  all  elections  and  meetings  of  stockhold- 
ers shall  be  held  at  such  principal  office  only,"  it  was  said 
that  "  this  is  not  the  same  as  would  have  been  a  provision 
that  the  corporation  shall  be  established  at  Savannah."  The 
ease  arose  upon  the  question  of  the  unconstitutionality  of  an 
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Act  of  the  Legislature  making  the  road  liable  to  be  sued  for 
killing  live  stock  in  the  county  where  the  damage  was  done. 
It  was  held  that  the  Act  was  constitutional,  and  that  the  Legis- 
lature had  power  over  the  question  of  what  shall  be  the  place 
of  residence  of  a  corporation.  Judge  Benning,  in  his  opinion 
in  that  case,  seems  to  object  pretty  strongly  to  the  English 
rule  as  given  by  Coke,  but  stated  that  it  was  not  necessary  to 
liold  that  it  was  not  the  law  in  this  State,  in  order  to  reach 
the  conclusion  to  which  the  Court  came.  Indeed  all  the 
cases  either  directly  or  indirectly  admit  that  a  corporation  is 
an  inliabitant  for  the  purposes  of  taxation.  Nor  is  the  case 
in  5  Cranch,  supray  in  conflict  with  this,  for  in  that  it  is  said 
of  a  corporation,  "  this  ideal  existence  is  considered  as  an  in- 
habitant where  the  general  spirit  and  purposes  of  the  law  re- 
quire it"  This  is  substantially  what  was  said  in  2  Peters, 
supra,  and  to  show  the  force  that  was  given  to  it,  it  is  quoted 
in  the  opinion  in  Louisville  Railroad  Company  vs.  Letson, 
supray  and  the  question  immediately  put,  "if  it  be  so  for  the 
purposes  of  taxation,  why  is  not  for  the  purpose  of  a  suit, 
etc.?''  and  then  it  is  added,  "certainly  the  spirit  and  pur- 
poses of  the  law  require  it."  The  fact  that  complainant  is  a 
foreign  corporation,  does  not  affect  the  question  as  to  its  lia- 
bility to  taxation.  It  may  contract  in  this  State — purchase, 
and  the  State  could  authorize  it  to  hold  real  e&tate:  The  Union 
Branch  Railroad  Company  vs.  The  East  Tennessee  and  Geor- 
gia Railroad  Company,  14  Georgia,  327.  In  the  Bank  of 
Augusta  iw.  Earle,  13  Peters,  588,  Taney,  Chief  Justice, 
says,  "  it  is  suflScient  that  its  existence  as  an  artificial  person 
in  th^  State  of  its  creation  is  acknowledged  and  recognized 
by  the  law  of  the  nation  where  the  dealing  takes  place ;  and 
that  it  is  permitted  by  the  law  of  that  place  to  exercise  there 
the  powers  with  which  it  is  endowed."  This  was  said  with 
reference  to  the  rights  which  a  corporation  may  enjoy  outside 
of  the  State  of  its  creation.  If  it  held  property  in  another 
State,  would  not  that  property  be  subject  to  be  taxed  by  that 
State,  and  equally  with  other  similar  property  by  the  muni- 
cipal corporation  within  whose  limits  the  property  was?    If 
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it  enjoy  other  privileges  or  rights  within  that  same  municipal 
corporation,  is  it  not  liable  to  the  same  taxes  as  other  inhabi- 
tants?    We  think  that  upon  principle  and  authority,  it  is. 

4.  It  was  further  objected  by  complainant  that  the  tax 
upon  fire  insurance  companies  being  different  from  that  on 
life  insurance  companies,  made  it  obnoxious  to  that  provision 
of  the  Constitution  which  requires  that  "  taxation  on  prop- 
erty shall  be  ad  valorem  only,  and  uniform  on  all  species  of 
property  taxed."  In  the  cases  oi  Burch  vs.  The  Mayor,  etc.,  of 
Savannah,  siqyra,  and  Bohler  vs,  Schneider,  49  Georgia,  195, 
it  was  held  that  a  tax  on  professions,  business,  etc.,  was  not  a 
tax  on  property,  so  as  to  be  subject  to  tlie  constitutional  re- 
quirements of  uniformity,  and  tliat  it  must  be  ad  valorem.  In 
the  case  of  The  Bank  oftlie  State  of  Georgia  vs.  The  Mayor,  etc., 
of  Savannah,  Dudley^ s  Reports,  130,  it  is  said,  "  Every  man's 
private  business,  pursuit  or  calling,  are  things  in  which  be 
has  an  interest,  and  many  species  of  employments  are  legiti- 
mate subjects  of  taxation,  and  are  taxed.  Still,  they  are  not, 
sti*ictly  sj)eaking,  property.  They  are  the  means  from  which 
income  is  derived — ^property  made.  But  there  is  a  clear  dis- 
tinction between  the  employment  and  the  income  or  profits.^' 
The  tax  Acts  of  the  State,  assessing  taxes  on  professions,  etc., 
vary  the  tax  from  ten  dollars  to  ten  or  twenty  times  that  sum. 
And  this  has  been  so  in  every  tax  Act  which  has  been  passed 
since  the  uniformity  and  ad  valoretn  rule  has  been  in  the  Con- 
stitution. This  contemporaneous,  unbroken,  practical  exposi- 
tion of  the  meaning  of  the  Constitution  by  all  departments  of 
the  State  government,  should  not  be  disregarded  in  the  search 
for  the  true  interpretation  of  the  provisions  we  are  consider- 
ing. By  the  ligKt  of  this  and  the  principles  and  authorities 
cited,  we  conclude  that  the  Court  below  did  not  err  in  refus- 
ing the  injunction  prayed  for. 

Judgment  affirmed. 
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James  C  WARDiiAW,  administrator^  plaintiff  in  error,  tw. 
Joseph  M.  Wardlaw,  defendant  in  error. 

1.  An  attachment  was,  by  mistake,  levied  on  the  wrong  lot  of  land. 
Judgment  was  entered  in  pursuance  with  the  levy.  The  plaintiff  filed 
a  bill  to  correct  the  mistake.  This  proceeding  was  dismissed  at  the 
trial  term  on  demurrer : 

Heldt  That  such  dismissal  was  error.  A  Court  of  equity  having  obtained 
jurisdiction,  should  have  proceeded  to  have  heard  the  case,  and  have 
rendered  such  decree  as  the  ends  of  justice  might  have  required. 

2.  Where  lot  two  hundred  and  eighty-seven  is  intended  to  be  levied  on 
by  an  attachment,  but  the  entry  of  the  sheriff  describes  lot  two  hun- 
dred and  sixty-eight  by  mistake,  there  has  been,  in  fact,  no  levy  made 
on  the  right  lot. 

Equity.  Mistake.  Levy.  Execution.  Before  Judge  Un- 
derwood.    Walker  Superior  Court.     August  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

D.  C.  Sutton;  Warren  Akin,  for  plaintiff  in  error. 

J.  E.  Shumate,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ant to  correct  a  mistake  made  by  the  sheriff  in  reciting  the 
wrong  number  of  a  lot  of  land  in  his  levy  of  an  attachment. 
The  defendant  demurred  to  the  complainant's  bill,  for'want  of 
equity,  which  demurrer  was  sustained  by  the  Court,  and  the 
complainant  excepted.  The  complainant  alleges  that  the  sher- 
iff of  Walker  county  entered  a  levy  of  the  attachment  upon 
a  lot  of  land  belonging  to  Joseph  M.  Wardlaw,  and  on  which 
he  had  formerly  resided,  and  on  which  he  had  a  tenant,  or 
tenants,  and  by  mistake  called  the  lot  so  levied  on  number 
two  hundred  and  sixty-eight,  in  the  seventh  district  of  the 
fourth  section  in  said  county,  believing  that  was  tlie  lot  levied 
on ;  that  the  lot  of  land  number  two  hundred  and  sixty-eight, 
in  the  seventh  district  of  the  fourth  section,  is  not  the  prop- 
erty of  siaid  Joseph  M.  Wardlaw,  and  that  said  lot  was  not, 
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in  truth  and  in  fact,  levied  on  by  the  sheriff,  but  that  the  levy 
was  really  made  on  lot  of  land  number  two  hundred  and 
eighty-seven,  in  the  seventh  district  of  the  fourth  section  of 
originally  Cherokee,  now  Walker  county,  and  was  entered  on 
the  back  of  the  attachment  as  having  been  made  on  lot  two 
humlred  and  sixty-eight  by  mistake,  the  sheriff  being  raisin- 
formed  as  to  the  number  of  the  lot  levied  on ;  that  the  wrong 
number  in  the  levy  of  the  attachment  and  in  the  judgment  on 
the  same  is  the  result  of  mistake.  It  also  appears  that  a 
judgment  was  entered  on  the  attachment  for  the  sale  of  lot 
number  two  hundred  and  sixty-eight,  and  execution  issued 
thereon.  The  prayer  of  the  bill  is,  that  the  mistake  in  the 
levy  of  the  attachment,  and  in  the  judgment  of  the  Court,  be 
corrected,  and  that  said  judgment,  when  corrected,  stand  as  if 
the  right  number  of  the  lot  of  land  in  fact  levied  on  had  been 
inserted  in  said  levy,  and  no  mistake  had  been  made  by  the 
insertion  of  the  wrong  number,  or  such  other  relief  as  the 
ends  of  justice  may  require. 

1.  In  view  of  the  facts  of  this  case,  we  think  the  Court 
erred  in  dismissing  complainant's  bill.  The  complainant  was 
entitled,  in  consequence  of  the  alleged  mistake,  to  have  had 
the  judgment  against  lot  two  hundred  and  sixty-eight  set 
aside,  and  although  this  might  have  been  done  at  law,  still,  a 
Court  of  equity  having  concurrent  jurisdiction  as  to  the  cor- 
rection of  the  mistake,  and  having  first  acquired  it,  the  Court 
should  not  have  dismissed  the  bill  at  the  trial  term  of  the 
cause,  and  turn  the  complainant  round  to  seek  his  remedy  in 
the  common  law  Court.  The  Court,  having  obtained  juris- 
diction of  the  case  and  the  parties,  should  have  proceeded  not 
only  to  have  set  aside  the  attachment  judgment  against  lot 
number  two  hundred  and  sixty-eight,  but  should  have  pro- 
ceeded to  have  heard  the  complainant's  demand,  allowing  the 
defendant's  defense  thereto,  if  any,  and  have  rendered  such 
judgment  or  decree  between  the  parties  as  the  ends  of  justice 
might  have  required,  in  view  of  the  facts  of  the  case. 

2.  It  is  quite  evident  there  was  no  levy  of  the  attachment 
on  lot  number  two  hundred  and  eighty-seven,  therefore,  the 
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complainant  is  only  entitleil  tx)  have  the  judgment  on  the  at- 
tachment wliich  was  levied  by  mistake  on  lot  two  hundred 
and  sixty-eight  set  aside,  and  such  other  relief  as  he  may  be 
entitled  to  on  the  hearing  of  the  cause,  as  above  indicated. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Augustus  J.  Mrrcier,  plaintiff  in  error,  vs.  Georgia  A. 
Mercier,  defendant  in  error. 

[This  oase  was  argued  at  the  last  term  and  deoision  reserved.] 

A  verbal  contract  between  two  children,  made  during  the  life  of  the 
father,  by  which  they  sought  to  avoid  the  disinherison  of  one  of  them, 
which  was  threatened  by  the  father,  should  a  marriage  contemplated 
by  said  child  take  place,  by  which  they  agreed  to  divide  the  property 
between  them,  no  matter  what  might  be  the  parent's  will,  cauaot  be 
enforced  in  equity  on  a  bill  for  specific  performance.     (R.) 

Specific  performance.  Wills.  Parent  and  child.  Con- 
tracts. Before  Judge  Clark.  Early  Superior  Court.  April 
Term,  1873. 

Georgia  A.  Mercier  filed  her  bill  against  her  brother,  Au- 
gustus J.  Mercier,  charging,  in  substance,  that  in  1868,  her 
father,  George  W.  Mercier,  died  testate,  and  by  his  will  gave 
his  whole  estate,  with  nominal  exceptions,  to  complainant's 
brother,  who  had  taken  possession  of  the  same;  that  in  1863, 
her  brother,  much  against  her  father's  will,  was  engaged  to  be 
married  to  his  present  wife;  that  the  father  threatened  to 
disinherit  the  son  if  he  persisted  in  his  intention,  and  that  he 
would  give  him  nothing  during  the  father's  life,  or  at  his 
death,  but  would  give  all  his  property  to  complainant;  that 
complainant  favored  the  marriage,  and  her  brother  proposed 
to  her,  that  if  she  would  agree,  in  the  event  that  their  father 
did  give  her  his  property,  to  divide  it  with  him,  "he  would 
braM^  his  father's  anger  and  consummate  his  intention  to- 
wards the  lady  to  whom  he  was  then  engaged^  and  that  should 
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their  father  afterwards  relent  towards  his  son  and  for  any 
cause  give  him  all  his  property,  then  he  would  do  the  same 
by  complainant  as  he  asked  of  her  to  do  by  him  ;"  that  her 
brother  urged  this  proposition  on  her,  as  their  father  was  of 
irate  and  hasty  temper,  and  there  would  be  a  large  property 
for  both ;  that  complainant  was  induced  by  this,  and  by  the 
further  fact  that  the  betrothed  of  her  brother  would  not  con- 
summate the  marriage  on  account  of  said  threat  of  her  father, 
unless  complainant  would  accede  to  the  proposition  of  her 
brother,  to  agree  with  him  that  they  would  equally  divide  be- 
tween them  the  property  of  their  father,  at  liis  death,  without 
regard  to  which  one  it  might  be  given ;  that  a  short  time 
after  the  understanding  thus  made  complainant's  brother  did 
marry  the  young  lady  to  whom  he  was  engaged  ;  that  the 
father  afterwards  made  his  will  as  above  stated,  and  her  broth- 
er refuses  to  carry  out  said  agreement ;  that  this  contract 
was  made  without  the  knowledge  of  the  father,  and  was  kept 
secret  from  him,  unless  the  brother  fraudulently  disclosed  it. 

It  is  not  charged  in  the  bill  that  he  did  disclose  it,  or  that 
the  fiither  ever  heanl  of  it. 

The  bill  prays  for  a  specific  performance.  A  demurrer  was 
filed  on  the  following  grounds : 

1st.  Want  of  equity. 

2d.  That  the  interest  of  the  parties  in  the  subject  matter  of 
contract  set  forth  was  too  remote  and  contingent  to  support  a 
contract. 

3d.  That  the  alleged  contract  is  illegal.  Immoral  and  con- 
trary to  public  policy ;  and, 

4th.  The  statute  of  frauds. 

It  was  admitted  that  the  contract  set  up  in  the  bill  was  by 
parol. 

The  demurrer  was  overruled,  and  defendant  excepted. 

John  C.  Rutherford;  A.  Hood;  J.  E.  Bower,  for 
plaintiff  in  error. 

H.  &.  I.  L.  Fielder,  for  defendant. 
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Trippe,  Judge. 

It  may  truly  be  said  in  tliis  case,  as  was  remarked  by  Lord 
Eldon  in  the  case  of  Gonlou  vs,  Gordon,  3  Swanston,  400, 
which  bears  some  resemblance  to  this:  "i  have  never  known 
a  case  in  which  it  was  more  the  duty  of  a  Judge  to  make  a 
covenant  with  himself  not  to  suffer  his  feelings  to  influence 
his  judgment."  But  outside  of  what  may  be  considered  the 
personal  or  private  obligations  between  these  parties,  or  as  to 
what  would  be  riglit  between  a  brother  and  sister,  there  is  a 
cardinal  principle  involved  almost  of  universal  application, 
and  which  is  fatal  to  complainant's  case.  It  is  that  which  is 
raised  by  the  third  ground  taken  in  the  demurrer.  That 
ground  is,  that  '*the  alleged  contract  is  illegal,  immoral  and 
contrary  to  public  policy." 

It  is  not  denied  that  it  has  been  frequently  held,  both  in 
English  and  American  cases,  and  by  this  Court,  that  parties 
interested  in  the  estate  of  a  deceased  person,  or  who  have  ex- 
pectations of  being  such,  may  contract  between  themselves  as 
to  how  the  same  shall  be  divided,  if  the  contract  be  fair  and 
without  fraud.  But  in  nearly  all  of  those  cases  the  decisions 
are  put  on  the  ground,  either  that  the  agreements  had  been 
made  to  avoid  or  settle  family  controversies,  to  adjust  doubt- 
ful rights,  to  preserve  the  harmony  and  affection  or  honor  of 
the  family,  or  that  there  was  a  valuable  consideration.  I  will 
refer  to  a  number  of  them :  Watkina  vs,  Watkins,  24  Georgia, 
402,  was  a  case  of  an  agreement  to  settle  a  doubtful  right,  and 
to  prevent  a  family  controversy.  The  father  had  died,  and 
some  of  the  children  were  about  to  caveat  his  will,  la  Ful- 
ton vs.  Smith,  27  Georgia,  413,  the  agreement  recited  that  the 
father  had  divided  his  property  unequally,  which  was  not  his 
intention  when  be  was  of  a  sound  and  disposing  mind,  and 
for  that  and  other  reasons  stated,  the  children  made  a  special 
agreement,  which  was  enforce<l.  So  in  Smith  vs.  Smith,  36 
Georgia,  184,  the  father  had  died,  and  the  heirs  were  in 
doubt  whether  there  was  a  will.  One  of  them  knew  there 
had  been  a  will  about  a  year  previous.     He  was  almost  the 
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sole  legatee  under  it,  and  he  had  been  officious  in  getting  it  up. 
In  his  presence,  the  other  heirs,  who  had  heard  of  the  will, 
were  discussing  the  matter,  and  one  of  them  denounced  such 
a  paper  as  a  fraud  procured  by  the  chief  legatee  in  it,  and  de- 
clared that  its  probate  would  be  resisted.  In  this  state  of 
matters,  as  the  bill  charged,  the  agreement  for  a  certain  divis- 
ion was  executed  between  the  heirs.  The  will  was  afterwards 
produced  by  the  son  who  was  the  chief  beneficiary  under  it, 
and  who  refused  to  abide  by  the  agreement.  On  a  bill  filed 
by  the  others,  it  was  held  that  a  demurrer  should  be  over- 
ruled, and  that  the  agreement  could  be  enfonied.  Bailey  vs. 
Wilson,  1  Devereaux  &  Battle,  182,  was  a  case  on  an  agree- 
ment to  make  a  specified  division  of  a  father's  estate,  in  order 
to  prevent  a  contest  over  his  will.  In  Price  et  cU.  vs.  Winston 
et  al,y  4  Munford,  63,  it  was  ruled  that  an  agreement  to  divide 
property,  given  by  a  will,  between  all  the  heirs-at-law,  al- 
though certain  oi)es  did  not  take  by  the  will,  might  be  en- 
forced, on  the  ground  that  those  who  did  take,  but  whose 
interest  was  contingent,  would,  under  the  terms  of  the  agree- 
ment, obtain  a  certain  interest  instead  of  the  uncertain  and 
contingent  interest  created  in  the  will.  These  are  some  of  the 
cases  decided  in  this  country.  I  have  seen  none  (American) 
where  the  agreement  was  made  after  the  death  of  the  ancestor, 
in  which  the  decision  was  not  put  on  some  special  ground, 
such  as  those  stated  in  these  cases.  As  to  agreements  with 
reference  to  expectancies,  I  will  notice  them  hereafter. 

In  PuUen  va.  Ready,  2  Arkansas,  587,  the  agreement  was 
about  property  bequeathed  by  will.  Lord  Hardwick  sustained 
it  on  the  ground  that  it  had  entirely  settled  all  disputes  between 
the  parties  and  their  several  rights.  Cory  r».  Cory,  1  Vesey,  Sr., 
19 ;  Neal  va.  Neal,  1  Keen's  Reports,  672 ;  Stapleton  vs.  Staple- 
tou,  1  Arkansas,  2;  Stockley  vs.  Stockley,  2  Ves.  and  Beam., 
23,  are  all  cases  arising  on  contracts  of  the  nature  of  family  ar- 
rangements. The  decisions  in  them  are  put  on  the  ground 
as  stated  by  Sugden,  Chancellor,  cited  in  note  on  Stapleton  vs. 
Stapleton,  2  Wharton  &  Tucker's  Equity  cases — '*  that  when- 
ever doubts  and  disputes  have  arisen  with  regard  to  the  rights 
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of  <liflFerent  members  of  the  same  family,  and  fair  compro- 
mises have  been  entered  into  to  preserve  the  harmony  and 
affection,  or  save  the  honor  of  the  family,  those  arrangements 
have  been  sustained  by  Courts  of  equity,  albeit,  perhaps,  rest- 
ing on  grounds  which  would  not  have  been  satisfactory  if  the 
transaction  had  occurred  l>etween  mere  strangers."  I  might 
ask  just  here,  does  this  contract,  sought  to  be  enforced  by 
complainant's  bill,  come  within  this  rule  or  within  the  prin- 
ciple of  any  of  these  decisions  ?  Was  any  doubtful  right  com- 
promised ?  Was  any  family  controversy  prevented  or  set- 
tled ?  Did  it  tend  to  preserve  the  harmony  and  affection  or 
the  honor  of  the  family  ?  Was- it  not  rather  a  confederacy  of 
the  children  to  execute  their  own  purposes  despite  their  father; 
to  defy  him  whilst  living,  and  thwart  his  wishes  after  his 
death  ?  In  other  words,  it  was  intended  to  fortify  the  brother 
and  only  son,  so  he  could,  without  fear,  reject  parental  ad- 
vice, and  in  the  words  of  the  bill,  "brave  his  father's  anger/' 
But  more  of  this  hereafter.  I  have  not'  been  able  to  find  but 
one  American  and  two  English  cases  which  grew  out  of  agree- 
ments made  by  children,  or  by  those  who  had  reasons  for  ex- 
pecting a  share  of  the  estate  of  a  friend  or  relation,  for  the  pur- 
pose of  controlling  the  divisions  of  such  expectant  interests  be- 
tween themselves.  The  case  of  Lewis  vs,  Madison,  1  Munford, 
arose  on  a  contract  under  seal  between  two  brothers,  by  which 
one  of  them,  for  a  fair  and  valuable  consideratioriy  agreed, 
that,  when  he  should  obtain  possession  of  a  tract  of  land  ex- 
pected to  be  devised  to  him  by  their  father,  he  would  convey 
it  to  the  other.  It  was  held  that  such  a  contract  was  not 
contra  bonos  mores,  and  would  be  enforced.  Hobson  vs,  Tre- 
vor, 2  Pierre  Williams,  191,  is  not  one  of  the  two  English 
cases  referred  to  above.  The  agreement  there  was  by  a  father 
to  convey,  in  consideration  that  the  plaintiff  married  his 
daughter,  one  third  of  what  the  obligor  miglit  receive  of  his 
father's  estate,  to  the  expected  son-in-law.  The  marriage  was 
consummated.  Macclesfield,  Lord  Chancellor,  said,  "this  is 
an  agreement  made  upon  a  valtuible  consideration,  that  of  the 
marriage  of  a  child,  and  therefore  fit  to  be  executed  in  equity," 
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Berkley  vs,  Newland,  2  /6.,  182,  and  Wethered  vs.  Wethered, 
2  Simon's  Reports,  183,  are  the  two  cases  in  which  it  was  di- 
rectly held  that  an  agreement  stipulating  that  whatever  the 
sons,  in  one  case  and  the  presumptive  heirs  in  the  other,  might 
receive  by  will  or  by  descent,  should  be  equally  divided  be- 
tween them,  was  good  and  not  contrary  to  public  policy.  There 
was,  in  neither  of  these  cases,  any  qualification  such  as  was 
put  in  the  decisions  of  those  that  have  been  ci(ed.  It  was 
ruled,  that  *'  the  agreement  to  share  equally  would  not  be 
disappointing  the  intent  of  a  testator,  for  he  did  not  design  to 
put  it  out  of  either  of  the  devisee's  power  to  dispose  of  (he 
estate  after  it  should  come  to  him  ;  but,  on  the  contmry,  when 
the  testator  gave  it  to  either  of  them,  he,  by  implication,  gave 
that  person  a  power  to  dispose  of  the  said  estate  when  it 
should  come  to  him."  In  the  latter  of  these  two  cases,  the 
Vice  Chancellor  referred  to  that  of  Harwood  vs,  Tooke,  which, 
he  stated  in  his  opinion,  upheld  the  decision  he  then  pro- 
nounced. 

It  is  not  necessary  to  dispute  the  authority  of  these  decis- 
ions (which  we  dojiot,)  to  sustain  the  judgment  we  render. 
In  neither  of  them  was  it  the  purpose  of  the  contracting  par- 
ties to  defy  the  authority  or  advice  of  a  parent,  or  one  stand- 
ing in  loco  parentis.  They  did  not  have  for  their  object  the 
accomplishment  of  a  purpose  directly  contrary  to  the  anxious 
desire  of  a  living  father,  that  would  induce  a  son  to  place  him- 
self in  hostility  to  that  father,  and  which,  under  his  well 
known  and  avowed  wishes,  instead  of  maintaining  family 
harmony  and  affection,  would  create  discord  between  parent 
and  child,  and  probably  sever  the  relations  then  existing  be- 
tween the  father  and  both  of  these  children,  his  only  children. 
This  contract  between  complainant  and  her  brother  had  for 
its  declared  object  the  repudiation  of  a  parent's  advice  and 
authority,  so  that  both  might  be  set  aside  during  his  life,  with 
a  guaranty  of  impunity  to  the  son  for  any  disobedience  or 
want  of  fih'al  loyalty  on  his  pad.  HAw  different  was  the 
spirit  and  intent  of  this  contract  from  what  Judge  Story  says 
is  the  reason  why  the  agreements  in  the  cases  cited  have^been 
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sustained.  In  referring  to  these  decisions,  he  says,  "such 
agreements  are  generally  made  to  suppress  fraud  and  undue 
influence,  and  cannot  be  truly  said  to  disappoint  the  testator's 
intention  :''  Story's  Eq.,  sec.  266. 

The  law  has  a  high  regard  for  parental  authority,  and  will 
give  effect  to  nothing  which  tends  to  encourage  disobedience 
to  it.     The  same  eminent  jurist  just  cited,  in  speaking  of  con- 
tracts having  that  effect,  after  referring  to  post-obit  bonds,  and 
contracts  affecting  the  marriage  of  children,  adds :  "  When, 
indeed,  the  obligation  to  marry  is  reciprocal,  although   the 
marriage  is  to  be  deferred  to  a  future  period,  there  may  not 
be,  as  between  the  parties,  any  objection  to  the  contract  in 
itself,  if,  in  all  other  respects,  it  is  entered  into  in  good  faith, 
and  there  is  no  reason  to  suspect  fraud,  imposition  or  undue 
influence.     But  even  in  these  cases,  if  the  contract  is  designed 
by  the  parties  to  impose  upon  third  persons,  as  upon  parents, 
or  friends  standing  in  loco  parentiSy  or  in  some  other  particu- 
lar relation  to  the  parties,  so  as  to  disappoint  their  bounty,  or 
to  defeat  their  intention  in  the  settlement  or  disposal  of  their 
estates — then,  if  the  contract  is  clandestine,  and  kept  secret 
for  this  purpose,  it  will  be  treated  by  Courts  of  equity  as  a 
fraud  upon  such  parents  or  friends,  and,  as  such,  be  set  aside, 
or  the  equities  will  be  held  the  same  as  if  it  had  not  been  en- 
tered into.     The  general  ground  upon  which  this  doctrine  is 
sustained  is,  that  parents  and  other  friends  standing  in  hco 
parentis  are  thereby  induced  to  act  differently  in  relation  to 
the  advancement  of  their  children  and  relatives,  from  what 
tliey  would  if  the  facts  were  known ;  and  the  best  influence 
which  might  be  exerted  in  persuading  their  children  and  rel- 
atives to  withdraw  from  an  unsuitable  match  is  entirely  taken 
away.     To  give  effect  to  such  contracts  would  be  an  encour- 
agement to  persons  to  lie  upon  the  watch  to  procure  unequal 
matches,  against  the  consent  of  parents  and  friends,  and  to 
draw  on  improvident  and  clandestine  marriages,  to  the  dcstruO" 
tion  of  family  conjidenoe  art/I.  the  disobedience  of  parental  au- 
ihoriiy.     These  are  objects  of  so  greaJt  importance  to  the  bed 
intei^ests  of  society  that  they  can  scarcely  be  too  deeply  fixed  in 
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the  publio  policy  of  a  nation^  and  especially  of  a  Christian 
naiionJ^ 

This  long  extract  is  given  to  show  how  jealous  the  law  is 
of  whatever  tends  to  the  destruction  of  family  confidence,  or 
to  induce  the  disobedience  of  parental  authority.  It  may  be 
added  that  no  Court  has  ever  upheld  an  agreement  which  had 
that  effect — which,  on  its  face,  discarded  the  authority  of  a 
living  parent,  and  bargained  for  post-obit  immunity  for  the 
one  who  repudiated  that  authority. 

I  have  made  no  reference  to  a  large  class  of  cases,  involv- 
ing secret  contracts  with  third  persons,  strangers  to  the  family, 
as  to  the  marriage  of  a  soa  or  daughter  to  such  third  person, 
with  a  penalty  annexed  in  case  of  non-performance.  In  none 
of  these  cases,  if  the  contract  contravened  the  authority  of  the 
parent  or  the  person  in  loco  parentis,  or  was  made  in  defiance 
of  his.  known  wishes,  was  the  agreement  upheld.  And  the 
ground  upon  which  their  rejection  is  chiefly  put  is,  that  they 
operate  as  a  fraud  upon,  and  are  subversive  of  the  rights,  in- 
terests and  authority  of  parents. 

There  are  other  grounds  taken  in  the  demurrer  upon  which 
some  of  the  members  of  this  Court  have  doubts ;  but  it  is  un- 
necessary to  discuss  them,  as  the  judgment  rendered  finally 
disposes  of  the  case.  The  demun^er  ought  to  have  been  sus- 
tained. 

Judgment  reversed. 


W1LKIN8  W.  Jackson  et  oZ.,  executors,  et  al.,  plaintiffs  in 
error,  vs.  James  M.  Williams  et  al.,  defendants  in  error. 

fTBippK,  Judge,  baring  been  of  ooansel,  did  not  preside  in  this  case.] 

The  testator,  by  his  will,  anthorised  his  executors  to  sell  his  property 
upon  such  terms  as  to  notice  or  credit,  as  they  might,  in  their  sonnd 
discretion,  deem  best : 

ffeldj  That  the  executors  had  the  power  to  sell  the  property  without  an 
order  from  the  Ordinary,  either  for  cash  or  credit,  and  upon  such  no- 
Vou  L.  86. 
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tice  as  they,  in  their  sound  discretion,  might  deem  best ;  hut  in  all 
other  respects  they  were  bound  to  comply  with  the  law  regulating  such 
sales. 

Administrators  and  executors.  Wills.  Before  Judge  Hall. 
Monroe  Superior  Court.     August  Term,  1873. 

For  the  facte  of  this  case,  see  the  decision. 

A.  D.  Hammond;  Lanier  &  Anderson;  Poe&Hall, 
by  R.  H.  Clark,  for  plaintiffs  in  error, 

Peeples  &  Stewart  ;  A,  M.  Speer,  for  defendants. 

Warner,  Chief  Justice. 

The  only  question  made  in  this  case,  before  this  Court,  waa 
as  to  the  power  and  authority  of  the  executors  of  Edmund 
Jackson  to  make  sale  of  his  lands  and  other  property  in  a  dif- 
ferent manner  than  prescribed  by  law.  The  bill  alleges  that 
the  land  and  other  property  of  the  testator  was  sold  by  the 
executors,  on  the  plantation  of  the  deceased,  remote  from  the 
Court-house,  and  was  illegal  as  against  the  righto  and  inter- 
«ste  of  the  complainants,  who  were  infante  at  the  time,  with 
A  prayer  to  have  said  sale  set  aside.  A  motion  was  made  to 
-dismiss  the  bill  for  want  of  equity,  which  was  overruled,  and 
the  defendante  excepted. 

The  seventh  item  of  thp  testator's  will  contains  the  follow- 
ing words:  "I  desire  all  my  lands  to  be  sold,  together  with 
the  household  and  kitchen  furniture  not  disposed  of  in  this 
will,  and  such  other  property  as  I  may  die  seized  and  posses- 
sed of,  upon  such  terms,  as  to  notice  or  credit,  as  my  executors 
may,  in  their  sound  discretion,  deem  best."  When  the  will 
does  not  otherwise  direct,  the  general  law  applicable  to  execu- 
tors' and  administrators'  sales  must  be  complied  with.  If, 
liowever,  a  will  authorizes  a  private  sale  by  the  executor,  an 
administrator,  with  the  will  annexed,  may  execute  the  power 
and  sell  the  property  without  an  order  from  the  Ordinary. 
If  the  will  merely  designates  the  property  to  be  sold,  without 
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specifying  the  mode  of  sale,  no  application  for  leave  to  sell  is 
necessary ;  but  in  other  respects  the  executor  or  administrator 
with  the  will  annexed,  must  comply  with  the  requisitions  be- 
fore specified :  New  Code,  2567.  The  testator  in  this  case, 
by  his  will,  directed  his  land  and  other  property  to  be  sold, 
not  at  private  sale  but  upon  such  terras,  as  to  notice  or  credit, 
as  his  executors,  in  their  sound  discretion,  might  deem  best. 
The  executors  had  the  power  to  sell  the  land  and  other  prop- 
erty under  the  will  without  an  order  from  the  Ordinary,  either 
for  cash  or  credit,  and  upon  such  notice  as  they,  in  their  sound 
discretion,  might  deem  best,  but  in  all  other  respects  they 
were  bound  to  comply  with  the  law  regulating  the  sale  of 
their  testator's  property.  When  the  intention  of  the  testator 
is  doubtful  as  to  the  mode  of  sale,  the  safe  mle  is  to  adhere  to 
the  law.  To  take  the  case  out  of  the  general  rule  of  the  law 
as  to  executors'  sales,  the  intention  of  the  testator  should  be 
plainly  and  distinctly  expressed  in  the  words  of  the  power 
given  to  the  executors  by  the  will.  There  can  be  no  pretence 
in  this  case  that  the  executors  were  authorized  to  sell  the  tes- 
ter's property  under  his  will  at  private  sale.  All  that  can  be 
claimed  under  the  power  contained  in  the  will  is,  that  in 
making  a  public  sale  of  the  property  as  required  by  law,  they 
had  a  discretion  as  to  the  notice  to  be  given  thereof,  and  as  to 
whether  the  property  should  be  sold  for  cash  or  on  credit,  and 
what  credit,  if  any.  We  express  no  opinion  in  regard  to  the 
statute  of  limitations,  but  leave  that  as  an  open  question  to  be 
heard  and  decided  on  the  final  trial  of  the  case,  as  well  as  the 
other  questions  made  in  the  record.  There  was  no  error  in 
overruling  the  defendants'  motion  to  dismiss  the  complain- 
ants' bill. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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ii!o    ^       Wesley  Reid^  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  When  01)0  juror,  on  a  trial  of  an  indictment  for  a  felony,  has  been 
sworn,  and  a  nolU  prosequi  is  then  entered,  and  a  new  bill  found,  it  U 
not  error  that  the  array,  with  the  same  juror  upon  it,  is  put  upon  the 
prisoner }  and  in  such  a  case  the  right  of  challenge,  both  an  the  part 
of  the  State  and  the  prisoner,  is  the  same  as  if  the  former  proceedinga 
had  not  been  taken. 

2.  On  a  trial  for  murder,  the  Court  charged  the  jury,  among  other  things, 
that  **  malice  is  presumed  from  the  killing,  and  you  should  find  the 
defendant  guilty,  unless  he  has  shown  by  proof,  such  faets  and  circum- 
stances as  will  make  the  killing  justifiable,  or  reduce  it  to  man- 
slaughter/' The  defendant  introduced  no  witnesses  and  relied  on  the 
evidence  for  the  prosecution  for  his  defense.  The  verdict  was  for  man- 
slaughter : 

Held,  That  the  verdict  showed  that  the  jury  were  not  misled  by  the 
charge,  as  to  the  right  of  the  defendant  to  claim  an  acquittal,  or  a  ver- 
dict for  a  less  offense  than  murder,  if  the  evidence  which  was  before 
the  jury  authorized  it. 

8.  The  fact  that  a  husband  has  been  told  that  indecent  proposals  have 
been  made  to  his  wife,  is  not,  in  law,  a  jiiatification  tor  slaying  the 
person  who  is  charged  with  having  made  them. 

4.  The  evidence  is  sufficient  to  authori:&e  the  verdict,  and,  under  the  rule 
so  often  announced,  prevents  this  Court  from  holding  that  there  was 
an  abuse  of  discretion  by  the  Judge  who  tried  the  case,  in  refusing  a 
new  trial. 

Criminal  law.  Jury.  Evidence.  New  trial.  Before  Judge 
Hall.     Pike  Superior  Court.    April  Adjourned  Term,  1873. 

Wesley  Reid  was  placed  on  trial  for  the  offense  of  murder, 
alleged  to  have  been  committed  upon  the  person  of  one  Amos 
Martin,  on  December  25th,  1872.  The  defendant  pleaded 
not  guilty.  After  the  array  had  been  put  upon  the  defendant 
and  one  juror  selecte<l,  tlie  Solicitor  General,  on  account  of  a 
defect  therein,  entered  a  nolle  prosequi  on  the  indictment,  the 
defendant  neither  consenting  nor  objecting.  On  the  next  day 
the  defendant  was  again  arraigned  on  a  new  indictment,  and 
pleaded  not  guilty.  When  the  array  was  put  upon  him,  em- 
bracing the  same  juror  who  had  been  sworn  on  the  previous 
day,  he  challenged  the  array  because  it  was  composed  of  the 
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same  jurors  who  had  been  put  upon  him  under  the  first  in- 
dictment. The  challenge  was  overruled,  and  the  defendant 
excepteil. 

The  evidence  for  the  State  made,  in  substance,  the  follow- 
ing case :  The  defendant,  his  &mily,  George  Black  and  his 
wife  occupied  the  same  house.  On  December  25th,  1872,  the 
deceased  came  to  this  house  and  asked  George  Black  and  his 
wife  where  defendant  was.  They  replied  that  he  had  gone 
across  the  river  with  his  wife.  When  defendant  returned,  de- 
ceased was  in  the  house.  He  pushed  up  against  defendant, 
who  said  to  him,  ^*  Let  me  into  the  fire,  as  I  am  wet  and  cold." 
Defendant  stood  before  the  fire,  dried  his  gun,  and  was  about 
to  place  it  on  the  rack  when  deceased  caught  hold  of  it.  De- 
fendant told  him  to  let  loose.  He  replied  that  he  would  not.. 
After  some  scuffling,  and  a  threat  from  the  defendant  that  he 
would  knock  him  down,  the  deceased  let  go.  The  deceased 
then  walked  out  of  the  house,  and  had  gone  some  twenty 
yards  when  defendant  said  to  his  little  girl,  "  Lucy,  here  is  a 
bird,"  handing  to  her  a  bird  which  he  had  killed.  Deceased 
turned  and  asked  defendant  what  he  said.  He  replied,  ''Go 
along,  Amos,  I  am  not  talking  to  you,  but  to  folks."  De- 
ceased said,  ^' I  am  as  good  a  little  man  as  walks  in  Pike 
county."  Defendant  said  tliat  he  did  not  like  for  a  man  to 
come  to  his  house  and  banter  him  out.  Deceased  replied  that 
he  would  rather  fight  to-day  than  run  a  foot  race.  Defendant 
asked  him  if  he  meant  what  he  said.  He  replied  that  he  did. 
Defendant  started  towards  him,  when  he  retired  two  or  three 
feet  and  picked  up  an  axe.  Defendant  said  "all  right,"  re- 
turned to  the  house,  got  his  gun,  cocked  one  barrel  and  started 
towards  the  door,  when  George  Black's  wife  closed  it  and 
shoved  him  back.  Defendant  told  her  to  let  liim  out.  She 
said  she  would  not  He  then  went  out  of  the  back  door. 
Black's  wife  told  deceased  to  come  in,  or  defendant  would  kill 
him.  He  replied  that  he  would  not ;  that  he  would  go  to  de- 
fendant if  he  was  "as  big  a  nigger  as  hell."  Defendant  went 
around  the  house,  fired  at  deceased  twice,  and  then  knocked 
bim  down  with  the  butt  of  the  guo.     It  was  about  two  min- 
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ute3  before  deceased  could  speak ;  he  then  turned  on  his  right 
Bide  and  said,  "West,  I  did  not  go  to  cut  you  with  the  axe/' 
Defendant  took  up  the  axe  and  again  started  towards  deceased, 
when  George  Black  caught  him  and  said,  "For  God's  sake 
stop,  as  you  have  done  too  much  alrea<ly/'  Most  of  the  shot 
struck  deceased  on  the  right  side,  below  the  collar-bone;  some 
few  scattered  and  penetrated  diflPerent  portions  of  his  body. 
He  died  from  the  eflFects  of  his  wounds.  A  negro  was  present 
by  the  name  of  Bob  Parks  at  the  commencement  of  the  diffi- 
culty. The  deceased  proposed  to  Parks,  in  the  presence  of 
the  defendant,  to  go  across  the  river  and  frolic  with  the  girls. 
Defendant's  wife  had  told  him  three  or  four  days  before  the 
homicide  that  deceased  had  offered  her  $5  00  to  let  him  come 
to  see  her  as  a  sweetheart,  and  for  her  not  to  notice  defendant. 
Deceased  asked  defendant  where  his  wife  was,  and  when  he 
replied  over  the  river,  deceased  proposed  to  Parks  to  go  over 
there  and  frolic  with  the  girls. 

The  defendant  introduced  no  testimony^  but  relied  upon  the 
evidence  for  the  State. 

The  jury  found  the  defendant  guilty  of  voluntary  man- 
slaughter. He  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  Court  erred  in  overruling  the  aforesaid 
challenge  to  the  array. 

2d.  Because  the  Court  erred  in  charging  the  jury,  among 
other  things,  that  "  malice  is  presumed  from  the  killing,  and 
you  should  find  the  defendant  guilty,  unless  he  has  shown  by 
proof,  such  facts  and  circumstances  as  will  make  the  killing 
justifiable,  or  reduce  it  to  manslaughter." 

3d.  Because  the  Court  erred  in  charging  the  jury  as  follows: 
'^But  before  the  killing  can  be  justifiable  on  this  ground  (the 
seduction  of  defendant's  wife)  it  must  appear  from  the  evi- 
dence, that  to  prevent  the  seduction  of  his  wife  the  killing 
was  absolutely  necessary,  and  that  the  killing  proceeded  from 
iio  other  cause  than  a  desire  to  save  his  wife  from  seduction. 
Notwithstanding  the  prisoner  may  have  had  knowledge  of 
the  fact  that  his  wife  had  been  seduced  by  the  deceased,  or 
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that  efforts  were  then  being  made  by  deceased  to  seduce  her, 
still,  if  prisoner  attacked  and  took  the  life  of  deceased  for  any 
other  cause,  or  they  naturally  fought  for  any  other  cause,  and 
prisoner  killed  deceased,  he  is  not  then  protected  on  the  ground 
that  he  was  protecting  the  virtue  of  his  wife." 

4th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  defendant  excepted. 

BOYNTON  &  DiSMUKE ;  DoYAL  &  NUNNALLY,  for  plain- 
tiff in  error, 

T.  B.  Cabaness,  Solicitor  General,  by  Peebles  &  Howell, 
for  the  State. 

Trippe,  Judge. 

1.  The  objection  is  not  that  the  Court  permitted  a  nolle 
prosequi  to  be  entered,  but  that  one  juror  having  been  sworn 
before  this  was  done,  the  same  panel  with  that  juror  was  again 
put  upon  the  defendant,  after  the  finding  of  a  new  bill.  We 
can  see  no  possible  hurt  to  the  defendant  in  this.  He  had 
expressed  himself  content  with  this  juror  and  had  chosen 
him.  He  was  only  given  a  second  opportunity  to  pass  upon 
him,  and  of  this  surely  he  could  not  complain.  But  the  juror 
was  challenged  by  the  State,  and  the  objection  is,  that  as  the 
defendant  had  indicated  his  willingness  to  accept  him,  the 
State  thereby  had  an  advantage,  and  from  that  notice  made 
the  challenge.  The  meaning  of  this  is,  that  the  defendant 
unfairly  lost  a  juror  whom  he  wished  to  try  him,  and  whom 
he  had  once  selected.  But  where  was  there  any  possible 
remedy  for  this?  Was  the  nolle  prosequi  rightly  entered? 
That  is  taken  as  granted,  for  no  exception  is  made  of  it.  Nor 
is  the  exception  that  the  State  was  permitted  to  challenge  the 
juror  when  he  was  again  called,  on  the  second  proceeding,  to 
select  a  jury.  When  the  bill  was  disposed  of  by  the  nolle 
prosequi,  all  that  had  been  done,  as  to  the  jury,  fell  with  it, 
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and  the  right  of  challenge,  both  as  to  the  State  and  the  de- 
fendant, was  the  same  as  if  the  former  proceedings  had  not 
been  taken.  It  does  not  appear  that  other  jurors  who  had 
been  challenged  by  either  side  were  on  the  array,  and  no  ques- 
tion of  that  sort  arises.  If  the  juror  who  had  been  once 
sworn  had  been  left;  off  the  array,  the  defendant  could  have 
been  in  no  better  condition ;  indeed,  in  not  as  good.  For  if 
he  wished  to  have  that  juror,  and  he  was  not  on  the  panel,  he 
could  then  have  had  no  ciianoe.  As  it  was,  he  did  have  the 
chance,  provided  the  Skate  did  not  challenge,  and  if  it  did 
challenge,  then  the  State  was  charged  with  it,  and  had  one 
challenge  less  thereafter.  This  was  no  damage  to  the  defend- 
ant, and  he  could  not  possibly  have  been  relieved  from  the 
position,  except  by  denying  the  right  of  the  State  to  challenge 
under  the  circumstances.     This  he  did  not  do. 

2.  The  Court  charged  the  jury  that,  "malice  is  presumed 
from  the  killing,  and  you  should  find  the  defendant  guilty, 
unless  he  has  shown  by  proof  such  facts  and  circumstances  as 
will  make  the  killing  justifiable  or  reduce  it  to  manslaughter.'^ 
The  objection  to  this  charge  is,  that  as  the  defendant  intro- 
duced no  evidence,  it  denied  him  the  benefit  of  such  &ct8  and 
circumstances  as  were  proven  by  the  State's  witnesses ;  that  it 
limited  him  to  what  he  must  prove  by  witnesses  introduced 
by  himself.  Ha<l  the  jury  found  a  verdict  for  murder,  there 
would  have  been  force  in  the  objection  that  the  jury  might 
have  been  misled  by  the  charge.  But,  as  stated  by  the  Judge, 
in  passing  on  the  motion  for  a  new  trial,  "although  the  charge 
was  not  strictly  correct,  the  verdict  shows  that  the  jury  did 
not  put  upon  it  the  construction  claimed  by  prisoner's  counsel. 
The  fact  that  they  found  the  defendant  guilty  of  voluntary 
manslaughter  is  evidence  that  they  construed  the  charge  prop- 
erly, to-wit :  that  when  the  killing  is  proved  to  have  been 
done  by  the  defendant,  malice  is  presumed,  and  he  should  be 
found  guilty  of  murder,  unless  the  proof  discloses  such  facts 
and  circumstances  as  will  reduce  the  killing  from  murder  to 
manslaughter,  or  show  it  to  be  justifiable."     We  think  the 
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Judge  is  correct  in  this,  and  that  the  jury  was  not  misled  by 
the  charge. 

3.  The  exceptions  made  to  the  charge,  on  the  ground  that 
there  was  error  in  it  as  to  the  matter  of  the  seduction,  or  at- 
tempted seduction  of  defendant's  wife,  might  be  disposed  of 
by  a  general  remark,  to-wit :  that  the  evidence  did  not  call 
for  any  special  charge  on  that  subject,  as  made  and  complained 
of.  Wiiether  the  Court  was  right  or  wrong,  is  immaterial  in 
this  case.  There  was  no  evidence  whatever  that  the  deceased 
had  seduced  defendant's  wife,  or  that  defendant  killed  him  to 
prevent  the  seduction.  Not  one  word  passed  between  them 
about  it  at  the  time  of  the  killing.  A  quarrel  had  arisen  be- 
tween them,  and  was  being  carried  on  furiously,  when  defend- 
ant shot  deceased,  but  nothing  was  said  by  defendant,  or  any 
one  else,  as  to  an  outrage  or  insult  to  his  wife.  One  of  the  wit- 
nesses says,  "a  few  days  before,  defendant's  wife  told  him  (de- 
fendant) that  deceased  had  offered  her  $5  00  to  let  him  come 
to  see  her  as  a  sweetheart."  But  if  this  was  so,  it  did  not 
seem  to  produce  much  effect  on  the  defendant.  He  came  into 
the  house  where  deceased  was,  was  friendly,  dried  his  gun 
and  put  it  up,  and,  though  deceased  was  acting  very  provok- 
ingly,  did  not  get  **mad"  until  after  deceased  had  gone  out  of 
the  house,  and  a  quarrel  arising,  dared  the  defendant  out.  It 
was  not  until  then  that  the  defendant  became  ^raged,  and  the 
fatal  rencontre  took  place.  The  evidence  does  not  show  that 
the  virtue  of  the  wife,  or  her  attempted  seduction,  or  what 
she  may  have  said  to  the  defendant,  had  anything  to  do  with 
the  killing.  It  would  be  going  very  far  for  it  to  be  laid  down 
as  a  rule  of  law  that  a  man  who  has  been  told  that  improper 
projKwnls  have  been  made  to  his  wife,  has,  therefore,  the  right 
to  slay  the  i)erson  who  is  charged  with  having  made  them. 

4.  As  to  the  exception  that  the  verdict  is  against  the  evi- 
dence, etc.,  tliG  Judge  who  tried  the  case,  after  a  review  of  the 
whole  inaticr,  refused  to  interfere.  Were  it  not  for  the  fact 
that  the  deceased  dropped  his  axe  before  the  shooting,  and 
that  defendant  seized  it  aft;er  he  had  shot  down  the  deceased^ 
for  the  purpose  of  using  it  on  him,  I  will  admit,  for  myself^ 
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that  the  appeal  for  a  new  trial  would  be  very  strong ;  but 
the  Judge  below  having  very  strongly  approved  the  verdict, 
we  let  it  stand. 
Judgment  affirmed. 


Zachariah  Peak  et  cU.,  plaintiflfe  in  error,  vs,  C.  T.  CoG- 
BOUN,  defendant  in  error. 

Where  possession  of  a  horse  was  obtained  by  a  fraadulent  trick,  a  pos- 
sessory warrant  is  the  proper  remedy  to  recover  the  same  ;  and  that 
the  consent  of  the  plaintiff  in  the  warrant  was  obtained  to  such  pos- 
session, under  the  circumstances  of  this  case,  will  not  justify  the  re- 
tention of  the  possession  by  the  defendants. 

Possessory  warrant  Before  Judge  Knight.  Milton  Su- 
perior Court.     August  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

H.  L.  Patterson,  for  plaintiffs  in  error. 

G.  M.  Hook,  by  W.  P.  Price,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  evidence  in  the  record  that  Cogborn 
hi5d  swapped  a  mule  for  a  horse  with  Peak,  that  the  mule  was 
levied  on  to  satisfy  an  execution  against  a  third  party  who 
previously  owned  the  mule.  Peak  called  Cogborn  out  of  his 
father's  field  and  said  to  him  that  Smith,  the  bailiff,  had  levied 
on  the  mule  he  got  from  him,  and  the  baili£P  told  him  that  he 
roust  go  and  get  the  horse  back  that  he  had  got  from  him. 
Cogborn  asked  Peak  what  he  would  do  if  he  gave  his  horse 
up.  Peak  told  him  he  only  wanted  to  change  for  a  day  or 
two,  and  then  he,  Cogborn,  would  get  his  horse  back.  Cog- 
born then  went  to  the  house,  where  he  found  Lindsay  Peak 
and  Tucker,  who  told  him  the  same  thing.  Cogborn  then 
got  hia  bridle,  put  it  on  the  horse,  and  delivered  him  to  Zacha- 
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riah  Peak  with  this  understanding.  Cook  testified  thai  he  came 
up  about  the  time  Peak  was  leaving  with  the  horse ;  that 
Cogborn  told  him  that  if  he  was  going  to  plow  the  horse 
any  before  he  brought  him  back,  to  come  over  and  get  his 
plow-gear,  as  he  did  not  want  the  horse's  shoulders  hurt. 
Peak  did  not  return  the  horse,  and  Cogborn  sued  out  a  pos- 
sessory warrant  to  recover  the  possession  of  him.  On  the 
trial  of  the  possessory  warrant  before  the  Justice,  a  motion 
was  made  to  dismiss  it,  which  was  overruled,  and  after  hear- 
ing the  evidence  the  Justice  awarded  the  possession  of  the 
horse  to  Cogburn.  Peak  sued  out  a  writ  of  certiorari  to  the 
Superior  Court,  on  the  hearing  of  which  the  Court  dismissed 
the  same;  whereupon  the  plaintiff  in  certiorari  excepted.  In 
our  judgment  there  was  no  error  in  dismissing  the  certiorari 
and  affirming  the  decision  of  the  Justice.  The  statute  de- 
clares that  when  a  personal  chattel  has  been  taken  or  carried 
away  from  the  possession  of  the  party  complaining,  by  fraud, 
violence,  seduction,  or  otiier  meanSj  without  lawful  warmnt  or 
authority,  it  shall  be  restored  to  the  party  from  whose  posses- 
sion it  was  so  fraudulently  taken.  It  is  quite  apparent,  from 
the  evidence  in  this  case,  that  the  plaintiff  in  certiorari  ob- 
tained the  possession  of  the  horse  by  a  fraudulent  trick j  which 
the  law  will  not  sanction,  and  the  consent  of  the  defendant, 
under  the  facts  of  the  case,  will  not  justify  him  in  retaining 
that  possession. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


HiNES  &  Hobbs,  plaintifis  in  error,  vs.  The  Brunswick 
AND  Albany  Railroad  Company  et  al,,  defendants  in 
error. 

Under  the  fact-s  in  the  record,  the  decision  of  the  Judge  to  whom  the 
whole  matter  was  submitted,  refusing  the  compensation  asked  for,  was 
not  contrary  to  law,  and  there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 
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New  trial.  Before  Judge  kSchley.  Glynn  Superior  Court. 
November  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

R.  H.  Clark,  for  p]ainti£&  in  error. 

O.  A.  Lochranb;  a.  O.  Bacon;  J.  C.  Nichols;  Mc- 
Laws  &  Ganahl,  for  defendants. 

Trippb,  Judge. 

Plaintiffs  in  error,  as  counsel  for  several  creditors  of  the 
Brunswick  and  A.lbany  Railroad,  filed  a  bill  to  enjoin  the  sale 
of  the  road  and  ite  appurtenancs,  which  had  been  levied  ou 
in  detached  portions  by  divers  executions  against  the  road. 
They  were  also  counsel  for  the  State  of  Georgia,  who  was  also 
a  party  complainant  to  the  bill,  for  the  purpose  of  protecting 
whatever  interest  the  State  might  have,  arising  out  of  the  in- 
dorsement of  certain  bonds  of  the  railroad  company.  Asso- 
ciated with  them,  as  solicitors  for  the  State,  were  several  other 
attorneys.  The  railroad  company  was  also  a  party  complain- 
ant in  obtaining  the  injunction.  The  Stale  was  finally  dis- 
miased  from  the  bill,  and  all  the  creditors  were  made  parties, 
including  the  first  mortgage  bondholders.  The  road  was  sold 
under  a  decree  of  Court,  and  by  agreement  of  parties,  several 
of  the  creditors,  amongst  whom  were  the  clients  of  plaintiffs 
in  error,  were  allowed  to  receive  a  considerable  portion  of  the 
money  arising  from  the  sale,  nearly  $40,00o  00  of  which  went 
into  the  hands  of  plaintiffs  in  error,  as  the  share  going  to  their 
clients,  Messi-s.  Hines  &  Hobbs,  plaintiffs  in  error,  received 
their  fees  or  commissions  on  this  amount.  The  Court  had 
also  ordered  $500  00  to  be  paid  to  each  plaintiffs  in  error,  and 
to  one  associate  counsel  and  to  the  solicitor  for  the  road,  for 
filing  the  bill.  The  State  had  paid  to  plaintiffs  in  error,  and 
to  several  of  the  other  counsel,  about  $700  00  or  $800  00 
each.  The  interests  of  the  clients  of  Messrs.  Hines  &  Hobbs 
conflicted  with  the  claims  of  the  first  mortgage  bondholders, 
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and  their  right  to  be  made  parties  to  the  bill,  as  creditors,  was 
resisted  by  them,  as  well  as  their  right  to  any  share  in  the 
fiind. 

Messrs.  Hines  &  Hobbs  claim  that  they  are  entitled  to 
compensation  out  of  the  whole  fund,  and  in  proportion  to  the 
whole  amount  thereof,  for  their  services  in  filing  the  bill,  and, 
as  they  claim,  for  bringing  the  fund  into  Court.  The  Court 
below  reflised  to  grant  an  order  for  further  compensation. 
We  cannot  say  that,  under  the  facts  of  the  case,  the  Court 
erred  in  so  refusing.  It  would  be  going  very  far  to  say  that 
tlie  solicitor  for  one  or  two  creditors  who  file  a  creditor's  bill, 
no  matter  what  is  the  amount  of  the  claim  they  represent,  or 
the  fund  that  may  be  finally  distributed,  can  not  only  contest 
the  right  of  other  creditors  to  a  participation,  but  after  a  pro- 
tracted litigation,  joined  in  by  all  of  the  creditors,  by  which 
the  fund  is  finally  brought  into  Court  for  distribution,  may 
assert  that  they  are  entitled  to  compensation  out  of  the  whole 
fund  in  proportion  to  its  amount,  and  the  amount  of  litiga- 
tion that  has  grown  out  of  the  case.  If  this  be  so,  a  creditor 
who  had  a  claim  of  #500  00  or  $1,000  00,  might  procure 
counsel — file  a  creditor's  bill,  where  the  fund  or  property 
might  be  $20,000  00  or  $50,000  00,  and  for  the  filing  of  that 
bill  and  obtaining  an  injunction  or  a  receiver  for  the  property, 
his  counsel  could  set  up  a  claim  for  services  to  be  paid  by  all 
the  other  creditors,  or  out  of  the  general  fund,  in  proportion  to 
the  whole  amount  which  might  be  distributed.  It  would 
scarcely  be  thought  that  an  attorney  representing  a  debt  of 
$1,000  00,  who,  in  a  claim  case,  had  succeeded  in  condemn- 
ing property  worth  $10,000  00,  could  charge  his  fees  as  if 
representing  a  debt  of  $10,000  00.  In  such  a  case,  though 
other  creditors  may  take  the  whole  proceeds,  the  attorney  is 
entitled  to  his  fees  out  of  the  same,  but  surely  they  would  be 
considered  or  rated  somewhat  with  reference  to  the  interest  he 
represented,  and  not  to  be  fixed  solely  by  the  whole  amount 
that  may  be  distributed  amongst  all  the  creditors.  And  the 
more  especially  would  this  be  true  if  the  attorneys  for  the  other 
creditors  joined  with  him  in  prosecuting  the  case  to  a  condem- 
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nation  of  the  property.  The  object  of  the  rule  which  allows 
compensation  out  of  the  fund  recovered  to  the  counsel  of  the 
moving  creditor,  is  to  prevent  the  injustice  there  would  be  in 
such  creditor  having  to  pay  for  the  action  of  which,  though 
instituted  by  him,  others  were  beneficiaries.  It  is  to  re- 
lieve him  of  the  liability  to  the  counsel  whose  services  he  pro- 
cured, and  which  may  have  been  of  no  avail  to  him  though 
they  were  to  others.  In  such  a  case  the  fund  realized  should 
protect  him  against  the  payment  of  such  compensation  as  he 
was  liable  for.  Under  the  facts  in  this  case,  we  cannot  say 
that  the  Judge  to  whom  the  whole  matter  was  referred,  a  jury 
being  waived,  made  such  a  decision  as  that  it  was  error  for 
him  afterwards  to  refuse  to  set  it  aside  and  grant  a  new  trial. 
Judgment  affirmed. 


John  Doe  ex  dem.  Marcilla  Miller  et  al,,  plain tifis  in 
error,  V8,  Richard  Roe,  casual  ejector,  and  Monroe  De- 
foor, tenant  in  possession,  defendants  in  error. 

1.  Where  evidence  was  admitted  in  the  Court  below  without  objection, 
exception  thereto  will  not  be  heard  in  this  Court 

2  Where  a  lot  of  land  was  set  apart  for  the  twelve  months*  support  of 
the  family  of  deceased,  was  sold  under  the  order  of  the  Ordinary,  and 
the  proceeds  thereof  applied  to  such  support;  the  heirs-at-law  cannot 
recover  the  same  on  account  of  want  of  authority  in  the  Ordinary  to 
direct  such  rule. 

Bill  of  exceptions.  Practice  in  the  Supreme  Court.  Evi- 
dence. Distribution.  Year's  support.  Court  of  Ordinary. 
Before  Judge  Knight.  Gilmer  Superior  Court  May 
Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

R.  H.  FooTB,  for  plaintiflfe  in  error. 

Thomas  F.  Greer;  C.  D.  Phillips,  for  defendants. 
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Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant,  to  recover  the  possession  of  lot  of  land 
number  two  hundred  and  ninety  in  the  twenty-fifth  district 
of  Gilmer  county.  On  the  trial  of  the  case,  the  jury  found  a 
verdict  for  the  defendant.  A  motion  was  made  for  a  new 
trial  on  the  several  grounds  therein  set  forth,  which  was  over- 
ruled by  the  Court,  and  the  plaintiff  excepted.  The  lessors 
of  the  plaintiff  were  the  heirs-at-law  of  Alfred  Miller,  de- 
ceased. 

It  appears  from  the  evidence  in  the  record  that  the  lot  of 
land  was  set  apart  by  appraisers  appointed  by  the  Ordinary  as 
a  twelve  months'  support  for  the  widow  and  children  of  Mil- 
ler, the  decedent,  and,  by  an  order  of  the  Ordinary,  was  sold 
for  that  purpose  at  public  sale,  and  purchased  by  the  defend- 
ant, the  widow  making  to  him  a  deed  therefor  in  pursuance 
of  said  onler  of  the  Ordinary. 

1.  The  evidence  offered  at  the  trial  of  the  appraisement 
and  setting  apart  the  land  for  the  twelve  months'  support  of 
the  widow  and  children,  and  the  order  for  the  sale  of  the  land 
for  that  purpose,  was  parol  evidence,  which  was  admitted 
without  objection,  therefore  we  are  bound  to  presume  that  all 
the  proceedings  were  regular,  and  the  plaintiff  cannot  raise 
objections  here  to  the  regularity  of  the  proceedings,  which 
were  not  made  in  the  Court  below. 

2.  The  plaintiff,  however,  insists  that,  inasmuch  as  the  title 
to  the  land  vested  in  his  lessors,  as  the  heirs-at-law  of  Alfred 
Miller,  that  title  could  not  be  divested  by  the  proceedings 
heretofore  mentioned  for  the  purpose  of  obtaining  the  twelve 
months'  support  for  the  widow  and  children.  The  appraisers 
appointed  by  the  Ordinary  may  assign  to  the  widow  and  chil- 
dren, for  their  twelve  months'  support,  a  suflBciency,  either  in 
money  or  property :  Code,  section  2571.  It  is  true  there  is 
no  express  power  conferred  on  the  Ordinary  to  order  a  sale  of 
the  property  for  that  purpose,  but  Courts  of  Ordinary  have 
general  jurisdiction  and  authority  in  relation  to  the  sale  and 
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disposition  of  the  leal  property  belonging  to,  and  the  distri- 
bution of,  deceased  person's  estates:  Code,  section  331,  The 
proven  value  of  this  lot  of  land  is  $300  00.  If  the  proceeds 
of  the  lot  of  land  have  been  applied  to  the  twelve  months' 
support  of  the  widow  and  children,  (and  there  is  no  evidence 
in  the  record  that  it  was  not  so  applied,)  it  would  be  inequita- 
ble and  unjust  for  tlie  chihiren,  as  the  heirs-at-law  of  the  de- 
cedent, after  enjoying  the  benefit  thereof,  to  recover  the  land 
from  the  sale  of  which  their  twelve  months'  support  was  real- 
ized, and  of  which  they  have  had  the  benefit.  On  the  state- 
ment of  facts  disclosed  by  the  record  in  this  case,  there  was  no 
error  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Edward  Broughton,  plaintiff  in  error,  vs.  John  P.  Thorn- 
ton, administrator,  defendant  in  error. 

1.  A  tenant  occupied  a  etore-roora  from  September,  1870,  to  December, 
1871.  In  September,  1870,  it  was  agreed  between  him  and  the  land- 
lord that  he,  the  tenant,  should  have  the  store  repaired,  and  the  cost 
thereof  should  be  deducted  from  the  rent,  and  the  repairs  were  then 
made.  In  December,  1870,  he  gave  the  landlord  his  note,  expressing 
therein  that  it  was  for  the  rent  of  the  store-room  he  then  occupied,  to 
be  paid  quarterly.  The  Court  was  requested  bj  defendant  to  charge 
the  jury,  that  the  agreement  as  to  the  repairs  rebutted  the  presump- 
tion of  law  that  the  giving  of  a  note  was  evidence  that  there  had  beea 
a  settlement  of  accounts : 

Heldf  That  the  refusal  of  the  Court  so  to  charge  was  not  error. 

2.  The  evidence  does  not  sufficiently  show  that  the  damages  were  caused 
by  the  leaking  of  the  store  during  the  year  1871,  to  authorize  this  Court 
to  grant  a  new  trial,  because  the  jury  did  not  allow  for  them  in  the 
verdict. 

Landlord  and  tenant.     Presumption.     Promissory  notes. 
New  trial.     Troup  Superior  Court.     May  Term,  1873. 

Thomas  J.  Thornton  brought  complaint  against  Edward 
Broughton  on  the  following  note : 
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"  $150  00.  LaGrange,  December  4th,  1870. 

"  I  promise  to  pay  Thomas  J.  Thornton  one  hundred  and 
fifty  dollars  for  the  rent  of  the  store-room  I  now  occupy  of 
bis,  to  be  paid  quarterly. 

(Signed)  "Edward  Broughton.'' 

Pending  the  litigation,  the  plaintiff  died,  and  his  adminis- 
trator, John  P.  Thornton,  was  made  a  party  in  his  stead. 

The  defendant  pleaded  as  follows : 

1st.  The  general  issue. 

2d.  That  the  consideration  for  which  the  note  sued  on  was 
given  has  partially  failed,  in  this  that  the  plaintiff  contracted 
to  put  the  store-room  rented  by  defendant  in  proper  repair  for 
the  protection  and  sale  of  goods,  which  he  has  wholly  &iled 
to  do. 

3d.  That  the  plaintiff  was  indebted  to  him,  before  the  com- 
mencement of  this  suit,  in  the  sum  of  $230  50,  a  portion  of 
which  amount  was  paid  out  at  the  request  of  the  plaintiff  for 
repairs  on  said  store-room,  and  which  he  agreed  should  be 
taken  out  of  said  rent;  that  the  balance  is  due  for  damage 
done  to  the  goods  of  said  defendant  on  account  of  the  plain- 
tiff's failure  to  make  the  repairs  in  accordance  with  his  con- 
tract ;  that  defendant  prays  judgment  for  the  surplus  oyer  and 
above  plaintiff's  claim. 

To  this  last  plea  was  attached  a  bill  of  particulars  for  mo- 
ney expended  on  the  store-room  during  the  months  of  Septem- 
ber, October  and  December,  1870,  aggr^ating  $138  50 — 
all  of  which,  with  the  exception  of  $14  00,  as  far  as  can  be 
judged  from  the  character  of  the  items,  was  for  improvements 
and  additions,  such  as  counters,  shelving,  etc.  The  remain- 
ing items  are  for  damages  to  various  articles  of  merchandise. 
These  are  without  date. 

The  evidence  presented  the  following  facts:  Under  the 
contract  between  the  plaintiff's  intestate  and  defendant,  the 
latter  was  to  have  shelves, ^counters  and  a  partition  erected  in 
the  store-house,  and  the  cost  thereof  was  to  be  deducted  from 
the  rent.  The  roof  was  in  a  bad  condition.  This  was  to  be 
Vol.  l.  87. 
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repaired  by  the  plaintiff's  intestate.  All  repairs  on  the  inside 
of  the  bouse,  such  as  plastering,  eta,  was  to  be  paid  for  by  de- 
fendant, and  to  be  deducted  from  the  rent  All  that  was  in- 
cumbent upon  the  defendant  to  have  done,  was  performed, 
and  his  account  in  this  particular  was  shown  to  be  substan- 
tially correct.  The  damages  to  his  goods,  without  fixing  any 
particular  date  when  sustained,  were  shown  to  have  been  about 
f70  00.  The  leaking  occurred  in  the  winter  of  1870  and 
1871.  There  was  no  testimony  showing  definitely  any  dam- 
age to  have  occurred  after  the  date  of  the  note  sued  on.  The 
contract  between  the  plaintiff's  intestate  and  the  defendant  for 
the  renting  of  the  store,  was  made  in  September,  1870.  The 
larger  portion  of  the  work  for  which  plaintiff  paid,  was  proven 
to  have  been  done  in  the  same  month  in  which  the  said  con- 
tract was  made,  and  to  have  been  worth  $134  00,  though  the 
plaintiff  only  paid  |120  00  for  it. 

The  defendant  requested  the  Court  to  charge,  "that  if  the 
they  believed  from  the  evidence  that  the  plaintiff's  intestate 
authorized  the  defendant  to  put  the  improvements,  to- wit: 
counters,  shelves,  plastering  and  partition,  in  the  store  room, 
and  that  the  amount  of  the  cost  was  to  be  deducted  from  the 
rent,  then  the  presumption  in  fevor  of  the  plaintiff  that  the 
giving  of  the  note  was  a  settlement  of  all  accounts  between 
them,  would  be  rebutted." 

The  Court  refused  so  to  charge,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff  $150  00,  with  interest. 
The  defendant  moved  for  a  new  trial,  because  the  verdict  was 
contrary  to  the  evidence  and  the  law,  and  because  the  Court 
refused  to  charge  as  requested. 

The  motion  was  overruled,  and  defendant  excepted. 

Mabry,  Toole  &  Son,  for  plaintiff  in  error. 
W.  W.  Turner,  for  defendant. 

Trippe,  Judge. 

1.  The  tenant  occupied  the  store-house  from  September, 
.1870,  through  the  balance  of  that  year,  and  1871.    In  Sep- 
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tember,  1870,  it  was  agreed  between  him  and  the  landlord 
that  he,  the  tenant,  should  have  certain  repairs  done,  the  cost 
of  which  should  come  but  of  the  rent.  The  repaire  were  im- 
mediately made,  and  four  months  thereafter,  in  December, 
1870,  the  tenant  gave  the  landlord  his  note,  stating  in  it  that 
it  was  for  the  rent  of  the  store-house  he  then  occupied,  and 
was  to  be  paid  quarterly.  When  sued  on  this  note,  the  tenant 
pleaded  as  a  set-off  the  amount  he  had  paid  for  repairs.  On 
the  trial,  the  Court  was  requested  to  charge  the  jury,  that  the 
agreement  as  to  the  repairs  rebutted  the  presumption  of  law 
that  the  giving  of  a  note  was  evidence  that  there  had  been  a 
settlement  of  accounts.  We  do  not  see  why  the  defendant 
below  was  entitled  to  this  charge.  In  Baldwin  V8,  Walden,  30 
Georgiay  829,  it  was  held  that  a  credit  on  a  note,  put  there  by 
the  maker,  is  presumptive  evidence  that  there  was  no  account 
due  by  the  holder  to  the  maker.  As  early  as  in  the  case  of 
Mills  V8.  Mercer  and  tmfe,  Dudley^ a  ReportSy  168,  the  same 
principle  was  held,  to-wit :  that  the  execution  of  a  promis- 
sory note  is  evidenoe,  in  law,  of  a  full  settlement  of  all  ac- 
counts up  to  the  date  thereof,  except  such  as  are  specially 
excepted  at  the  time.  Of  course,  proof  to  rebut  this  pre- 
sumption is  admissible.  Does  the  fact  that,  four  months  be- 
fore the  note  sued  on  was  given,  a  contract  was  made  between 
the  tenant  and  the  landlord,  as  above  stated,  take  this  note  out 
of  the  rule,  as  to  the  presumption  in  such  cases  generally? 
Does  not  the  fact  that  the  agreement  was,  that  the  rent  was 
to  be  reduced  by  the  cost  of  the  repairs,  strengthen  the  pre- 
sumption that  the  tenant  would  not  have  given  his  note  when, 
at  the  same  time,  he  held  an  account  against  the  rent  which 
was  to  lessen  it  to  the  amount  of  that  cost?  There  was  also 
the  rent  from  September  to  December  to  be  accounted  for. 
We  do  not  think  there  was  error  in  the  refusal  of  the  Court 
60  to  charge. 

2.  As  to  the  damages  caused  by  the  leaking  of  the  roof  of 
the  store-house,  it  does  not  sufficiently  appear  that  they  oc- 
curred during  1871,  so  as  to  demand  that 'the  verdict  be  set 
aside,  on  the  ground  that  the  jury  did  not  deduct  them  from 
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the  amount  of  the  note.  The  testimony  very  strongly  sug- 
gests that  this  damage  was  done  before  the  note  was  given, 
and  if  so,  the  same  question  arises  on  this  point  as  to  the 
claim  for  the  damages,  if  any,  having  been  a<1justed  between 
the  parties  before  the  note  was  given,  as  arose  in  reference  to 
the  presumption  of  payment  of  the  account  for  repairs.  After 
the  death  of  a  creditor,  it  is  but  justice  that  hb  estate  shall 
have  all  the  presumptions  in  his  favor  which  are  allowed  by 
the  law  fairly  enforced. 
Judgment  affirmed. 


YiBGiNiA  J.  Sims  et  <d.^  plaintiff  in  error,  t^.  Charle^L. 
Sims,  executor,  et  cU.,  defendants  in  error. 

A  bill  in  eqaity  mast  show  that  the  defendant,  against  whom  sabstantial 
relief  is  prayed,  is  a  resident  of  the  county  in  which  it  is  filed,  other- 
wise the  Court  has  no  jurisdiction. 

Equity.  Jurisdiction.  Venue.  Before  Judge  Buchanan. 
Troup  Superior  Court.     May  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

B.  H.  BiOHAM,  for  plaintifis  in  error. 

T.  H.  Whitaker  ;  Febrell,  Longley  &  Dozieb,  for 
defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, in  the  county  of  Troup,  praying  for  relief  and  an 
injunction.  It  is  alleged  in  complainants'  bill  that  Roberts, 
against  whom  the  relief  is  prayed,  is  of  Cobb  county,  but 
does  not  allege  that  he  resides  in  that  county.  There  is  no 
allegation  that  Sims,  the  other  defendant,  resides  in  the  county 
of  Troup,  in  which  the  suit  was  commenced,  or  that  he  is  of 


Digitized  by  LjOOQ IC 


ATLANTA,  JANUARY  TERM,  1874.         573 

Domestic  Sewing  Machine  Company  V8,  Walters, 

that  county.  The  only  mention  made  in  the  complainants' 
bill,  as  fo  his  residence,  is  in  the  prayer  for  subpoena,  in  which 
the  complainants  pray  that  said  Charles  T.  Sims,  as  executor 
of  Wiley  H.Sims,  "of  said  county,''  be  required  to  appear,  etc.; 
but  whether  that  refers  to  Troup  county  or  to  Cobb  county, 
it  is  not  apparent,  as  both  counties  are  mentioned  in  the  pre- 
ceding part  of  the  bill.  There  was  a  general  demurrer  to  the 
bill  for  want  of  jurisdiction  of  the  Court  in  Troup  county, 
which  demurrer  was  sustained,  and  the  complainants  ex- 
cepted. Assuming  that  the  allegations  in  the  complainants' 
bill  are  sufficient  as  to  the  residence  of  Charles  T.  Sims,  the 
executor,  in  Troup  county,  so  as  to  give  to  the  Superior  Court 
of  that  county  jurisdiction  as  to  him,  still,  there  is  no  allega- 
tion in  the  bill  as  to  the  acts  and  conduct  of  Wiley  H.  Sims, 
his  testator,  which  would  authorize  the  Court  to  decree  any 
substantial  relief  against  Charles  T.  Sims,  his  executor.  The 
case  made  by  the  bill  is  against  Roberta,  and  the  substantial 
relief  prayed  on  the  allegations  contained  therein,  is  against 
him  who  resides  in  Cobb  county,  and  there  was  no  error  in 
sustaining  the  demurrer  to  the  juris<liction  of  the  Superior 
Court  of  Troup  county  as  to  him,  in  view  of  the  allegations 
contained  in  the  complainants'  bill. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Domestic  Sewing  Machine  Company,  plaintiff  in  error, 
V8,  George  W.  Watters,  defendant  in  error. 

An  innkeeper  has  no  lien  on  the  good^  in  poRsession  of  his  gacRt,  as 
against  the  true  owner,  unless  there  be  charges  upon  the  specific  ar- 
ticle on  which  the  lien  is  claimed. 

Certiorari,   Inn-keeper's  lien.    Before  Judge  Underwood. 
Floyd  county.    At  Chambers.    September  12,  1873. 

Watters  foreclosed  an  in«keeper's  lien,  for  $40  50  against 
Henry  Beynolds  and  had  it  levied  upon  a  sewing  machine. 
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A  claim  was  interposed  by  the  Domestic  Sewing  Machine 
Company.  Upon  the  trial  of  the  issue  thus  formed,  it  ap- 
peared that  the  amount  claimed  was  due  by  the  defendant  for 
board ;  that  he  had  the  machine,  which  was  levied  on,  in  his 
possession  in  the  house  of  the  plaintiff  while  boarding  with 
him;  that  it  was  retained  by  the  plaintiff  under  his  lien  when 
defendant  left  his  house,  but  that  the  possession  thereof  was 
recovered  by  the  claimant  by  possessory  warrant;  that  de- 
fendant never  had  any  title  to  nor  interest  in  said  machine. 

The  magistrate  held  the  property  subject.  A  petition  for 
the  writ  of  certiorari  was  filed,  but  the  Judge  refused  his 
sanction,  whereupon  claimant  excepted. 

Hamilton  Yancey,  by  brief,  for  plaintiff  in  error. 

Mitchell  &  Glenn,  by  Wright  &  Featherston,  for 
defendant. 

Trippe,  Judge. 

The  petition  for  oertiorari  alleges  that  the  Justice  of  the 
Peace  decided  that  notwithstanding  the  property  levied  on  be- 
longed to  the  claimant,  and  the  defendant  in  /./a.  had  no  ti- 
tle or  interest  in  it,  still  the  lien  of  the  landlord  for  his  whole 
bill  must  first  be  discharged  before  the  claimant  can  recover  the 
property.  This  is  equivalent  to  holding  that  although  the 
property  in  possession  of  a  guest  belongs  to  a  third  person,  a 
landlord  has  a  lien  on  it  for  the  board  of  the  guest.  Not  that 
the  charges  that  may  be  on  the  property  itself  for  keeping  it, 
etc.,  must  be  paid,  but  be  the  property  what  it  may,  whether 
there  are  any  cbsts  or  charges  for  keeping,  storing  or  feeding 
it  or  not,  the  debt  for  the  guest's  board  is  a  lien  on  it,  no  mat- 
ter to  whom  it  may  belong,  superior  to  the  right  or  title  of 
the  true  owner.  Section  2122  of  the  Code  says,  the  landlord's 
lien  attaches  though  the  guest  has  no  title,  or  even  stole  the 
property,  and  the  true  owner  must  pay  the  charges  upon  that 
specific  article  before  receiving  the  same.  In  Colquitt  & 
Baggs  vs.  Kirkman,  47  Georgia,  555,  the  true  construction 
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is  put  upon  this  section.  That  was  the  case  of  the  lien  of  a 
livery  stable  keeper. 

By  section  2124,  the  keeper  of  a  livery  stable  is  entitled  to- 
the  same  lien  as  an  inn-keeper,  and  in  the  case  referred  to,  it 
was  held,  that  whilst  as  against  the  actual  bailor,  a  livery 
stable  keeper  has  a  lien  upon  an  article  of  property  deposited 
with  him  for  feed  or  storage,  for  his  whole  account  against  the 
depositor  in  the  line  of  the  livery  stable  business,  yet,  if  the 
depositor  be  not  the  true  owner*of  tlie  particular  article  in 
question,  or  if  there  be  a  prior  l^al  incumbrance  upon  it,  the 
lien  of  the  stable  keeper  is  only  good  against  the  true  owner 
or  prior  incumbrancer  for  the  expense  of  feeding  or  taking  care 
of  that  particular  aritde.  This  shows  the  true  limit,  both  on 
the  lien  of  the  livery  man  and  the  inn-keeper.  As  the  ap- 
plication for  a  certiorari  charges  that  the  Justice  of  the  Peace 
held  directly  in  conflict  yiith  this,  viz.:  that  although  the 
sewing  machine  belonged  to  claimant,  yet  the  inn-keeper  had 
a  lien  upon  it  for  the  board  of  his  guest  who  had  it  in  pos- 
session. We  think  the  certiorari  should  have  been  granted, 
and  all  the  facts  inquired  into  and  passed  upon,  to-wit: 
whether  the  guest  had  such  a  right  to  or  interest  in  the  ma- 
chine as  to  make  it  liable  to  the  lien  of  the  inn-keeper. 

Judgment  reversed. 


Joseph  E.  Russell,  plaintiff  in  error,  vs.  The  Preed- 
man's  Savikghs  Bank  op  Macon,  defendant  in  error. 

When  the  garnishee  failed  to  answer  through  a  mistake  as  to  his  legal 
duty,  and  judgment  was  rendered  against  him  for  a  much  larger  sum 
than  he  had  in  hand,  the  discretion  of  the  Court  in  setting  aside  the 
same,  on  motion  made  during  the  term,  will  not  be  controlled. 

Garnishment.    Practice  in  the  Superior-  Court.    Before 
Judge  Hill.    Bibb  Superior  Court.    April  Term,  1873. 

Joseph  E.  Russell  brought  case  against  John  R.  Johnson 
for  $300  00  damages,  and  served  a  summons  of  garnishment 
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upon  the  Freedman's  Savings  Bank  of  Macon.  At  the  April 
term,  1873,  the  plaintiff  obtained  judgment  against  the  de- 
fendant for  the  amount  sued  for.  Subsequently,  no  answer 
having  been  filed,  judgment  was  rendered  against  the  gar- 
nishee. During  the  same  term,  the  garnishee  moved  to  vacate 
said  judgment,  upon  the  following  statement  of  facts : 

In  May,  1872,  tlie  defendant,  Johnson,  had  deposited  in 
said  bank  $50  00.  He  was  then  under  indictment  for  several 
felonies.  Judge  Cole,  the  then  presiding  Judge  of  the  Cir- 
cuit, having  been  informed  of  these  facts,  ordered  said  bank 
not  to  pay  to  said  defendant,  or  to  his  order,  any  portion  of 
said  fund.  On  the  day  preceding  the  service  of  said  sum- 
mons of  garnishment,  the  sheriff  of  Bibb  county  levied  on 
said  sum  of  money.  The  garnishee  supposed  that  the  order 
from  the  Judge  and  the  levy  by  the  sheriff  was  a  final  dispo- 
sition of  said  fund,  and,  therefore,  fiiiled  to  answer.  It  now 
has  the  $50  00,  and  is  ready  to  pay  it  as  the  Court  may  direct. 

The  Court  set  aside  said  judgment,  and  plaintiff  excepted. 

J.  Rutherford,  for  plaintiff  in  error. 

R.  F.  Lyon  ;  Jackson,  Nisbet  &  Bacon,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  against  a  gar- 
nishee who  had  failed  to  answer.  The  motion  to  set  aside  the 
judgment  was  made  during  the  same  term  of  the  Court  at 
which  it  was  rendered.  The  Court,  afler  hearing  and  consid- 
ering the  evidence  in  support  of  the  motion  to  set  aside  the 
judgment,  passed  an  order  setting  it  aside,  and  the  plaintiff 
excepted.  The  general  rule  undoubtedly  is,  that  the  Courts 
will  not  set  aside  a  judgment  against  a  garnishee  who  fails  to 
answer,  unless  some  good  and  satisfactory  reason  be  shown 
therefor,  to  be  judged  of  by  the  Court.  In  looking  tlirough 
the  evidence  in  the  record  in  tliis  case,  it  is  quite  evident  that 
the  garnishee  acted  under  a  mistake  as  to  his  legal  duty,  and 
not  in  bad  fiiith,  and  as  his  showing  was  satisfactory  to  the 
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Court  which  heard  it,  and  the  motion  to  set  aside  having  been 
made  during  the  term  of  the  Court  at  which  the  judgment 
was  rendered,  we  cannot  say  that  the  Court  so  abused  its  dis- 
cretion in  setting  aside  the  judgment  as  will  autliorize  this 
Court  to  control  it,  the  more  especially  when  it  appears  from 
the  record  that  the  plaintiff  obtained  a  judgment  against  the 
garnishee  for  $300  00,  when  he  had  only  $50  00  in  his  hands 
belonging  to  the  defendant. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Alexander  Atkinson,  plaintiff  in  error,  vs.  Daniel 
Keith,  administrator,  d  al.,  defendants  in  error. 

1.  A  creditor  of  an  insolvent  estate,  who  held  the  vendor's  lien  on  land 
which  had  been  sold  by  the  administrator,  may  proceed  by  bill  against 
the  representative  of  the  estate  for  the  assertion  of  his  eqaitable  claim 
on  the  proceeds  of  the  sale. 

2.  The  creditor's  d^bt  was  contracted  in  1859,  and  the  bill  was  filed  ia 
1S69,  originally  against  the  administrator,  the  purchaser  and  his  ven- 
dor, and  the  widow  of  the  intestate  who  had  taken  dower,  charging 
notice  of  the  lien  on  each,  and  praying  a  sale  of  the  land  for  the  dis- 
charge of  the  vendor's  lien.  By  amendments  made  after  January  1st, 
1870,  all  parties  defendants  were  stricken  from  the  bill,  except  the  ad- 
ministrator and  the  first  purchaser,  who,  it  was  charged,  had  not  paid 
for  the  land.  The  prayer  was  also  amended,  asking  judgment  on  the 
debt  against  the  administrator,  and  that  the  purchaser  be  decreed  to 
pay  his  debt  due  the  estate  to  complainant,  and  praying  an  injunction 
restraining  the  collection  of  the  debt  due  by  the  purchaser : 

Held,  That  no  necessity  was  shown  why  the  purchaser  should  be  a  party, 
or  for  the  relief  prayed  against  him,  or  for  any  injunction,  and  the  bill 
should  have  been  dismissed  as  to  the  purchaser. 

8.  The  amendment  to  the  prayer  was  a  proper  amendment,  and  the  bill 
was  not,  on  account  thereof,  demurrable,  on  the  ground  that  the  relief 
then  prayed  was  barred  by  the  Act  of  March  16th,  1869. 

Equity.  Vendor^s  lien.  Parties.  Amendment.  Statute 
of  limitations.  Before  Judge  Underwood.  Meriwether  Su- 
perior Court    November  Term,  1873. 
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Alexander  Atkinson  filed  his  bill  on  December  29th^  1869^ 
against  Daniel  Keith,  as  administrator  apon  the  estate  of 
George  W.  Keith,  deceased,  David  B.  Moore,  Benjamin  El- 
liot and  M.  L.  Duskin,  and  his  wife,  Martha  J.  Duskin, 
making,  substantiallj,  the  following  case : 

On  October  17th,  1859,  complainant  and  one  John  W. 
Hunter  conveyed  certain  lands,  which  they  jointly  owned  in 
Stewart  county,  to  George  W.  Keith,  at  and  for  the  sum  of 
$3,700  00.  Keith  paid  a  portion  of  the  purchase  mon^y  in 
cash,  and  gave  notes  for  the  balance.  These  notes  were  divi- 
ded between  Hunter  and  complainant,  the  latter  receiving  two, 
each  for  the  sum  of  $550  00,  and  due  December  25th,  1860. 
George  W.  Keith  died,  and  the  defendant,  Daniel  Keith,  be- 
came his  administrator.  Ck)mplainant  always  relied  upon  his 
vendor's  lien  as  security  for  the  payment  of  said  notes,  and  so 
notified  said  administrator,  and  demanded  payment  Not- 
withstanding this,  said  administrator  sold  said  land  to  the 
defendant,  David  B.  Moore,  who  purchased  with  full  notice 
of  complainant's  claim.  Moore  sold  said  property  to  the  de- 
fendant, Benjamin  Elliot,  who  also  purchased  with  full  notice 
of  complainant's  lien.  Dower  was  assigned  in  said  land  to 
Martha  J.  Keith,  the  widow  of  George  W.  Keith,  now  the 
wife  of  the  defendant,  M.  L.  Duskin.  She  and  her  husband 
also  had  full  notice  of  complainant's  lien.  The  estate  of 
George  W.  Keith  is  insolvent,  and  complainant's  only  remedy 
is  upon  his  equitable  lien. 

Prays  a  sale  of  the  aforesaid  lands,  and  that  his  claim  may 
be  satisfied  from  the  proceeds  thereof. 

On  March  30th,  1870,  complainant  amended  his  bill  by 
charging  that  the  defendant,  Keith,  as  administrator,  sold  said 
lands  to  one  Benjamin  Perkins,  who  bought  with  full  notice 
of  complainant's  lien,  and  that  Perkins  sold  to  Moore. 

On  September  13th,  1870,  complainant  amended  by  charg- 
ing that  it  had  recently  come  to  his  knowledge  that  said  ad- 
ministrator had  in  his  possession,  and  was  suing  upon,  the 
note  given  by  Moore  for  said  lands,  which  note  was  dated 
November  3d,  1863,  for  the  sum  of  $3,005  00,  and  payable 
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to  said  administrator.  Still  relying  upon  his  equitable  lien, 
yet  nevertheless  prays  that  Moore  may  be  decreed  to  satisfy 
his  claim  in  part  payment  of  said  note,  and  that  said  admin- 
istrator, in  the  meantime,  be  enjoined  from  making  any  collec- 
tion thereon. 

Upon  motion  of  complainant,  the  bill  was  dismissed  as  to 
all  the  defendants  except  Moore  and  the  administrator. 

The  remaining  defendants  demurred  to  the  bill,  upon  the 
ground  tliat  the  amendments  rendered  the  bill  multi&rious, 
and  upon  the  further  ground  "that  the  notes,  which  were  the 
found  at  iun  of  the  amendments,  were  barred  by  the  Act  of  the 
Legislature  of  March  16th,  1869,  at  the  time  of  the  filing 
thereof." 

The  demurrer  was  sustained,  and  complainant  excepted. 

BoYNTON  &  DiSMUKE;  A.  M.  Speer,  for  plaintiflT  in 
error. 

George  L.  Peavy,  by  Z.  D.  Harrison,  for  defendants. 

Trippe,  Judge. 

1.  All  the  parties  to  this  bill,  originally,  or  made  so  by 
amendment,  were  stricken  from  the  case,  except  the  adminis- 
trator of  G.  W.  Keith,  the  deceased  debtor,  and  Moore,  the 
purchaser  of  the  land  at  administrator's  sale.  The  bill  is  for 
the  purpose  of  asserting  complainant's  equity  on  the  proceeds 
of  the  sale.  We  have  held  that  this  can  be  done :  See  Stal" 
lings,  executor,  V8,  Ivey,  administrator,  49  Georgia,  274  The 
e&tate  in  this  case  is  shown  by  the  bill  to  be  insolvent  There 
may  be  many  reasons  why  complainant  is  entitled  to  go  into 
equity.  His  lien  is  a  creature  of  equity,  and  if  he  could  even 
now  assert  it  at  law  it  could  be  done  only  by  a  proceeding  as 
full  and  complete  in  setting  forth  his  claim  as  a  bill  in  chan- 
cery. Equity  has  not  lost  all  jurisdiction  because  a  party 
may  proceed  at  law  if  he  so  choose. 

2.  There  was  no  necessity  why  Moore,  the  purchaser  of  the 
land,  should  be  made  a  party,  or  why  he  should  be  restrained 
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from  paying  to  the  administrator  the  money  he  owes  on  the 
purchase.  Courts  will  not  interfere  thus  with  the  adminis- 
tration of  an  estate  without  good  cause  shown.  We  presume 
the  idea  for  getting  an  injunction  was,  that  that  was  the  only 
way  to  subject  the  money  in  Moore's  hands  to  the  lien  of 
complainant.  It  may  as  well  be  reached  in  the  hands  of  the 
administrator  as  in  any  other  way.  Indeed,  it  is  the  only 
proper  way,  unless  good  reasons  be  shown  why  it  should  not 
go  into  his  hands  at  all.  There  might  be  liens  on  the  fund 
superior  to  complainant's,  op  rather  claims  against  the  estate 
that  would  have  a  priority  over  the  vendor's  lien :  See  Stal^ 
lings  V8.  Ivey,  supra. 

3.  The  last  amendment  to  the  prayer  asked  a  judgment 
against  the  administrator  for  complainant's  debt  It  is  re- 
plied, by  way  of  demurrer,  that  this  prayer  comes  too  late ; 
that  the  Act  of  March  16,  1869,  bars  the  relief  now  prayed. 
The  original  bill  sets  forth  this  debt,  the  complainant's  right 
to  it,  and  the  bill  was  filed  for  its  enforcement,  and  the  ad- 
ministrator was  a  party.  All  the  charges  were  in  the  bill  at 
first,  on  which  to  found  this  prayer.  It  should  have  been  in 
when  the  bill  was  filed.  But  it  is  not  too  late  now  to  make 
it  The  administrator  had  notice  before  1870  that  complain- 
ant was  asserting  his  right  to  collect  the  debt.  It  is  true  it 
was  sought  to  have  the  land  resold.  That  did  not  deprive 
complainant  to  ask  that  the  proceeds  of  the  sale  in  the  admin- 
istrator's hands  should  be  decreed  to  pay  it  It  is  not  intro- 
ducing a  new  cause  of  action,  nor  an  attempt  to  set  up  any 
claim  barred  by  any  statute  of  limitations. 

Judgment  reversed  so  far  as  the  bill  was  dismissed  against 
the  administrator. 


Digitized  by  LjOOQ IC 


ATLANTA,  JANUAEY  TERM,  1874.         581 

Fryer  vs.  Central  Railroad  and  Banking  Company. 

John  Fryer,  plaintiflFln  error,  vs.  The  Central  Railroad 
AND  Banking  Company,  defendant  in  error. 

The  coroner  has  no  vested  right  to  hold  an  inquest  over  the  bodiigs  of 
persons  found  dead  in  his  county,  and  to  charge  the  county  therefor, 
when  the  public  laws  of  the  State  do  not  require  such  action. 

Coroner.  Inquest.  Before  Judge  Hall.  Henry  Superior 
Court.     October  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

McDaniel  &  Whitfield,  for  plaintifiF  in  error. 

Speer  &  Stewart,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff,  as  coroner  of 
the  county  of  Henry,  against  the  defendant,  to  recover  dam- 
ages for  removing  the  dead  bodies  of  seven  persons  from  the 
limits  of  said  county,  by  means  whereof  he  was  prevented 
from  holding  an  inquest  over  the  dead  bodies  of  said  seven 
persons  and  receiving  his  lawful  fees  therefor,  as  such  coro- 
ner. The  defendant  demurred  to  the  plaintiff's  declaration, 
which  demurrer  was  sustained  by  the  Court,  and  the  plaintiff 
excepted. 

The  plaintiff  alleges  in  his  declaration  that  the  seven  per- 
sons found  dead  were  supposed  to  have  been  killed  by  a  col- 
lision of  cars.  It  is  not  made  the  duty  of  the  coroner  to  hold 
an  inquest  over  the  dead  bodies  of  all  persons  who  he  may 
find  dead  in  his  county.  To  have  authorized  him  to  hold  an 
inquest  over  the  dead  bodies  of  the  persons  mentioned  in  his 
declaration,  and  to  charge  the  county  the  fees  allowed  him  by 
law  for  doing  so,  he  should  have  alleged  such  facts  as  to  the 
manner  of  their  death,  or  that  they  came  to  their  death  under 
such  circumstances  as  would  have  authorized  him,  under  the 
law,  to  have  held  an  inquest  over  their  dead  bodies,  and  that 
the  defendant  unlawfully  prevented  him  from  doing  so^  and 
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should  have  alleged  such  acts  on  its  part  as  were  unlaw- 
ful. The  592  and  593d  sections  of  the  Code  declare  when  an 
inquest  shall  not  be  necessary.  For  aught  that  appears  on 
the  face  of  the  plaintiff's  declaration^  the  dead  persons  men- 
tioned therein  were  within  the  exceptions  mentioned  in  those 
sections  of  the  Code.  The  plaintiff  had  no  vested  right,  as 
coroner,  to  hold  an  inquest  over  the  dead  bodies  of  the  persons 
named,  and  to  charge  tlie  county  therefor,  when  the  public 
laws  of  the  State  did  not  require  him  to  do  so,  and  until  he 
alleges  such  a  state  of  facts  and  circumstances  as  made  it  his 
duty,  under  the  law,  to  have  held  an  inquest,  the  defendant 
has  done  him  no  injury  by  removing  the  bodies,  even  if  he 
could  maintain  an  action  against  it  for  his  fees,  if  it  had  re- 
moved the  dead  bodies  illegally.  If  a  prisoner  was  sentenced 
to  be  hung  by  the  sheriff,  and  some  one  before  the  day  of  exe- 
cution should  unlawfully  kill  him,  it  would  hardly  be  con- 
tended, we  suppose,  that  the  sheriff  could  maintain  an  action 
against  the  party  who  killed  the  prisoner,  for  depriving  him 
of  his  fees  which  he  would  have  received  for  executing  him 
if  he  had  not  been  killed. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Sarah  Kelly,  plaintiff  in  error,  vs.  Henry  P.  Brooks 
et  aLy  defendants  in  error. 

This  case  comes  within  the  decision  in  the  case  of  Alfred  Prescott  vs, 
M*  O.  Bennett  et  ah  ^  ante^  266,  and  as  seven  years  had  not  expired 
since  the  judj|iiiADt  was  obtained,  which  had  been  vacated  and  de« 
dared  void  by  an  order  of  Goort  on  the  ground  that  it  was  founded  on 
a  contract  for  the  hire  of  a  slave,  and  as  the  judgment  was  therefore 
not  dormant  at  the  time  the  motion  .was  made  to  set  aside  and  revoke 
such  order,  it  was  error  in  the  Court  to  refuse  the  motion. 

Constitutional  law.  Statute  of  limitations.  Judgments. 
Before  Judge  Kiddoo.  Mitchell  Superior  Court.  May 
Term,  1873. 
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Sarah  Kelly  recovered  a  ju^lgment  against  Henry  P.  Brooks 
and  Moses  Pullen  for  $280  00,  principal,  besides  interest  and 
cost,  in  Mitchell  Superior  Court,  on  November  14th,  1866. 
At  the  November  term,  1869,  on  motion  of  the  defendajat, 
the  judgment  was  vacated,  the  order  reciting  that  "it  was 
obtained  upon  a  contract  for  the  hire  of  a  negro  slave  previous 
to  June,  1865,"  as  the  cause  of  such  action.  At  the  May 
term,  1873,  a  motion  was  made  by  the  plaintiff  to  vacate  said 
order.     The  motion  was  overruled,  and  plaintiff  excepted. 

J.  J.  Bradford  ;  William  E.-  Smith,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

Trippe,  Judge. 

In  the  case  of  Preacott  vs.  Bennett  et  al.,  antej  266,  the  mo- 
tion to  set  aside  the  order  vacating  the  judgment  was  made 
within  three  years  from  the  time  the  order  was  granted,  and 
also  before  the  judgment  which  was  set  aside  was  dormant  In 
the  opinion  pronounced  by  Warner,  Chief  Justice,  in  that 
case,  there  was  no  limitation  as  to  time  on  the  right  of  the 
movant  to  make  the  motion  to  set  aside.  See,  also,  his  dis- 
senting opinion  in  the  case  of  Tieon  vs.  McAfee,  ante,  279. 
My  own  opinions  in  both  of  those  cases  were,  that  there  was 
a  limitation  to  this  right,  and  that  the  motiofi  most  be  made 
within  one  of  two  periods — either  within  three  years,  in  anal- 
ogy to  the  time  required  for  filing  a  bill  for  a  new  trial,  or 
within  that  period  in  which  the  right,  or  the  right  of  action 
growing  out  of  the  matter  which  is  subjudice,  would  be  bar- 
red or  become  dormant  by  the  statute  of  limitations.  In  nei- 
ther of  those  cases  was  it  necessary  to  determine  which  of  the 
two  rules  was  the  proper  one,  as  under  either  rule  the  same 
judgment  would  have  been  rendered.  But  it  was  very  clear- 
ly indicated,  so  far  as  concerned  my  own  opinion,  that  the  last 
rule  stated  should  govern,  and  the  reasons  for  that  opinion 
were  given  in  each  case. 
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In  this  case,  the  motioD  to  set  aside  the  vacating  order  was 
not  made  until  after  the  expiration  of  three  years  from  the 
time  it  was  granted,  but  was  made  before  the  judgment,  which 
had  been  declared  vacated,  had  become  dormant.  Tliis  brought 
the  motion  within  the  proper  period,  and  it  should  have  been 
granted. 

I  refer  to  the  two  cases  cited  for  the  reasons  which,  in  my 
judgment,  make  the  above  rule  the  right  one  for  construing 
sections  3587,  3588  and  3589  of  the  Code,  and  for  ascertain- 
ing the  proper  meaning  of  the  words,  "  a  motion  to  set  it 
aside  (a  judgment)  may  be  made  at  any  time  within  the  statute 
of  limitations." 

Judgment  reversed. 


Cornelius  C.  Whittington,  plaintiflF  in  error,  vs.  John 
G.  Colbert,  administrator,  defendant  in  error. 

ThoQgli  a  defendant  has  had  set  apart  to  him  a  homestead  under  the  Act 
of  1868,  which  has  failed  as  against  debts  contracted  prior  to  Jalj, 
21st,  1868,  on  account  of  the  unconstitutionality  of  said  Act,  he  maj, 
nevertheless,  claim  the  homestead  allowed  under  the  Code. 

Homestead.  Before  Judge  Hill.  Crawford  Superior 
Court    September  Term,  1873. 

This  case  is  reported  in  the  decision. 

Thomas  P.  Green,  by  B.  H.  Hill  &  Son,  for  plaintiff 
in  error. 

PoE  &  Hall,  for  defendant. 
Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  an  affidavit  of 
illegality,  and  the  only  question  made  was,  whether  the  de- 
fendant in  execution,  who  had  obtained  a  homestead  cxemp- 
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tion  under  the  Act  of  1868,  as  against  debts  created  prior  to 
the  adoption  of  the  Constitution  of  1868,  could  claim  an  ex- 
emption of  property  from  levy  and  sale  as  provided  by  the 
2040th  section  of  the  Code.  The  Court  below  held  that  he 
could  not,  and  the  defendant  excepted.  This  case  comes  with- 
in the  ruling  of  this  Court,  in  Lawreaee  vs.  Uvans,  decided  at 
the  last  term,  and  must  be  controlled  by  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Thomas  Bird,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  A  defendant  in  a  criminal  case  is  not  entitled  to  a  copy  of  the  indict- 
ment and  a  list  of  the  witnesses  sworn  before  the  grand  jury,  except 
upon  demand. 

2.  If  no  such  demand  is  made,  a  special  plea  to  the  indictment,  on  the 
ground  that  the  witnesses  tohose  names  are  indorsed  on  the  biU  were 
not  sworn  before  the  grand  jury,  is  demurrable. 

3.  Nor  is  it  a  good  plea  '*  that  the  witnesses  upon  whose  testimony  the 
bill  was  found,  were  not  sworn  by  or  before  the  Court,* ^ 

4.  Where  such  pleas  are  filed,  with  the  further  plea  that  the  witnesses 
sworn  before  the  grand  jury  did  not  have  the  proper  oath  administered, 
this  latter  plea  should  set  forth  the  names  of  the  witnesses  thus  alleged 
to  be  improperly  sworn. 

5.  The  Court  has  the  power,  on  motion  of  the  Solicitor  General,  before 
any  evidence  is  introduced,  to  cause  the  defendant's  witnesses  to  be 
sworn  and  separated. 

6.  If  such  direction  be  given  by  the  Court,  with  notice  to  defendant  that 
upon  his  failure  or  refusal  to  have  his  witnesses  sworn  and  separated, 
they  could  not  be  afterwards  swdm,  and  the  defendant  does  so  refuse, 
he  is  not  entitled  to  have  them  sworn  afler  the  State  has  closed,  ex« 
cept  upon  special  cause  shown,  to  be  determined  by  the  Court. 

7.  The  omission  by  a  defendant  on  a  trial  for  felony  to  avail  himself  of 
the  privilege  allowed  by  statute  to  make  a  statement  to  the  jury,  is  not 
a  matter  to  be  considered  by  them  in  determining  defendant's  guilt,  and 
it  is  error  for  the  Court  to  charge,  '^  that  the  jury  may  take  that  fact 
into  consideration,  and  to  give  to  it  such  weight  as  they  might  see  fit, 
with  the  other  evidence,  and  if,  upon  the  whole,  they  should  believe 
him  guiliy,  they  should  so  find—otherwise,  not.'' 

Vol.  l.  8S. 
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Criminal  law.  Practice.  iDdictmeut.  Pleading.  Wit- 
ness. Charge  of  Court.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.     November  Terra,  1873. 

Thomas  Bird  was  placed  on  trial  for  the  offense  of  burglary, 
allied  to  have  been  committed  by  breaking  and  entering  the 
store-house  of  one  R.  G.  Johnson,  on  September  13th,  1873 
The  defendant  pleaded  specially  as  follows : 

1st.  The  names  of  the  witnesses  M.  W.  Murphy,  Jim  Rob- 
erts, F.  J.  Johnson  and  R.  J.  Johnson  are  the  only  ones  in- 
dorsed on  the  indictment,  and  none  of  them  testified  before 
the  grand  jury  which  found  the  bill. 

2d.  The  witnesses,  upon  whose  evidence  said  indictment 
was  found,  were  not  sworn  by  or  before  this  Court. 

3d.  If  any  oath  was  administered  to  said  witnesses,  it  was 
not  the  oath  prescribed  by  the  Code. 

Upon  demurrer,  said  pleas  were  stricken,  and  defendant 
excepted. 

The  defendant  then  pleaded  not  guilty. 

When  the  witnesses  for  the  prosecution  were  sworn,  the  de- 
fendant moved  to  have  them  separated.  The  Court  so  direc- 
ted. The  Solicitor  General  moved  that  the  same  course  be 
taken  with  the  witnesses  for  the  defense.  The  Court  ordered 
that  the  defendant's  witnesses  come  forward,  be  sworn  and 
separated.  Counsel  for  defendant  stated  that  they  did  not 
inow  that  they  would  have  any  witnesses.  The  Court  stated 
that  if  they  had  any  and  did  not  then  bring  them  forward,  he 
would  exclude  them.  None  were  produced  or  sworn.  After 
the  evidence  for  the  prosecution  was  closed,  the  defendant 
offered  two  witnesses  to  prove  an  aiibi.  The  Court  inquired 
of  his  counsel  if  they  knew  of  these  witnesses  when  the  rul- 
iiig  was  made  relative  to  their  separate  examination.  Upon 
counsel  replying  in  the  affirmative,  the  witnesses  were  exclu- 
ded, and  defendant  excepted. 

The  defendant  failed  to  make  a  statement  to  the  jury,  as 
authorized  by  the  statute.  The  Court,  in  this  connection, 
charged  the  jury,  that  they  "might  take  into  consideration 
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the  fact  that  defendant  failed  to  make  a  statement  and  to  give 
to  that  such  weight  as  they  might  see  fit,  with  the  other  evi- 
dence, and  if,  upon  the  whole,  they  should  believe  him  guilty, 
they  should  so  find — otherwise,  not.''  To  this  charge  the  de- 
fendant excepted. 

The  jury  found  the  defendant  guilty.  Error  is  assigned 
upon  each  of  the  above  grounds  of  exception. 

Reese  Crawford  ;  G.  E.  Thomaj3,  for  plaintiff  in  error. 

"W.  A.  Little,  Solicitor  General,  by  James  M.  Russell; 
T.  W.  Grimes  ;  Charles  Coleman,  for  the  State. 

Trippe,  Judge. 

1.  In  Dean  vs.  The  State,  43  Georgia,  218,  it  was  held  that 
the  constitutional  provision,  that  defendants  in  criminal  cases 
shall  be  furnished,  on  demand,  with  a  copy  of  the  accusation 
and  a  list  of  the  witnesses  on  whose  testimony  the  charge 
against  him  is  founded,  controls  section  4634  of  the  Code  upon 
this  subject.  This  puts  felonies  and  misdemeanors  on  the 
same  footing  as  to  the  right  to  this  copy  and  list,,  and  makes 
section  4635  applicable  to  all  grades  of  offenses. 

2.  This  being  so,  if  there  be  no  demand  made  by  the  de-' 
fendant,  there  is  no  necessity  for  putting  the  names  of  the 
witnesses  on  the  indictment — ^at  least,  it  necessarily  follows 
that  witnesses  in  such  cases  may  have  been  sworn  before  the 
grand  jury,  whose  names  are  not  on  the  indictment.  And  a 
plea  merely  stating  that  the  witnesses  whose  names  are  on  the 
bill  were  not  sworn  before  the  grand  jury,  is  demurrable. 
There  is  no  law  requiring  the  witnesses,  on  whose  testimony 
the  bill  is  found,  to  be  sworn  by  or  before  the  Court  Section 
3918  of  the  Code  gives  the  power  to  the  foreman  of  the  grand 
jury  to  administer  the  oath  to  all  witnesses  required  to  testify 
before  them. 

3  and  4.  If  the  plea  be  that  an  improper  oath  was  admin- 
istered to  the  witnesses,  it  should  state  what  witnesses  were 
thus  illegally  sworn.     Where  no  demand  is  made  for  a  list  of 
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such  witnesses  as  were  sworn  before  the  grand  jury,  and  con- 
sequently no  legal  necessity  of  any  record  of  such  witnesses, 
a  plea  is  too  general,  and  not  issuable,  which  merely  states  that 
if  any  oath  of  any  kind  was  administered,  it  was  not  an  oath 
in  these  words,  (giving  the  form,)  but  was  an  oath  to  this  ef- 
fect :  (giving  the  form  of  the  oath  alleged  to  have  been  ad- 
ministered.) The  plea  should  set  forth  the  name  of  the  wit- 
ness or  witnesses,  so  that  the  issue  can  be  made  and  the  State 
put  on  notice.  There  is  no  difficulty  in  this.  If  the  defend- 
ant demands  and  has  a  list  of  the  witnesses,  he  can  easily 
make  the  specifications ;  without  this,  there  may  be  a  dozen 
or  more  who  were  sworn  and  testified  before  the  grand  jury, 
and  no  notice  given  as  to  which  of  them,  or  how  many,  it  is 
claimed  were  illegally  sworn. 

5.  In  Mtek%  vs.  The  State^  decided  at  this  term,  it  was  held, 
that  the  Court  has  the  power,  on  motion  of  the  Solicitor  Gen- 
eral, before  any  evidence  is  introduced,  to  cause  the  defendant's 
witnesses  to  be  sworn  and  separated.  The  same  point  was 
also  presented,  and  the  same  holding  made,  though  not  re- 
ported, in  Ware  vs.  The  State,  decided  at  the  same  term. 
When  the  Court  gave  this  direction,  counsel  for  defendant 
stated  that  they  did  not  know  they  would  have  any  witnesses. 
The  Court  gave  notice  that  if  they  had  any,  and  did  not  then 
bring  them  forward,  he  would  exclude  them.  None  were 
produced.  After  the  State  closed,  two  witnesses  were  offered 
by  defendant  to  prove  an  alibi.  The  Court  inquired  of  de- 
fendant's counsel  whether  they  knew  of  these  witnesses  when 
the  ruling  was  made  relative  to  their  separation,  and  on  their 
replying  in  the  affirmative,  the  Court  excluded  the  witnesses. 

6.  If  the  Court  was  right  in  directing  the  separation  of  the 
witnesses,  and  we  hold  it  was,  what  else  could  have  been  done 
than  to  exclude  the  witnesses  under  the  circumstances  ?  No- 
tice was  given  by  the  Court  of  what  the  result  would  be  by 
just  such  a  cx)urse  as  counsel  adopted.  With  this  notice,  is 
there  any  ground  of  complaint?  What  other  penalty  or  for- 
feiture could  have  been  imposed?  It  was  said  a  fine  might  have 
been  imposed.     That  would  not  have  vindicated   the  rule  of 
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law  involved.  The  State  has  a  right  to  have  the  witnesses 
for  the  defense  separated.  The  reasons  are  obvious.  The 
defendant  has  the  same  right  Either  party  would  think  it 
but  poor  compensation  for  the  loss  of  an  important  right  in  a 
trial,  to  have  the  other  party  or  the  counsel  fined.  Courts 
should  have  summary  power  to  enforce  the  rules  of  law  in 
such  cases,  so  that  by  their  practical  working  they  may  be 
vindicated  in  all  their  integrity.  If  any  right  were  lost,  it 
was  wilfully  and  defiantly  thrown  away. 

7.  The  defendant  did  not  make  any  statement  to  the  jury 
on  the  trial,  as  by  law  he  was  permitted  to  do.  The  Court 
charged  the  jury  that  "they  might  take  into  consideration 
the  fact  that  defendant  failed  to  make  a  statement,  and  to  give 
to  that  such  weight  as  they  might  see  fit  with  the  other  evi- 
dence, and  if,  upon  the  whole,  they  should  believe  him  guilty, 
they  should  so  find  ;  otherwise  not."  Was  this  charge  cor- 
rect? Does  it  not  directly  imply  that  the  failure  of  defend- 
ant to  make  a  statement  is,  in  law,  some  evidence  against  hira^ 
and  that  the  failure  may  be  considered  by  the  jury,  with  the 
other  evidence,  to  determine  his  guilt?  We  do  not  think  that 
the  statute  giving  this  right  to  a  defendant  intended  that  it 
should  be  counted  against  him,  if  he  did  not  avail  himself  of 
it.  If  so,  it  should  be  stricken  from  the  statute  book  at  once. 
Really,  in  practice  it  is  worth,  generally,  but  little  if  anything 
to  defendants.  I  have  never  known  or  heard  of  but  one  in- 
stance where  it  was  supposed  that  the  right  had  availed  any- 
thing. It  is  a  boon  that  brings  not  much  relief.  It  would 
be  terrible  if  what  a  defendant  said  in  his  behalf  could  not 
practically  count  much  for  him,  certainly  not  as  other  evi- 
dence— and  yet  a  failure  to  say  something  should  count  as 
evidence  against  him,  to  be  considered  by  the  jury  with  *'the 
other  evidence."  If  this  be  so,  the  statute  is  a  sword  to 
pierce,  where  it  was  intended,  whether  wisely  or  not,  as  some- 
thing of  a  shield. 

With  this  charge,  and  looking  at  the  evidence  and  the 
whole  case,  we  think  justice  requires  that  a  new  trial  be 
granted. 
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T.  J.  Johnson,  plaintiff  in  error,  t?«.  William  D.  Eman- 
uel, defendant  in  error. 

Prior  to  the  Act  of  1873,  the  landlord,  in  the  absence  of  any  contract  to 
that  effect,  had  no  lien  on  the  crops  of  the  tenant  for  his  rent,  before 
the  levj  of  a  distress  warrant  therefor. 

Landlord  and  tenant.  Distress  warrant.  Lien.  Before 
Jndge  James  Johnson.  Talbot  Superior  Court.  September 
Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

W.  A.  Little;  J.  M.  Matthews,  for  plaintiff  in  error. 

Willis  &  Willis,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  the  trial  of  a 
claim  to  sixteen  hundred  pounds  of  seed  cotton  which  had  been 
levied  on  by  virtue  of  a  distress  warrant,  issued  in  favor  of 
the  plaintiff  against  Scott  for  rent,  which  was  claimed  by 
Emanuel.  It  appears  from  the  evidence  in  the  record  that 
on  the  Saturday  before  the  distress  warrant  was  levied  on  the 
cotton,  Scott  had  sold  and  delivered  it  to  the  claimant  in  pay- 
ment for  a  horse.  By  the  written  contract  between  Scott  and 
the  plaintiff  it  is  not  stated  therein  that  Scott  was  to  pay  a 
part  of  the  crop  made  on  the  land  for  the  rent  of  it,  but  that 
he  shall  pay  $25  00  for  the  use  of  a  mule,  and  pay  seventeen 
hundred  pounds  of  good  lint  cotton.  The  Court  charged  the 
jury,  in  substance,  that  if  Scott,  the  defendant,  had  sold  the 
cotton  to  the  claimant  for  a  valuable  consideration,  and  had 
delivered  it  to  him  before  the  distress  warrant  was  levied 
thereon,  it  was  not  subject  thereto,  though  it  might  defeat  the 
plaintiff's  claim  for  rent;  to  which  charge  the  plaintiff  excej)- 
ted. 

This  distress  warrant  was  issued  prior  to  the  Act  of  1873. 
There  was  no  contest  as  to  liens  in  this  case,  and  no  contract 
that  the  plaintiff  should  have  a  lien  on  the  cotton  for  his  rent. 
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The  landlord's  lien  for  rent,  under  the  contract  in  this  case, 
had  not  attached  to  the  cotton  before  the  levy  of  his  distress 
warrant  thereon,  so  as  to  defeat  the  claimant's  title  to  it  under 
his  purchase  from  Scott,  prior  to  the  levy  of  plaintiff's  dis- 
tress warrant.  "We  find  no  error  in  the  charge  of  the  Court 
in  view  of  the  facts  contained  in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


n08   68 


William  Fulford,  plaintiff  in  error,  tw.  The  State  op     ,jy^  |w 
Georgia,  defendant  in  error. 


An  indictment  against  A  for  the  offense  of  aasanlt  with  intent  to  murder 
one  J.  A.  Conway,  charged  the  prisoner  as  principal  in  the  second  de- 
gree, in  being  present,  aiding  and  abetting  A  '*  bj  pushing,  striking, 
assaulting  and  threatening  the  said  J.  A.  Conway:" 

Held,  That  such  words  thus  descriptive  of  the  acts  of  A,  which  consti* 
tute  the  offense  of  which  he  is  accused,  cannot,  on  motion  of  prosecu- 
ting  counsel,  without  the  consent  of  the  prisoner,  be  stricken  from  the 
indictment  as  surplusage. 

Criminal  law.  Indictment.  Before  Judge  Strozer.  Mitch- 
ell Superior  Court.     May  Adjourned  Term,  1873. 

William  Fulford  was  placed  on  trial  upon  an  indictment 
for  the  offense  of  an  assault  with  intent  to  commit  murder, 
alleged  to  have  been  committed  upon  the  person  of  J.  A. 
Conway,  on  June  23d,  1873.  The  indictment  contained  also 
a  count  charging  the  defendant  as  a  principal  in  the  second 
d^ee,  as  follows : 

**  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  in 
the  name  and  behalf  of  the  citizens  of  Georgia,  further  charge 
and  accuse  the  said  H.  B.  Humphries,  of  the  county  and  State 
aforesaid,  with  the  offense  of  an  assault  with  intent  to  murder, 
as  principal  in  the  first  degree,  and  William  Fulford  and  L. 
S.  Shackelford,  of  the  county  and  State  aforesaid,  as  principal 
in  the  second  degree,  with  the  offense  of  assault  with  intent 
to  murder.     For  that  the  said  H.  B.  Humphries,  on  the 
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twenty-third  day  of  June,  in  the  year  eighteen  hundred  and 
seventy-three,  in  the  county  aforesaid,  did  then  and  there  un- 
lawfully, and  with  force  of  arms,  in  and  upon  one  J.  A.  Ckm- 
way,  with  a  certain  wooden  stick  of  one  and  a  half  inches  in 
diameter,  and  three  feet  long,  of  the  value  of  one  dollar,  the 
same  being  a  weapon  likely  to  produce  death,  did  make 
an  assault  with  the  intent  then  and  there,  the  said  J.  A. 
Conway,  then  and  there  as  aforesaid,  wilfully,  feloniously, 
and  of  malice  aforethought,  to  kill  and  murder,  and  the  sail 
J.  A.  Conway  then  and  there  did  beat,  wound  and  ill-treat. 
And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further 
say  that  William  Fulford  and  L.  S.  Shackelford,  in  the 
county  aforesaid,  on  the  twenty-third  day  of  June,  in  the  year 
eighteen  hundred  and  seventy-three,  were  present,  aiding  and 
abetting  the  said  H.  B.  Hubiphries,  (by  pushing,  striking, 
assaulting  and  threatening  the  said  J.  A.  Conway,)  the  said 
offense  of  an  assault  with  intent  to  murder  aforesaid,  in  man- 
ner aforesaid,  to  do  and  commit,  contrary  to  the  law  of  said 
State,''  etc. 

The  defendant  pleaded  not  guilty.  After  plea  filed,  and 
after  the  jurors  had  been  put  upon  the  prisoner,  and  after  the 
Court  had  refused  to  require  the  Solicitor  Greneral  to  elect 
upon  which  count  he  would  proceed,  the  Court,  over  the  ob- 
jection of  defendant,  allowed  the  indictment  to  be  amended 
by  striking  from  the  second  count  the  following  words:  "by 
pushing,  striking,  assaulting  and  threatening  the  said  J.  A. 
Conway,"  said  words  being  embraced  in  (  )  in  the  above  copy 
of  said  count.     To  this  ruling  the  defendant  excepted. 

The  jury  found  the  defendant  guilty  upon  the  second  count 
and  recommended  him  to  the  mercy  of  the  Court. 

He  moved  for  a  new  trial  upon  numerous  grounds,  and 
amongst  them  on  account  of  error  in  the  ruling  aforesaid. 

The  motion  was  overruled,  and  defendant  excepted. 

T.  R.  Lyon;  C.  O.  Davis,  for  plaintiff  in  error. 
B.  B.  Bower,  Solicitor  General,  for  the  State. 
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Trippe,  Judge. 

The  indictment  in  this  case  not  only  charged  the  defendant, 
as  principal  in  the  second  degree,  in  being  present,  aiding  and 
abetting  the  chief  perpetrator  of  the  allied  offense,  but  pro- 
ceeded further  and  specified  the  acts  whereby  the  aiding  and 
abetting  were  done.  The^  prosecuting  counsel,  on  motion, 
struck  these  descriptive  averments  from  the  indictment,  over 
the  objection  of  defendant. 

We  recognize  the  rule  that  it  is  not  necessary  to  prove  alle- 
gations in  an  indictment  which  are  immaterial  or  purely  sur- 
plusage. But  the  question  is,  what  are  immaterial  averments? 
Or,  rather,  when  do  averments  which  might  have  been  omit- 
'  ted  become  mateiial — or,  at  least, so  enter  into  the  indictment 
as  framed  that  they  cannot  be  stricken  or  rejected  as  surplus- 
age? Starkie  on  Evidence,  volume  3,  page  1539,  says  it  is  a 
most  general  rule  that  no  allegation  which  is  desenptive  of  the 
identity  of  that  which  is  legally  essential  to  the  claim  or  charge^ 
can  ever  be  rejected;  and  on  page  1542,  same  volume,  makes 
it  more  specific  by  restating  the  rule  thus :  *'  The  position  that 
descriptive  averments  cannot  be  rejected,  extends  to  all  alle- 
gations which  operate  by  way  of  description  or  limitation  of 
that  which  is  material.'^  Bishop  says:  "If  the  indictment 
sets  out  the  offense  as  done  in  a  particular  way,  the  proof 
must  show  it  so,  or  there  will  be  a  variance.  And  where 
there  is  a  necessary  allegation  which  cannot  be  rejected,  yet 
the  pleader  makes  it  unnecessarily  minute  in  the  way  of  de- 
scription, the  proof  must  satisfy  the  description  as  well  as  the 
main  part,  since  the  one  is  essential  to  the  identity  of  the 
other :"  1  Bishop's  C.  P.,  sees.  234,  235.  If  the  prosecutor 
state  the  offense  with  unnecessary  particularity,  he  will  be 
bound  by  that  statement,  and  must  prove  it  as  laid :  United 
States  vs.  Brown,  3  McLean  R.,  233 ;  Rex  vs.  Dawlin,  5  T. 
R.,  311. 

In  the  case  in  3  McLean,  the  indictment  charged  the  post- 
master with  stealing  a  letter  containing  ceitain  bank  notes.  It 
was  held  that  the  averment  as  to  the  bank  notes  might  hBve 
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been  omitted  and  an  oflPense  was  charged  without  those  words, 
but  being  in,  they  must  be  proved.  So  in  United  States  vs. 
Porter,  3  Day,  233,  the  charge  was  stopping  the  mail  with  an 
averment  of  a  contract  between  the  Postmaster  Greneral  and 
the  carrier.  Though  this  averment  was  not  necessary  to  the 
indictment,  it  was  adjudged  that  it  must  be  proved.  In  The 
State  V8.  Copp,  15  New  Hampshire,  212,  the  defendant  was 
indicted  for  resisting  the  sheriflP  legally  appointed  and  duly 
qualified.  Although  the  appointment  and  qaaliJioaHon  might 
have  been  omitted,  it  was  held  that  it  was  necessary  to  estab- 
lish them  by  testimony.  Where  the  statute  made  it  penal  to 
sell  spirituous  or  intoxicating  liquors,  and  the  charge  was  the 
selling  of  spirituous  and  intoxicating,  the  prosecutor  was  bound 
to  show  the  liquor  to  be  both  spirituous  and  intoxicating:  4t* 
Gray,  18;  see  Commonwealth  vs.  Vamy,  10  Gush.,  402; 
Commonwealth  vs.  Butcher,  4  Grattan,  544;  United  States  vs. 
Keen,  1  McLean,  429. 

These  decisions  agree  with  the  rule  as  quoted  from  Bishop 
and  Starkie.  The  confusion  that  grows  out  of  applying  it 
may  be  avoided  by  observing  the  qualification  of  it  or  rather 
the  statement  of  another  rule  given  by  Bishop,  Chitty  and 
Phillips.  Chitty  (1  Criminal  Law,  294, 295,)  says :  if  any  un- 
necessary averments  disconnected  with  the  circumstances  which 
constitute  the  stated  crime  be  introduced,  they  need  not  be  proved 
but  may  be  rejected  as  surplusage.  See,  also,  1  Chancery 
Pleadings,  263.  Bishop  and  Phillips  state  this  rule  to  be,  if  the 
entire  averment  may  be  omitted  of  which  the  descriptive  matter 
is  a  paHy  or  can  be  rejected  as  surplusage,  then  the  descriptive 
matter  falls  with  it  and  need  not  be  proved:  Phillips'  Evi- 
dence, (eighth  edition,)  854 ;  1  Bishop  Criminal  Proceedings, 
section  235.  Or,  as  it  is  put  in  3  McLean,  supra,  if  the  aver- 
ment be  mere  facts  disconnected  with  the  offense,  they  need 
not  be  proved.  See,  also,  on  this  distinction  in  the  rule,  15 
New  Hampshire,  212. 

These  authorities  show  the  line  between  material  and  im- 
material averments,  and  where  those  which  might  have  been 
omitted  when  once  introduced  become  an  important  part  of 
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the  indictment,  and  cannot  be  rejected  as  surplusage  or  stricken 
out,  but  must  be  proved.  And  there  is  reason  and  justice 
in  the  distinction.  Take  this  case.  It  was  not  necessary  that 
the  pleader  should  have  stated  the  acts  of  the  defendant  which 
constituted  his  "aiding  and  abetting,"  or  to  define  how  it  was 
done.  The  "aiding  and  abetting"  was  an  essential  averment. 
The  defendant  was  charged  with  so  doing  "  by  pushing,  strik- 
ing, assaulting  and  threatening  the  said  J.  A.  Conway."  He 
was  put  on  notice  that  it  would  be  proved  on  him  that  he  did 
these  things.  He  proposes  to  meet  the  charge  and  to  show  that 
he  did  not  push,  strike,  assault  or  threaten  the  said  Conway. 
The  aiding  and  abetting  may  be  made  out  by  proving  many 
other  ways  in  which  it  may  be  done,  totally  foreign  to  those 
set  forth  in  the  indictment.  The  prosecution  knowing  this, 
proposes  to  strike  out  all  these  descriptive  averments  and  leave 
an  open  field  for  any  and  all  proof  of  any  and  all  forms  or 
ways  in  which  the  aiding  and  abetting  may  be  shown.  This 
would  be  permitting  a  defendant  to  be  called  upon  to  meet  a 
charge  specifically  made  in  one  form  and  then  to  allow  him  to 
be  convicted  by  a  change  of  the  indictment  on  proof  of  acts 
totally  distinct  from  tliose  of  which  he  was  notified.  It  is 
hard  enough  that  a  defendant  may  be  convicted  on  a  general 
averment  of  "aiding  and  abetting,"  without  subjecting  him, 
after  specific  acts  are  charged,  to  the  hazard  of  having  them 
stricken  after  he  may  have  prepared  to  meet  them  as  made,  and 
to  a  conviction  for  acts  of  any  kind  that  the  prosecution  may  see 
fit  to  produce.  "We  do  not  think  it  can  be  done  on  principle 
or  authority. 

Judgment  reversed. 


Peacock,  Chapman  &  Company,  plaintiffs  in  error,  vs. 
Benajah  Peacock,  defendant  in  error. 

Under  the  forty-ninth  rule  of  the  Superior  Conrt,  which  the  Judges 
were  expressly  authorized  to  establish  by  section  3712  of  the  Code 
it  is  necessary  for  the  morant,  in  a  motion  for  a  new  trial)  to  file  a 
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brief  of  the  testimony  in  the  cause  ander  the  revisioa  and  approval 
of  the  Court,  and  it  is  error  for  the  presiding  Judge,  where  a  brief  of 
the  testimony  has  neither  been  filed  or  made  out,  to  set  aside  a  verdict 
on  the  ground  that  it  is  without  evidence  to  support  it,  and  contrary  to 
the  charge  of  the  Court. 

New  trial.  Rule  of  Court.  Before  Judge  Jambb  John- 
son.    Muscogee  Superior  Court.     May  Term,  1873. 

Benajah  Peacock  brought  complaiut  against  Peacock,  Chap- 
man &  Company,  on  a  due  bill  dated  April  6th,  1871,  pay- 
able to  plaintiff  or  bearer,  for  $730  07.  The  defendants 
pleaded  payment  and  set-off.  The  juiy  found  for  the  plain- 
tiff $8  50.  The  Court,  on  its  own  motion,  set  aside  the  ver- 
dict, because  it  was  without  evidence,  and  contrary  to  the 
charge,  and  ordered  a  new  trial.  To  which  the  defendants 
excepted. 

To  the  bill  of  exceptions,  the  presiding  Judge  attached  the 
following  note : 

"  The  Court  set  aside  said  verdict  without  requiring  the 
plaintiff  to  comply  with  the  usual  formalities,  because  it  was 
manifestly,  palpably  and  directly  against  the  charge  of  the 
Court  and  the  evidence  in  the  case.  It  was  the  result  of  bias 
or  ignorance,  and  on  these  points  there  could  be  no  doubt  and 
no  ground  for  disputation.'' 

Peabody  &  Brannon,  for  plaintifls  in  error. 

Blandford  &  Crawford  ;  B.  B.  Hinton,  for  defendant 

Trippe,  Judge. 

It  may  be  true,  as  certified  by  the  Judge  who  tried  the  case, 
that  the  verdict  was  manifestly,  palpably  and  directly  against 
the  charge  of  the  Court,  and  the  evidence,  etc. ;  but  the  law 
requires  certain  things  to  be  done  before  a  verdict  can  be  set 
aside.  The  party  in  whose  favor  the  verdict  is,  has  a  right 
that  the  testimony  shall  be  made  out  by  the  movant  under  the 
revision  and  approval  of  the  Court :  Forty-ninth  rule  Supe- 
rior Court 
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The  course  adopted  by  the  Court  would  require  the  succeas- 
fill  party  to  take  this  burden,  in  order  to  avail  himself  of  the 
privilege  of  having  the  judgment  reviewed.  This  would  be 
reversing  the  order  of  things,  and  overturn  not  only  a  long 
settled  and  unbroken  practice,  but  the  law  expreasly  govern- 
ing that  practice.  The  Judges  of  the  Superior  Court  had  the 
power  to  establish  this  rule :  Code,  section  3246.  It  has 
been  too  often  recognized  by  this  Court,  and  too  deeply  en- 
grafted in  the  practice  in  this  State  to  be  disregarded.  It  is 
binding  whilst  it  stands. 

Judgment  reversed. 


Thomas  T.  Page,  administrator,  et  aL,  plaintiffs  in  error,  vs. 
Elizabeth  Page,  defendant  in  error. 

Where  the  widow  had  a  homestead  set  apart  to  her  and  her  minor  chil- 
dren,  out  of  the  lands  of  her  deceased  hiisbandf  under  the  Act  of 
1868,  and  ihe  same  was  levied  on  to  satisfy  an  execution  based  on  a 
claim  contracted  prior  to  the  adoption  of  the  Consiitution  of  1868,  she 
is  not  barred  from  claiming  her  dower  in  said  lands. 

Homestead.  Dower.  Before  Judge  Herrchel  V.  John- 
son.    Johnson  Superior  Court.    September  Terra,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

John  M.  Stubbs,  by  Peeples  &  Howeix,  for  plaintifis 
in  error. 

No  appearance  for  defendant. 
Warner,  Chief  Justice. 

This  was  an  application  to  the  Superior  Court  to  appofnt 
commissioners  for  the  assignment  of  dower.  Page,  the  intes- 
tate, died  28th  January,  1868.  In  July,  1869,  the  Ordinary 
set  apart  a  homestead  to  his  widow  and  minor  children  out  of 
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the  lands  of  her  deceased  husband.  The  homestead  was  levied 
on  to  satisfy  an  execution  issued  on  a  judgment  founded  on  a 
debt  contracted  prior  to  the  Constitution  of  1868.  Objections 
were  filed  to  the  application  on  the  ground  that  the  widow  of 
the  intestate  could  not  have  a  homestead  and  dower  out  of 
the  land  of  the  deceased  intestate.  The  Court  overruled  the 
objections,  and  its  judgment  was  excepted  to. 

There  was  no  error  in  overruling  the  objections  to  the 
widow's  application  for  dower,  on  the  statement  of  facts  con- 
tained in  the  record.  She  obtained  no  homestead  out  of  the 
lands  of  the  intestate,  as  against  debts  contracted  prior  to  the 
Constitution  of  1868,  and  her  attempt  to  obtain  one  did  not 
bar  her  of  her  right  to  dower. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Susan  Cason,  plaintiff  in  error,  vs.  Jesse  T.  Mulling,  de- 
fendant in  error. 

Where  upon  a  rule  against  the  former  and  present  sheriffs,  requiring 
them  to  show  cause  why  one  or  the  other  should  not  pay  over  the 
money  due  on  a  certain  execution,  the  former  answered  that  he  turned 
over  the  JL  fa.  to  his  successor  in  time  to  have  made  the  money  be- 
fore Court,  and  the  present  sheriff  set  up  that  he  was  enjoined  from 
proceeding  thereon,  it  was  not  error  in  the  Court,  in  the  absence  of  a 
traverse  of  the  answers,  to  discharge  the  rule. 

Rule.    Sheriff.    Execution.    Before  Judge  Herschel  V. 
Johnson.  Jefferson  Superior  Court.    May  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Cain  &  Bolhill,  by  Z.  D.  Harrison,  for  plaintiff  in 
error, 

Carswell  &  Denny,  by  brief,  for  defendants. 
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Warner,  Chief  Justice. 

This  was  a  rule  against  a  former  sheriff  and  his  successor 
in  office  to  show  cause  why  one  or  the  other  of  them  should 
not  pay  the  money  due  on  plaintiff's  Ji.  fa.  The  former 
sheriff,  by  his  answer,  stated  he  turned  over  the  Ji.  fa.  to  his 
successor  in  time  to  have  made  the  money  before  Court,  and 
the  present  sheriff  answered  that  he  was  served  with  an  in- 
junction before  the  expiration  of  the  time  to  have  made  the 
money  by  Court.  There  being  no  traverse  of  the  answers 
in  either  case,  the  Court  discharged  both  rules,  and  the  plain- 
tiff excepted.  Where  the  answer  of  a  sheriff  to  a  rule  to 
show  cause  is  made  in  writing  under  oath,  and  not  denied, 
the  rule  shall  be  discharged  or  made  absolute,  according  as 
the  Court  may  deem  the  answer  sufficient  or  not:  Code,  sec. 
3954,  We  find  no  error  in  the  judgment  of  the  Court  on  the 
facts  as  stated  in  the  record,  which  will  authorize  this  Court 
to  interfere  and  control  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  H.  Walton,  plaintiff  in  error,  vs.  W.  A.  Little,  de- 
fendant in  error. 

Where  an  attorney  recovers  different  parcels  of  land  for  his  client,  nnder 
a  written  agreement  tnat  the  attorney  shoald  have  a  particular  lot  so 
recovered  for  his  services,  and  there  is  no  evidence  of  fraud,  or  that 
the  services  were  not  worth  what  was  contracted  for,  the  attorney, 
under  section  1979,  Revided  Code,  can  claim  such  lot  against  the  lien 
of  a  judgment  existing  against  his  client  at  the  time  the  agreement  was 
made,  the  more  especially  if  the  creditor  never  sought  to  enforce  his 
judgments  against  the  land  until  subsequent  to  its  recovery,  after  a 
protracted  litigation  on  the  part  of  defendant  and  his  attorney. 

Attorney's  lien.    Judgments.     Before  Judge  James  John- 
son.   Talbot  Superior  Court.    September  Term,  1873. 

An  execution  in  favor  of  John  H.  Walton  against  Thomas 
Baldwin^  for  |508  61,  principal,  besides  interest  and  cost8^ 
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based  upon  a  judgment  recovered  at  tlie  October  term,  1866, 
of  Harris  Superior  Court,  was  levied  upon  lot  of  land  num- 
ber one  hundred  and  seventy,  in  the  seventeenth  district  of 
Talbot  county,  as  the  property  of  the  defendant  The  lot 
levied  on  was  claimed  by  W.  A.  Little. 

Upon  the  trial  of  the  issue  thus  formed,  it  appeared  that  in 
1866  the  defendant  in  execution  made  a  contract  with  the 
claimant,  as  an  attorney  at  law,  to  sue  for  lots  of  land  num- 
bers one  hundred  and  sixty-nine  and  one  hundred  and  seventy, 
in  the  district  aforesaid,  promising  to  convey  to  him  lot  one 
hundred  and  seventy  for  his  services;  that  he  recovered  said 
land  for  his  client;  that,  subsequently,  one  Robert  Baldwin, 
as  administrator  upon  the  estate  of  a  Mrs.  Taylor,  filed  a  bill 
to  recover  said  property,  setting  up  a  parol  agreement  between 
his  intestate  and  said  defendant  in  execution  as  to  tlie  same ; 
that  claimant  successfully  defended  this  proceeding ;  that  the 
defendant  then,  on  the  18th  day  of  September,  1871,  con- 
veyed lot  one  hundred  and  seventy  to  him. 

The  Court  charged  the  jury  that,  under  the  facts  aforesaid, 
the  property  levied  on  was  not  subject  to  the  execution,  and  a 
verdict  was  returned  accordingly. 

The  plaintiflF  excepted  to  said  charge,  and  now  assigns  error 
thereon. 

E.  H.  WoRRiLL,  for  plaintiff  in  error. 

W.  A.  Little  ;  Henry  L.  Benning*  for  defendant. 

Trippe,  Judge. 

Section  1979,  Revised  Code,  provides  that  'Uhe  Attorney's 
lien  shall  attach  for  his  fees  *  *  upon  all  property  recovered 
by  him,  and  shall  be  superior  to  all  other  liens  thereon." 
There  was  no  objection  made  on  the  ground  of  fraud  between 
the  attorney  and  client,  as  against  creditors,  or  that  the  attor- 
ney's services  were  not  fully  worth  the  fee  contracted  for. 
The  lot  of  land  which  was  to  be  given  for  the  services  was 
worth  about  one-third  of  the  whole  land  recovered.     The  liti- 
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gation  was  pending  for  many  years,  and  in  two  forums.  If 
there  had  been  no  recovery  there  would  have  been  no  com- 
pensation. The  claim  then  of  the  attorney  was  good  and  un- 
contested for  the  amount  he  had  contracted  for.  To  that  ex- 
tent it  was  superior  to  the  judgment  creditors :  Morrison, 
Heard  &  Company  vs.  Ponder  et  aJ.,  45  Georgia,  167.  This 
being  so,  had  lot  one  hundred  and  seventy  been  ordered  to 
be  sold,  the  attorney  would  have  taken  the  proceeds.  It 
would  have  availed  the  plaintiff  in  execution  nothing.  Why 
then  go  through  the  farce  of  a  sale,  the  costs  of  which  would 
have  fallen  on  the  claimant,  the  attorney?  The  attorney  had 
a  claim,  a  lien  on  the  whole  land  recovered,  to  the  extent  of 
lot  one  hundred  and  seventy.  Ha  held  a  deed  to  that  lot. 
Why  not  permit  him  to  assert  his  title,  his  right  in  the  claim 
case?  Everything  could  have  been  determined  on  the  trial 
of  that  issue  as  well  as  in  any  other  proceeding.  No  one  was 
hurt  by  it,  and  no  right  lost  or  put  at  hazard  thereby. 
Judgment  affirmed. 


C.  S.  &  S.  BuRTS,  plaintiffs  in  error,  vs.  Charles  T.  Farrar,. 
defendant  in  error. 

The  CoQStitation  of  1868  intended  to  provide  for  an  appeal  to  the  Sape-^ 
rior  Coort  from  the  judgments  of  Justices  of  the  Peace,  in  all  caseg 
where  the  amount  in  controversy  between  the  parties  was  over  $50  00, 
whether  that  controversy  originated  in  a  claim  case,  or  in  any  other 
class  of  casee  of  which  the  Justices  of  the  Peace  had  jurisdiction  to 
hear  and  determine. 

Claims.    Appeals.    Justice  Court.    Before  Judge  Under- 
wood.    Whitfield  Superior  Court.    October  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

T.  R.  Jones  ;  Johnson  &  McCamy,  for  plaintiffs  in  error. 

D.  A.  Walker,  by  brief,  for  defendant.     *** 
Vou  L.  89. 
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Warner,  Chief  Justice. 

This  was  a  motion  made  in  the  Court  below  in  arrest  of  a 
judgment  which  had  been  rendered  in  that  Court.  The  mo- 
tion was  overruled,  and  tlie  plaintiff  in  error  excepted.  The 
record  containing  the  proceedings  in  the  case  in  which  the 
judgment  was  rendered  is  not  before  us.  The  agreed  state- 
ment of  &cts  as  to  what  is  in  the  record  are,  that  Farrar  sued 
out  an  execution,  founded  on  a  kborer^s  lien,  for  $76  00, 
which  was  levied  on  a  shingle  machine  worth  $400  00,  and 
claimed  by  Burts.  The  execution  was  issued  by  a  Justice  of 
the  Peace,  and  the  claim  was  returned  and  tried  before  him, 
who  decided  that  the  property  levied  on  was  not  subject. 
Farrar  entered  an  appeal  to  the  Superior  Court,  and  <»i  the 
trial  of  the  appeal,  the  jury  found  the  property  levied  on  sub- 
ject to  the  execution,  and  judgment  was  entered  thereon.  The 
motion  in  arrest  of  judgment  is  made  on  the  ground  that  an 
appeal  did  not  lie  from  the  judgment  of  the  Justice  in  a  claim 
case  to  the  Superior  Court,  and,  therefore,  that  Court  had  no 
jurisdiction  to  try  it  and  render  a  judgment  thereon. 

By  the  Constitution,  Justices  of  the  Peace  Iiave  jurisdic- 
tion in  civil  cases  where  the  principal  sura  claimed  does  not 
exceed  $100  00;  but  in  cases  where  the  sum  claimed  is  more 
than  $50  00,  there  may  be  an  appeal  to  the  Superior  Court, 
under  such  regulations  as  may  be  prescribed  by  law.  The  2d 
section  of  the  Act  of  1868  provides  for  an  appeal  to  the  Su- 
perior Court  from  the  judgment  of  the  Justice,  when  the 
amount  is  over  $50  00,  as  contemplated  by  the  Constitution, 
and  this  applies  as  well  to  the  judgment  of  the  Justice  in 
claim  cases  as  to  his  judgment  in  any  other  class  of  cases  of 
which  he  has  jurisdiction,  where  the  amount  claimed  is  over 
$50  00.  In  this  case,  the  plaintiff  claimed  $75  00  to  be  due 
him,  and  levied  his  execution  on  the  shingle  machine,  worth 
^400  00,  to  satisfy  that  claim,  and  when  it  was  claimed  by 
Burts,  the  question  for  the  judgment  of  the  Justice  was, 
whether  it  was  subject  to  be  sold  to  satisfy  the  plaintiff's 
claim  of  $75  00,  and  that  being  so,  either  party  dissati^ed 
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with  the  judgment  of  the  Justice,  had  the  right  to  appeal 
therefrom  to  the  Su|>erior  Court.  The  Constitution  intended 
to  provide  for  an  appeal  to  the  Superior  Court  from  the  judg- 
ment of  Justices  of  the  Peace  in  all  cases  where  the  amount 
in  controversy  between  the  parties  was  over  $50  00,  whether 
that  controversy  originated  in  a  claim  case,  or  in  any  other 
elass  of  cases  of  which  the  Justices  of  the  Peace  had  jurisdic- 
tion to  hear  and  determine.  There  was  no  defect  in  the  plead- 
ings, or  record,  so  far  as  the  bill  of  exceptions  discloses  on  the 
agreed  statement  of  facts,  which  would  authorize  the  Court  to 
have  arrested  the  judgment. 
Let  the  judgment  of  ih9  Court  below  be  affirmed. 


Richard  R.  Gcetchius  et  dl.j  plaintifl&  in  error,  vs.  Mary 
Hodges,  administratrix,  defendant  in  error. 

1.  The  legal  construction  of  the  agreement  made  between  the  plaintiffs 
in  error  and  the  defendant,  which  was,  by  its  terms,  to  be  made  an 
award,  and  was  so  made  by  the  arbitrators  and  also  entered  on  the 
minutes  of  the  Court  and  made  the  decree  thereof  without  exception, 
is  that  defendant  was  to  receive  from  plaintiffs  the  amount  therein 
specified  by  January  Ist,  1871,  for  her  interest  in  the  partnership 
property,  and  that  defendant  was  to  deposit  $2,400  00  of  said  amount 
as  an  indemnity  against  her  proportion  of  the  liability  for  outstanding 
debts,  under  the  terms  set  out  in  the  agreement,  and  to  protect  the 
interest  conveyed  to  Theodore  Ewing  against  the  same. 

2.  If  there  was  ambiguity  as  to  the  meaning  of  the  agreement,  etc.,  the 
verdict  of  the  jury  rendered  on  the  application  to  have  a  more  full 
decree  entered,  and  for  an  execution  to  enforce  the  same,  and  the 
issue  made  thereon,  determined  the  questions  involved,  and  authorissed 
the  order  of  the  Court  that  was  granted. 

Contracta.  Ambiguity.  Verdict.  Before  Judge  Jame8 
Johnson.    Muscogee  Superior  Court.    May  Term,  1873. 

Mary  W.  Hodges,  as  administratrix  of  Samuel  K.  Hodges, 
deceased,  filed  her  bill  against  Richard  B.  Goetchias  and 
Reuben  H.  England,  making,  in  substance,  the  following 
case: 
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On  July  28th,  1856,  complainant's  intestate  and  Richard 
B.  Gcetchius  entered  into  a  copartnership,  under  the  name 
and  style  of  Groetchius  &  Hodges.  Goetchius  was  to  con- 
tribute to  said  business  certain  lots  of  land  of  the  value  of 
$5,000  00,  and  Hodges  $5,000  00  in  cash.  The  improve- 
ments to  be  made  on  said  lots,  in  the  erection  of  machinery, 
etc.,  were  to  constitute  a  portion  of  the  capital  stock.  Hodges 
was  to  keep  the  books  and  be  the  financial  agent  of  the  firm. 
Goetchius  was  to  give  his  whole  time  and  attention  to  the 
mechanical  portion  of  the  business.  The  partnership  was  to 
continue  until  dissolved  by  mutual  consent,  or  the  death  of 
one  of  the  partners,  or  by  operation  of  law.  An  inventory 
and  balance  sheet  was  to  be  made  annually  and  each  party 
allowed  to  draw  out  a  portion  of  the  profits.  In  case  of  the 
death  of  either  partner,  the  survivor  should  conduct  the  busi- 
ness for  the  benefit  of  all  parties  until  the  close  of  the  current 
year,  and  the  legal  representative  of  the  deceased,  with  the 
surviving  partner,  were  allowed  still  further  to  continue  said 
business  as  long  as  they  might  consider  best. 

Hodges  fulfilled  all  of  his  undertakings  under  said  contract 
of  partnership.  The  business  of  the  firm  commenced  on  Oc- 
tober 1st,  1856,  and  continued  until  September,  1864,  wlien 
Hodges  died  intestate,  leaving  complainant  as  his  widow,  his 
only  heir-al-law. 

The  profiis  of  the  firm  were  invested  in  materials,  ma- 
chinery and  buildings  adapted  to  the  business,  which  was  for 
steam  planing,  sash  making,  and  other  matters  in  connection 
with  house  building,  so  that  at  the  deatli  of  Hodges  the  part- 
nership property  was  worth  from  $50,000  00  to  $60,000  00. 
At  the  close  of  the  war  the  lots  and  buildings  were  worth, 
and  are  now  worth,  from  $30,000  to  $40,000  00,  whilst  the 
firm  indebtedness  did  not  exceed  $3,000  00,  with  interest  from 
about  the  year  1861.  At  the  death  of  Hodges  he  owned  three- 
eighths  of  the  whole  property,  and  was  liable  for  the  same 
proportion  of  the  firm  debts,  having,  during  his  life,  with  the 
consent  of  Goetchius,  received  into  the  bustne&s  the  defendant, 
England,  by  selling  to  him  one-eighth  of  his  half  interest 
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After  the  close  of  the  war,  the  defendants,  being  in  posses- 
sion of  the  firm  property,  went  on  to  repair  the  same  and  to 
earry  on  the  business  hitherto  conducted,  and  to  lease  out  to 
other  parties,  at  large  rents,  parts  of  said  firm  property,  avow- 
edly for  the  purpose  of  paying  the  partnership  debts.  They 
submitted  to  complainant  a  proposition  to  carry  on  the  busi- 
ness in  the  name  of  Groetchius,  England  &  Hodges,  the  de- 
fendants each  reserving  to  himself,  as  a  part  of  the  expenses, 
$1,200  00,  to  which  complainant  refused  to  accede,  deeming 
it  best  that  the  creditors  should  be  paid  off  and  the  partner- 
ship closed.  Against  the  objection  of  complainant,  the  de- 
fendant, Gcetchius,  has  continued  to  use  the  name  of  Gcetch- 
ius, England  &  Hodges,  to  use  said  machinery  to  its  great 
detriment  and  injury,  and  to  appropriate  all  the  proceeds 
thereof  to  himself.  He  has  not  paid  off  any  of  the  debts  of 
Gcetchius  &  Hodges,  but  has  allowed  the  same  to  be  sued  and 
to  accumulate  with  interest.  The  defendants  have  not  paid 
to  her  anything  for  the  use  of  said  property  except  $691  26. 
Upon  a  fair  accounting,  said  defendants,  after  paying  the  debts 
of  the  former  firm  of  (Jcetchius  &  Hodges,  would  be  indebted 
to  her  in  a  large  amount,  for  which  she  is  entitled  to  a  lien  on 
said  property. 

Groetchius  has  filed  a  bill  for  partition,  asking  for  a  sale  of 
said  property,  in  which  he  claims  a  large  part  of  the  ma- 
chinery aforesaid  to  be  his  individual  property.  If  said  peti- 
tion is  granted,  and  said  property  sold  before  the  defendants 
shall  account  to  complainant  for  her  interest  in  the  same, 
ignorant  of  what  the  sum  may  be,  she  would  be  compelled  to 
raise  the  whole  amount  which  might  be  bid  for  said  prop- 
erty, or  stand  by  and  see  her  interests  sacrificed. 

Prayer,  that  Gcetchius  may  be  enjoined  from  proceeding 
with  said  petition  for  partition ;  that  a  receiver  may  be  ap- 
pointed to  take  charge  of  said  estate  and  rent  the  same;  that 
the  defendants  may  be  required  to  deliver  the  books  of  said 
firm,  and  the  accounts  and  vouchers  belonging  thereto,  to  said 
receiver;  that  the  defendants  be  restrained  from  collecting  any 
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partnership  debtR ;  that  an  account  be  had ;  that  the  writ  of 
8ubp<Bna  may  issue. 

The  defendants  answered,  substantially,  as  follows:  The 
firm  of  Groetchius  &  Hodges  was  formed,  as  stated  in  the  bill, 
and  continued  until  July  9th,  1860,  at  which  time  Hodges 
sold  to  one  Theodore  Ewing  an  interest  of  one-eighth  in  said 
business.  The  new  firm  continued  business,  under  written  ar- 
ticles of  agreement,  in  which  it  was  stipulated  that  Gtetchius, 
for  his  skill  and  services,  was  to  receive  an  annual  salary  of 
$1,200  00;  Hodges,  for  his  services,  $1,000  00,  and  Ewing, 
$900  00.  In  April,  1863,  Ewing  sold  his  interest  to  En- 
gland. The  business  was  continued  under  the  name  of  Groetch- 
ius,  Hodges  &  Company  until  the  death  of  Hodges,  which 
took  place  in  September,  1864.  la  July,  1860,  the  property 
of  the  firm  of  Groetchius  &  Hodges,  including  the  ontstapding 
indebtedness  to  them,  was  estimated  to  be  worth  $60,000  00. 
During  the  war,  in  October,  1863,  the  Confederate  States 
Government  took  possession  of  the  real  estate,  machinery,  etc., 
of  said  firm  for  public  purposes,  and  retained  possession  until 
April,  1865,  at  a  rent  of  $1,200  00  per  annum,  in  Confederate 
money..  During  the  month  last  aforesaid,  Wilson's  command 
of  Federal  forces  entered  the  city  of  Columbus  and  were  about 
to  burn  all  of  the  aforesaid  property,  when,  through  the  exer- 
tions of  the  Rev.  Dr.  Hawks,  the  buildings  were  saved  on  the 
condition  that  all  of  the  Confederate  property  shouM  be  burnt 
in  the  streets  and  the  machinery  destroyed,  which  was  accord- 
ingly done.  A  sliort  time  after  the  destruction  of  the  afore- 
said machinery,  the  defendants  and  complainant  had  a  confer- 
ence in  reference  to  the  repairing  of  the  same.  It  was  agreed 
that  the  repairs  should  be  made  at  the  joint  expense  of  all 
parties  in  proportion  to  the  respective  interests  held  by  them. 
Defendants  made  the  repairs  at  a  large  expense,  to- wit: 
$8,650  00,  besides  the  earnings  of  the  business,  but  complain- 
ant has  failed  and  refused  to  pay  her  proportion  thereof.  They 
have  paid  all  the  debts  outstanding  against  Goetchius  & 
Hodges,  except  those  to  which  they  had  a  l^al  defense. 
Defendants  deny  that  they  carried  on  business  in  the  name 
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of  Goetchius,  Hodges  &  England,  or  that  they  have  incurred 
new  liabilities  for  which  complainant  is  bound.  They  deny 
tliat  the  profits  have  been  large.  The  destruction  of  thdr 
machinery  in  April,  1865,  necessarily  incurred  heavy  ex- 
penses, and  the  desolate  condition  of  tlie  country  forbade 
large  profits.  They  admit  the  filing  of  the  petition  for  a 
partition.  Having  made  various  efforts  to  get  complainant 
to  a  settlement  and  failed,  they  took  this  step  to  force  such  a 
result  Since  the  filing  of  complainant's  bill,  they  have  made 
no  motion  in  reference  to  said  partition,  under  the  hope  that 
a  full  and  fair  account  might  now  be  had. 

The  answer  then  proceeds  at  length  to  give  a  detailed  state- 
ment of  the  business,  etc,  of  the  aforesaid  firms,  all  of  which 
is  omitted  as  unnecessary  to  an  understanding  of  the  decision. 

The  matters  in  controversy  were  submitted  to  arbitration 
by  an  agreement  executed  on  March  15th,  1870,  William  A. 
Barden  selected  by  complainant,  George  W.  Woodruff  by  de- 
fendants, and  James  M.  Smith  by  the  arbitrators. 

Pending  the  arbitration,  on  November  5th,  1870,  the  fol- 
lowing agreement  was  entered  into : 

"This  agreement,  made  and  entered  into  this  5th  Novem- 
ber, 1870,  between  Mary  W.  Hodges,  administratrix  and  sole 
heir-at-law  of  Samuel  K.  Hodges,  deceased,  she  being  the 
widow  of  said  Hodges^  who  died  intestate,  of  the  one  part, 
and  lUchard  R.  Goetchius  and  Reuben  H.  England,  of  the 
other  part,  witnesseth,  that  whereas,  certain  matters  of  dif- 
ference have  heretofore  existed  between  the  said  parties  as  to 
the  terms  of  dissolution  of  the  late  partnership  of  Groetchius 
&  Hodges,  which  expired  by  the  death  of  Samuel  K.  Hodges, 
and  which  the  said  Mary  refused  to  continue ;  and  whereas,  all 
8uch  differences  have  been  settled  on  the  fol  lowing  terms,  to- wit : 
the  said  Mary  W.  is  to  receive  $7,500  00  for  her  three-eighths 
undivided  interest  in  the  property  known  as  the  Columbus 
Steam  Planing  Mills ;  and  whereas,  there  are  certain  judg- 
ments and  debts  outstanding  against  the  said  firm,  a  list  of 
which  is  hereto  appended,  it  is  further  agreed  that  Mrs. 
Hodges  shall  invest  tiie  sum  of  $2,600  00  in  United  States 
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five-twenty  bonds,  or  other  good  security  of  bond  and  mort- 
gage, if  she  can  obtain  a  greater  rate  of  interest,  which  interest 
she  shall  be  allowed  to  draw  and  use,  said  securities  to  be  de- 
posited in  the  hands  of  Smith  &  Alexander,  as  attorneys  of 
Theodore  Ewing,  and  to  be  held  by  them  as  an  indemnity  to 
the  said  Ewing  until  all  of  said  debts  shall  be  compromised, 
or  in  some  other  way  finally  discharged,  when  the  same  are 
to  be  paid  over  to  Mrs.  Mary  W.  Hodges,  her  heirs  or  as- 
signs, and  in  case  at  any  time  a  judgment,  founded  upon  the 
debts  herein  set  forth,  should  be  about  to  sell  the  interest 
conveyed  to  Theodore  Ewing,  then  the  said  Smith  &  Alex- 
ander shall  be  at  liberty  to  use  any  of  said  securities  for  the 
purpose  of  paying  off  the  same.  And  it  is  further  agreed 
that  if  either  the  said  Ewing,  or  the  said  Gcetchius,  or  any 
one  for  them,  shall,  directly  or  indirectly,  purchase  or  pay  off 
any  of  said  claims  at  less  than  the  face  thereof,  Mrs.  Hodges 
shall  only  be  charged  the  actual  amount  at  which  said  claims 
were  purchased  or  paid  off;  and  that  William  A.  Barden, 
George  W.  Woodruff  and  James  M.  Smith,  arbitrators,  each 
receive  $200  00,  to  be  paid  pro  rata  by  the  several  parties. 
And  we  agree  that  this  shall  stand  as  an  award,  provided  the 
payment  above  stated  of  $7,500  00  shall  be  made  by  the  first 
of  January,  1871. 

(Signed)  "Mary  W.  Hodges,  Adm'rx, 

"  per  R.  J.  Moses,  Attorney. 

(Signed)  "R.  R.  Gcetchius, 

"R.  H.  England, 
"by  M.  H.  Blandford,  Attorney  at  Law." 

At  the  November  term,  1870,  of  Muscogee  Superior  Court, 
the  foregoing  agreement  was  returned  by  the  arbitrators  as 
their  award,  entered  on  the  minutes  and  made  the  decree  of 
the  Court.  At  the  May  term,  1873,  of  said  Court,  complain- 
ant moved  for  a  more  full  decree,  and  for  execution.  The 
defendants  showed  to  the  contrary,  as  follows : 

1st.  Said  award  was  not  rendered  upon  the  submission 
made^  but  upon  a  contract  and  agreement  entered  into  subse- 
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quently  by  movant,  defendants,  and  one  Theodore  Ewing, 
who  was  not  a  party  to  the  arbitration,  which  contract  was 
that  movant  was  to  sell  to  Ewing  her  intestate's  three-eighths 
interest  in  the  Columbus  Planing  Mills  property  at  and  for 
the  sum  of  $7,500  00.  The  deed  was  made  and  deposited  as 
an  escrow,  to  be  delivered  upon  the  payment  by  Ewing  of  the 
said  sum  of  $7,600  00,  which  was  not  binding  upon  any  of 
the  parties  unless  paid  by  January  1st,  1871. 

2d.  Because  it  was  never  intended  between  movant  and 
defendants  that  they  were  ever  to  be  the  purchasers  of  said 
interest,  or  responsible  therefor,  or  that  any  decree  or  judg- 
ment should  be  entered  by  the  Court  against  them  for  the 
said  $7,500  00,  but  that  the  award  was  to  be  of  no  effect  ex- 
cept the  purchase  money  was  paid  by  Ewing,  the  purchaser, 
and  not  by  these  defendants. 

3d.  Because  Theodore  Ewing,  the  purchaser  of  movant's 
three-eighths  interest,  is  not  a  party  to  any  of  the  proceed- 
ings before  the  Court,  is  not  within  its  jurisdiction,  and  there- 
fore no  decree  can  be  rendered  against  him. 

4th.  Because  the  award  of  the  arbitrators  was  founded  upon 
a  condition  precedent,  which  has  not  been  performed,  and 
without  which  the  award  cannot  be  legally  executed. 

dth.  Because  the  decree  asked  for  would  make  defendants 
purchasers  of  property  they  never  bought,  or  the  securities 
for  the  purchase  money  thereof,  and  for  which  they  never 
bound  themselves,  nor  in  anywise  made  themselves  liable. 

Issue  was  joined  by  the  movant  as  follows : 

"And  the  said  Mary  W.  Hodges  says  that  said  agreement 
for  an  award  was  made  by  the  parties  as  set  forth,  and  that 
when  said  agreement  was  made,  the  said  Goetchiiis  &  England 
undertook  that  Theodore  Ewing  would  buy  the  three-eighths 
interest  of  Mrs.  Hodges,  and  that  all  she  agreed  to  do,  or  was 
expected  to  do,  was  to  wait  until  January  1st,  1871,  for  the 
payment  of  the  money .'* 

The  jury  found  the  issue  in  favor  of  the  complainant; 
whereupon,  the  Court  ordered  and  decreed  "that  a  writ  of 
execution  do  issue,  to  be  directed  to  the  sheriff  of  said  county  of 
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Muscogee,  commanding  him  to  seize  and  sell  the  said  Planing 
Mills  in  said  bill  and  decree  specified,  under  the  rules  r^u- 
lating  sheriff's  sales,  and  that  from  the  money  so  raised  he  pay 
to  said  Mary  W.  Hodges  tlie  sum  of  $7,500  00,  with  interest 
thereon  from  the  1st  of  January,  1871,  less  the  sum  of  $2,500, 
which  last  sum  is  to  be  paid  over  to  Messrs.  Smith  &  Alex- 
ander, under  the  provisions  and  terms  of  said  decree  in  said 
cause. 

''And  it  is  further  ordered  and  decreed  that  said  sheriff, 
upon  said  sale  and  payment  of  the  purchase  money,  he  shall 
make  to  the  purchaser  or  purchasers  a  conveyance  therefor  in 
fee-simple,  and  that  he  make  due  return  of  his  actings  on  said 
writ  of  execution  to  this  Court  on  the  first  day  of  the  next 
term  thereof." 

To  this  last  order  the  defendants  excepted,  and  now  assign 
error  thereon. 

Blandford  &  Crawford  ;  Ingram  &  Crawford,  for 
plaintiffs  in  error. 

E.  J.  Moses,  for  defendant. 

Trippe,  Judge. 

1.  The  exception  to  the  order  of  the  Court  is,  that  the 
agreement  of  the  parties  which  was,  by  its  terms,  to  be  made 
the  award  of  the  arbitrators,  and  was  so  made,  and  entered 
on  the  minutes  of  the  Court  and  made  the  decree  thereof,  did 
not  bind  plaintiffi  in  error  for  the  payment  of  the  $7,500  00 
which  was  to  be  received  by  complainant  for  her  three-eighths 
interest  in  the  property,  but  was  to  be  paid  by  Theodore 
Ewing.  Ewing  was  not  a  party  to  the  submission,  the  agree- 
ment or  the  award,  nor  the  order  making  the  award  the  de- 
cree of  the  Court  The  parties  litigant  were  Mrs.  Hodges  on 
one  side  and  Goetchius  and  England  on  the  other.  The 
award  was,  that  she  should  receive  $7,500  00  for  her  interest 
in  the  property.  Receive  it  from  whom  ?  There  could  be 
but  one  source  from  which  it  could  come  by  the  award.     If 
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one  party  to  a  suit  is  to  receive  money  in  settling  the  litiga- 
tion, the  other  party  certainly  must  pay  it,  and  must  be  bound 
to  pay  it,  else  the  award  and  the  judgment  is  a  nullity.  Courts 
do  not  grant  judgments  as  mere  surplusage,  as  a  matter  con- 
tingent on  what  an  outside  party  may  choose  to  do.  At  least 
they  will  not  be  so  construed,  unless  it  plainly  appears  that 
the  parties  so  intend.  We  do  not  think  that  such  intention 
so  appears  in  this  case.  It  is  true  the  agreement  and  award 
speak  of  an  interest  to  be  conveyed  to  Ewing,  and  probably 
it  was  Mrs.  Hodges^  interest.  But  that  even  is  not  so  stated. 
She  was  to  deposit  a  portion  of  what  she  was  to  receive  as  a 
security  to  protect  the  interest  conveyed  to  Ewing  against  any 
debts  due  by  the  company.  This  suggests  that  Ewing  was 
to  have  her  interest.  But  it  is  nowhere  said  that  Ewing  was 
to  make  the  payment  to  her,  or  that  she  was  to  look  to  him 
for  it ;  nor,  indeed,  that  Ewing  was  to  pay  the  $7,500  00  to 
any  one,  or  what  amount,  if  any,  he  was  to  pay,  or  to  whom. 
The  award  and  judgment  were  between  Mrs.  Hodges  and 
Goetchius  and  England,  and  they  had  the  right  to  call  on 
each  other  respectively  for  its  enforcement. 

2.  But  even  if  there  was  on  the  face  of  the  agreement| 
award  and  decree  any  ambiguity  on  this  point,  these  very  ques- 
tions were  made  and  issue  joined,  and  they  were  passed  upon 
by  a  jury.  That  verdict  stands;  there  is  no  motion  to  set  it 
aside,  nor  any  complaint  made  against  it.  Was  it,  too,  a  vain 
thing,  like,  it  is  claimed,  the  agreement  was;  and  the  award 
and  the  order  making  the  award  the  judgment  of  the  Court? 
Do  they  all  mean  nothing,  taken  singly  or  collectively? 
What,  then,  would  end  this  litigation?  What  are  and  where 
are  the  rights  of  the  complainant?  We  think  that  the  ver* 
diet  of  the  jury,  rendered  on  the  application  for  an  execution 
to  enforce  the  decree  and  the  issue  made  thereon,  determined 
the  questions  involved,  and  authorized  the  order  of  the  Court 
that  was  granted.  If  there  were  errors  committed  in  obtain- 
ing that  verdict,  exceptions  should  have  been  made  to  them, 
and  their  correction  sought. 

Judgment  affirmed. 
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City  Council  of  Augusta  vs.  Marks. 

City  Council  of  Augusta,  plaintiff  in  error,  vs.  David 
W.  Marks,  defendant  in  error. 

The  owner  of  land  taken  for  the  use  of  the  public,  is  entitled  to  be  paid 
therefor  the  value  thereof  in  money ;  but  if,  in  appropriating  his  land 
for  the  use  of  the  public,  consequential  damages  result  to  the  owner, 
the  bene6t8  which  be  may  have  derived  from  the  appropriation,  if  any, 
may  be  set  off  against  such  consequential  damages,  but  not  against  the 
value  of  the  land. 

Constitutional  law.  Eminent  domain.  Damages.  Before 
Judge  Gibson.  Richmond  Superior  Court  October  Term, 
1873. 

For  the  facts  of  this  case,  see  the  decision. 

J.  C.  C.  Black  ;  W.  H.  Hull,  for  plaintiff  in  error. 

H.  Clay  Foster,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  the  City  Coun- 
cil of  Augusta,  by  an  ordinance  of  the  city,  in  pursuance  of 
an  Act  of  the  General  Assembly,  approved  24th  of  August, 
1872,  for  the  purpose  of  opening,  changing,  widening  and 
extending  the  streets  in  said  city,  took  from  the  api)ellant, 
Marks,  three  127-1000  acres  of  his  land.  Three  appraisers 
were  nominated,  according  to  the  provisions  of  the  Act  of  the 
General  Assembly,  to  assess  the  damages— one  by  the  appel- 
lant, one  by  the  Mayor  of  the  city,  and  the  otiier  by  the  Ordi- 
nary of  the  county  of  Richmond.  Two  of  the  appraisers 
made  the  following  award :  "  That  the  city  of  Augusta  has 
taken  from  D.  W.  Marks,  for  the  purpose  aforesaid,  three 
127-1000  acres  of  land,  and  that  the  land  from  which  this  is 
taken  is  worth  $700  00  per  acre;  that  we  consider  that  he  has 
been  benefited  J350  00  per  acre.  For  the  three  127-1000 
acres  of  land  so  taken,  we  therefore  award  said  D.  W.  Marks 
the  sum  of  $1,094  45,  to  be  paid  by  the  city."  From  this 
award  of  the  appraisers,  Marks  appealed  to  the  Superior 
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Court,  and  on  the  trial  thereof,  there  being  no  controversy  as 
to  the  facts,  the  Court  hehl  and  decided  that  the  Act  under 
which  the  proceedings  were  had  did  not  authorize  the  benefits 
to  be  deducted  from  the  value  of  the  land  taken,  and  directed 
a  verdict  for  the  appellant  for  the  value  of  the  land  taken  by 
the  city;  whereupon,  the  City  Council,  by  its  attorney,  excep- 
ted. 

By  the  Act  of  1872,  it  is  provided  that  the  appraisers  ap- 
pointed to  assess  the  damages  shall,  in  all  cases,  in  making  up 
their  award,  consider  the  benefits  from  the  opening,  changing, 
widening  or  extension  of  such  streets  accruing  to  the  owner 
or  owners  of  such  land  or  other  property,  and  set  off  such 
benefits  against  such  damages,  but  in  no  event  giving  an  award 
against  such  owner  or  owners  for  the  excess  of  benefits  over 
damages.  Construing  this  Act  of  the  General  Assembly  in 
the  light  of  the  decision  of  this  Court  in  the  case  of  Jones  vs. 
The  Wills  Valley  Railroad  Company y  30  Georgia  Reports,  43, 
and  the  case  of  The  Mayor  and  Aldermen  of  Savannah  vs. 
Hartridge,  37  Georgia  Reports,  113,  both  of  which  had  been 
decided  before  the  A^Tin  question  was  passed,  we  cannot  pre- 
sume that  a  different  rule  as  to  setting  off  benefits  against 
damages  was  intended  than  the  one  recognized  by  the  decis- 
ions of  this  Court,  to-wit :  That  the  owner  of  land  taken  for 
the  use  of  the  public,  is  entitled  to  be  paid  therefor  the  value 
of  the  land  so  taken  in  money ;  but  if,  in  taking  and  appro- 
priating his  land  for  the  use  of  the  public,  consequential  dam- 
ages result  from  such  appropriation  to  the  owner  thereof,  the 
benefits  which  such  owner  may  have  derived  from  such  ap- 
propriation of  his  property,  if  any,  may  be  set  off  against 
such  consequential  damages,  but  not  against  the  value  of  the 
land  so  taken  for  the  use  of  the  public.  The  verdict  for  the 
value  of  the  land,  in  money,  at  the  time  the  same  was  taken 
for  the  use  of  the  city,  was  right,  according  to  the  decisions  of 
tl)is  Court  before  cited. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Fan  n  ID  w.  Thomason. 

IsHAM  S.  Fannin,  administrator,  plaintiff  in  error,  tw.  Par- 
MENIU8  R.  Thomason,  defendant  in  error. 

1.  On  the  trial  of  a  motion  made  under  the  Relief  Act  of  18G8,  to  open  a 
judgment  rendered  in  1867,  upon  a  note  dated  Febraary  18th.  1861, 
and  due  at  twelve  months,  it  is  not  competent  for  the  defendant  to 
prove  that  in  April,  1861,  he  tendered  bank  bills  in  payment  of  the 
debt,  and  that  the  creditor,  or  his  agent,  then  refused  to  accept  the 
bills,  or  any  payment  of  the  note. 

2.  Where  strch  a  motion  is  filed  on  the  further  ground  that  the  creditor 
had  agreed  during  the  war  to  receive  in  payment  of  the  debt  seven- 
thirty  (7-80)  Confederate  treasury  notes  and  Georgia  bonds,  and  that 
movant,  by  sale  of  cotton,  had  procured  such  notes  and  bonds  and 
tendered  them,  which  were  refused,  and  it  appeured  that  the  movant 
had  kept  them  until  the  trial,  but  collected  the  interest  which  accrued 
on  the  bonds  and  notes  for  his  own  use : 

Meldf  That  the  collection  of  the  interest  by  the  movant  was  an  appropri* 
ation  of  the  bonds  and  notes  for  his  benefit,  and  he  cannot  claim  that 
under  said  statement  of  facts  the  debt  is  discharged  and  satisfied. 

Relief  Act  of  1868.  Tender.  Evidence.  Before  Judge 
Bartlett.  Morgan  Superior  Court.  September  Adjourned 
Term,  1873.  •- 

This  18  the  second  time  this  case  has  been  before  the  Su- 
preme Court.     See  45th  Georgia  ReportSy  533. 

Isham  S.  Fannin,  as  administrator  of  Mary  Johnson, 
brought  complaint  against  Parmenius  R.  Thomason  on  a  note 
for  $3,319  81,  dated  February  13th,  1861,  and  due  twelve 
months  after  date.  In  March,  1867^  the  defendant  confessed 
judgment  for  the  amount  sued  for.  In  November,  1869,  he 
moved  to  open  said  judgment  upon  the  following  grounds : 

1st.  That  in  May,  1861,  he  offered  to  pay  Launcelot  John- 
ston, who  had  control  of  said  note,  the  amount  due  on  the 
same  in  bank  bills,  such  as  Georgia  Railroad,  State  Bank, 
and  such  like  bills,  which  Johnston  n^fiised  to  take.  After- 
wards he  offered  to  pay  said  note  in  Confederate  money,  which 
was  also  refused. 

2d.  That  in  February  or  March,  1863,  Johfiston,  the  agent 
of  the  payee,  Mary  Johnson,  agreed  to  take  interest-bearing 
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Confederate  notes  and  State  bonds.  The  defendant,  upon  said 
agreement,  had  sold,  through  Walker  &  Son,  commission  mer- 
chants, two  hundred  and  four  bales  of  cotton  which  he  had  in 
their  warehouse  in  the  city  of  Augusta,  realizing  from  same 
$10,191  00,  with  which  he  purchased  interest- bearing  Con- 
federate notes  and  State  bonds  to  an  amount  sufficient  to  dis- 
charge said  note.  Two  or  three  weeks  after  said  agreement  and 
sale  of  cotton,  he  offered  the  same  to  said  agent,  who  replied 
that  he  had  now  changed  his  mind,  and  would  not  take  them. 
Said  Confederate  notes  and  State  bonds  were  entirely  lost  to 
him  by  reason  of  such  refusal,  whereby  he  was  damaged  to 
the  amount  due  on  said  note. 

Upon  demurrer  to  said  motion,  the  first  ground  was  stricken. 

The  evidence  sustained  the  second  ground.  But  it  further 
appeared  that  afler  the  tender  of  the  interest-bearing  Confed- 
erate notes  and  State  bonds,  the  defendant  had  collected  the 
interest  thereon  and  appropriated  it  to  his  own  use,  until  they 
became  worthless  from  the  results  of  the  late  war.  The  bonds 
and  notes  were  produced  in  Court. 

The  jury  found  in  fiivor  of  the  movant. 

The  plaintiff  moved  for  a  new  trial  upon  the  following 
grounds,  to- wit: 

Ist.  Because  the  Court  erred  in  not  sustaining  the  demurrer 
to  the  second  ground  of  said  motion. 

2d.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court,  that  ^'a  tender  must  be  continuous,  and  if  they  believe 
from  the  evidence  that  afler  the  tender  there  was  interest  col- 
lected by  the  movant,  (if  they  believe  there  was  a  tender,) 
then  the  tender  is  not  continuous,  and  movant  cannot  avail 
himself  of  that  as  a  tender.'' 

3d.  Because  the  verdict  was  contrary  to  the  evidence  and 
the  law. 

The  motion  was  overruled,  and  plaintiff  excepted. 

Fannin  &  Billups;  A.  G.  &  F.  C.  Foster,  for  plaintiff 
in  error. 

Beese  &  Beese^  for  defendant. 
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Trippe,  Judge. 

1.  The  first  ground  in  the  motion  was,  that  defendant,  in 
May,  1861,  tendered  bank  bills  in  payment  of  the  debt,  which 
were  refused.  This  ground  was  stricken  by  the  Court.  If 
it  was  proper  to  reject  this  as  a  legal  ground  of  defense,  then 
the  testimony  setting  up  the  facts  therein  recited  would  have 
fallen  with  it.  After  this  point  in  the  motion  was  ruled  out, 
there  was  no  foundation  laid  by  the  pleadings  for  the  evidence 
on  that  branch  of  the  case.  Furthermore,  the  proof  of  ten- 
der of  bank  bills  in  May,  1861,  nine  months  before  the  debt 
was  due,  and  the  refusal  to  accept  them  by  the  creditor,  can, 
neither  in  law  or  equity,  afford  any  ground  of  defense  to*  the 
debtor.  Nor  was  it  shown  what  afterwards  became  of  the 
bills.  In  fact,  the  testimony  as  to  the  bank  bills  could  not, 
by  any  possibility,  be  of  any  legal  force,  and  should  have 
been  rejected. 

2.  Another  question  is  presented  in  the  matter  of  the  Con- 
federate and  Georgia  bonds.  If  they  were  procured  under 
circumstances  which  would  have  made  their  tender  and  refu- 
sal a  cause  of  defense  for  the  debtor,  it  was  from  the  fact  that 
under  the  tender  they  were  the  property  of  the  creditor.  A 
valid  tender,  even  of  chattels,  transfers  the  title  to  the  person 
bound  to  receive,  and  the  possession  of  the  promissor,  if  he 
retains  possession  from  that  time,  is  for  the  benefit  of  the  own- 
er: Code,  section  2877.  This  rule  is  for  the  benefit  of  the 
debtor;  but  there  is  an  obligation  resting  upon  him  which  he 
cannot  disregard,  and  if  he  does  disregard  it  he  loses  the  ad- 
vantage that  the  law  would  otherwise  give  him.  By  the  ten- 
der, he  makes  the  articles  tendered  the  property  of  his  credi- 
tor, so  long  as  he  does  not  violate  that  obligation.  By  the 
refusal  to  accept,  and  his  retaining  possession,  he  beoomeS|  as 
it  were,  a  bailee  of  the  creditor,  bound  for  ordinary  prudence 
in  their  preservation  and  protectioi^.  If  the  articles  are  such 
as  are  consumed  by  use,  he  cannot  use  them.  Nor  if  the  use 
necessarily  depreciates  their  value,  should  he  use  them  or  per- 
mit them  to  be  used,  unless  it  be  to  discharge  necessary  ex- 
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penses  for  their  protection.  If  they  be  promissory  notes,  he 
cannot  collect  and  use  for  himself  the  interest  accruing  on 
them,  for  such  would  be  in  conflict  with  the  right  of  the  own- 
er— would  be  a  conversion,  and  equivalent  to  a  withdrawal  of 
the  tender  and  a  destruction  of  all  rights  under  it.  So  in  this 
case.  If  the  bonds  were  tendered  and  thereby  became  the  pro- 
perty of  the  creditor,  the  debtor,  while  he  retained  possession, 
should  have  preserved  them  just  as  they  were,  with  all  their 
incidents,  the  coupons  attached  and  the  interest  accruing  on 
them,  at  the  command  of  the  creditor,  as  they  would  have 
been  had  they  been  in  his  possession.  He  who  takes  the  horse 
or  carriage  of  another  and  uses  it,  or  hires  it  out,  is  guilty  of 
conversion,  and  if  a  debtor  collects  for  his  own  use  the  interest 
on  bonds  belonging  to  his  creditor,  it  is  an  act  negativing  the 
right  of  any  other  person  as  the  owner. 

A  tender  must  be  a  continuing  tender.  The  debtor  must 
be  able  all  the  while  to  meet  the  call  for  the  articles  ten- 
dered without  any  depreciation  or  lessening  of  their  value  re- 
sulting from  any  act  of  his.  When  in  this  case  he  cut  off  the 
coupons  or  collected  the  interest  on  the  seven-thirty  notes, 
they  were  not  then  what  they  were  when  he  offered  them  to 
his  creditor.  If  the  bonds  and  notes  were  the  property  of  the 
creditor  by  virtue  of  the  tender,  so  was  the  interest,  which 
had  accrued,  and  which  had  thereafter  accrued.  The  debtor's 
collection  of  that  interest  and  appropriating  it  to  himself  lost 
him  any  further  right  to  demand  their  acceptance  by  his  cred- 
itor in  their  mutilated  state.  As  to  what  is  the  duty  of  one 
making  a  tender  which  is  refused,  in  disiK)sing  afterwards  of 
the  thing  tendered,  see  Fulton  Bank  of  New  York  vs.  The 
Marine  Bank  of  Chicago,  2  Wallace,  252.  We  say  nothing 
about  the  conflict  between  the  testimony  as  to  the  identity  of 
the  treasury  notes,  and  the  dates  of  the  issue  of  several  of 
them,  and  the  times  when  some  of  the  interest  was  collected. 
In  our  opinion  a  new  trial  should  have  been  granted. 

Judgment  reversed. 


Vol.  L.  40. 
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Walton  vs.  Ramsey. 

jn^jeo         W.  T.  &  L.  D.  Walton,  plaintiffs  in  error,  vs.   Phoolan 
j^JJj  5gl  Ramsey,  defendant  in  error. 

When  a  tract  of  land  is  sold  in  a  bodj,  as  containing  so  many  acres, 
'*  more  or  less,''  and  both  parties  have  an  equal  opportunity  to  judge 
for  themselves,  and  both  act  in  good  faith,  a  deficiency  in  the  quantity 
sold  cannot  be  apportioned. 

Vendor  and  purchaser.  Warranty.  Deed.  Land.  Be- 
fore Judge  Gibson.  Columbia  Superior  Court  September 
Term,  1873. 

For  the  fects  of  this  case,  see  the  decision. 

W.  M.  &  M.  P.  Reese;  C.  H.  Shockley,  for  plaintifi 
in  error. 

Robert  Toombs,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  bj  the  plaintifife  against  the  de- 
fendant to  recover  damages  for  an  alleged  deficiency  in  the 
number  of  acres  in  a  tract  or  settlement  of  land  sold  by  the 
defendant  to  the  plaintifis.  On  the  trial  of  the  case,  as  it  ap- 
pears from  the  record,  the  plaintifis  offered  in  evidence  a  deed 
from  the  defendant  to  them,  by  which  he  bargained,  sold  and 
oonveye<l  to  the  plaintiffs,  in  consi<leration  of  the  sum  of 
$12,000  00,  all  that  tract  or  parcel  of  land  situate  and  lying 
in  Columbia  county,  in  tliis  State,  containing  twelve  hundred 

: acres,  more  or  less,  adjoining  lands  of  J.  S.  Walton,  R.  L. 
Lambkin,  A.  Lambkin  and  others,  and  warranted  the  title 
thereto.  The  plaintifis  claimed  there  was  a  deficiency  of  one 
hundred  and  fifty-six  acres  in  the  tract  or  settlement  of  land 
sold.  On  this  statement  of  facts,  the  defendant  demurred  as 
to  the  right  of  plaintifis  to  recover.     The  Court  sustained  the 

•demurrer,  and  the  plaintiffs  excepted. 

There  is  no  pretence  that  there  was  any  fraud  practiced  in 
the  sale  of  the  land,  or  that  the  purchasers  did  not  have  an 

•equal  opportunity  with  the  seller  to  know  the  numl)er  of  acres 
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the  tract  or  settlement  of  land  contained,  within  the  prescribed 
boundaries  mentioned  in  the  deed.  In  the  case  of  Beall  vs. 
BnrkhaUery  26  Geoi^gia  Beporta,  564,  this  Court  held  and  de- 
cided that,  unless,  where  the  enumeration  of  the  quantity  of 
land  sold  is  of  the  essence  of  the  contract,  and  not  matter  of  de- 
scription merely,  the  covenant  of  warranty  will  not  be  broken 
by  a  deficiency  in  the  quantity  of  land  conveyed.  In  deliv- 
ering its  judgment  in  that  case,  the  Court  said — "  When  the 
words  ^more  or  less'  are  annexed  to  the  quantity  of  land,  it  is 
against  principle  that  the  vendor  should  be  responsible  to  as- 
sure any  given  number  of  acres,  unless  he  practiced  a  fraud 
upon  the  purchaser."  The  Code  declares  that  in  a  sale  of 
lands,  if  the  purchase  is  per  aa^e,  a  deficiency  in  the  number 
of  acres  may  be  apportioned  in  the  price.  If  the  sale  is  by 
the  tract  or  entire  body,  a  deficiency  in  the  quantity  sold  can- 
not be  apportioned.  If  the  quantity  is  specified  as  "  more  or 
less,"  this  qualification  will  cover  any  deficiency  not  so  gross 
as  to  justify  the  suspicion  of  willful  deception  or  mistake 
amounting  to  fraud;  in  this  event,  the  deficiency  is  apportion- 
able — the  purchaser  may  demand  a  rescission  of  the  sale  or 
an  api>ortionment  of  the  price  according  to  relative  value: 
Code,  2642. 

It  is  contended  by  the  plaintifis  in  error  that  the  Code  in- 
troduced a  new  element  of  fraud  which  was  not  recognized  by 
the  Court  in  Becdl  vs.  BurkhaUer,  to- wit:  Legal  fraud.  We 
do  not  think  so.  The  principle  recognized  in  that  case  and 
by  the  Code  is,  that  when  a  tract  or  settlement  of  land  is  sold 
in  a  body,  as  containing  so  many  acres  "more  or  less,"  and 
both  parties  have  an  equal  opportunity  to  judge  for  them- 
selves, and  both  act  in  good  faith,  a  deficiency  in  the  quantity 
sold  cannot  be  apportioned.  The  deficiency  in  quantity  might 
be  so  great  as  to  justify  the  suspicion  of  actual  fraud  and  will- 
ful deception ;  but  that  is  not  this  case,  and,  in  our  judgment, 
it  comes  within  the  decision  made  in  Beail  vs.  BurldwUer^  and 
must  be  controlled  by  it.  The  principle  recognized  by  that 
case  and  the  Code  is,  that  if  there  is  actual  fraud  and  decep- 
tion on  the  part  of  the  vendor  of  the  land,  or  the  deficiency 
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in  the  quantity  of  the  land  is  so  gross  as  to  be  evidence  of  it, 
then  the  deficiency  may  be  apportioned,  but  not  otherwise. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Mayor  and  Council  of  the  City  op  Macon,  plaintiff 
in  error,  vs.  The  Central  Railroad  and  Banking 
Company,  defendant  in  error. 

[This  case  was  argued  at  the  last  ternit  and  decision  reserved.] 

1.  Statates  under  which  exemption  from  taxation  is  claimed  by  corpora- 
tions,  will  be  strictly  construed,  and  the  exemption  will  not  be  held  to 
be  conferred  unless  the  terms  und«^r  which  it  is  granted  clearly  and 
distinctly  show  that  such  was  the  intention  of  the  Legislature. 

2.  The  Act  of  29th  December,  1869,  providing  that  the  '^stockof  the 
Macon  and  Western  Railroad  Company  shall  hereafler  pay  llie  same 
annual  tax  to  the  State  as  the  other  railroad  companies  of  this  State 
now  do,  to  wit :  one- half  of  one  per  cent,  on  the  amount  of  the  net 
income,''  does  not  confer  on  the  company  an  exemption  of  its  prop- 
erty within  the  city  of  Macon  from  liability  to  be  taxed  by  the  city  au- 
thorities as  it  was  before  the  passage  of  said  Act. 

8.  The  city  of  Macon,  under  its  charter,  has  power  to  tax  all  real  and 
personal  property  within  its  limits,  and  there  is  nothing  in  the  charter 
of  the  Macon  ainl  Western  Railroad  Company,  or  in  any  statute,  that 
exempts  the  property  of  the  company  thus  situated  from  the  right  o 
the  city  to  assess  the  taxes  complained  against. 

Corporations.  Taxes,  Laws.  Macon.  Before  Judge  Hill, 
Bibb  county.     At  Chambers.     August  21st,  1873. 

The  Central  Railroad  and  Banking  Company  filed  its  bill 
against  the  Mayor  and  Council  of  the  city  of  Macon,  making 
this  case : 

The  defendant  has  issued  tliree  executions  against  the  Macon 
and  Western  Railroad  Company  for  taxes  for  the  years  1870, 
1871  and  1872,  respectively,  the  first  for  $1,095  00,  the  second 
for  $1,060  00,  and  the  third  for  $1,642  50,  which  have  been 
levied  upon  property  formerly  belonging  to  said  company. 
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The  Macon  and  Western  Railroad  Company  has  been,  by  an 
Act  of  the  General  Assembly  of  the  State  of  Georgia,  ap- 
proved August  26th,  1872,  merged  into  complainant.  The 
property  against  which  said  taxes  were  assessed,  and  now 
levied  on,  with  certain  exceptions,  was  indispensable  to  the 
successful  transaction  of  the  business  of  the  Macon  and  West- 
ern Railroad  Company,  and  now  occupies  the  same  relation 
to  the  business  of  complainant,  being  used  for  depots,  tracks, 
shops,  etc.  The  exceptions  referred  to  have  been  regularly 
returned  for  taxation  and  taxes  paid  thereon.  This  property 
composed  a  part  of  the  capital  stock  of  said  company,  and  is 
now  embraced  in  the  capital  stock  of  complainant.  Neither 
under  the  laws  of  the  State  of  Georgia,  the  amended  charter 
of  the  Macon  and  Western  Railroad  Comj>any,  of  date  Feb- 
ruary 11th,  1869,  nor  under  the  charter  of  the  city  of  Macon, 
has  the  defendant  the  right  to  assess  and  levy  such  a  tax. 
Prays  the  writ  of  injunction. 

The  answer  and  affidavits  are  unnecessary  to  an  understand- 
ing of  the  decision. 

The  bill  was  sanctioned,  and  the  writ  of  injunction  ordered 
to  issue.     Whereupon  the  defendant  excepted. 

John  B.  Weems;  R.  W.  Jemison,  for  plaintiff  in  error. 

Lyon  &  Irvin,  for  defendant 

Trippe,  Judge. 

1.  It  is  a  cardinal  rule  in  the  construction  of  grants  by  the 
public  that  nothing  passes  by  implication;  that  statutes  under 
which  special  privileges,  amongst  which  is  exemption  from 
taxation,  are  claimed  by  a  corporation,  will  be  strictly  con- 
strued in  favor  of  the  public,  and*  the  exemption  will  not  be 
held  to  be  conferred  unless  the  terms  of  the  grant  clearly  and 
distinctly  show  that  such  was  the  intention  of  the  Legislature. 
So  uniform  are  the  authorities  on  this  point  that  it  is  unnec- 
essary to  discuss  it,  or  to  refer  to  but  a  few  of  them :  3  Peters, 
289;  4  Peters,  514;  6  Peters,  736;  19  Pennsylvania,  144;  8 


Digitized  by  LjOOQ IC 


622  SUPREME  COURT  OF  GEORGIA. 

Major  and  Council  of  Macon  vs,  Cenlral  Railroad,  etc.,  Companj. 

Howard,  581;  10  Howard,  376;  I  Black.,  358,  436.  The 
principle  has  been  repeatedly  recognized  by  this  Court:  9 
Georgia,  517;  7  Georgia,  221 ;  8  Oewgia,  23. 

2.  The  exemption  from  liability  to  the  tax  complained 
against  in  this  case,  is  claimed  by  defendant  in  error  under 
the  Act  of  February  9th,  1869.  The  title  and  the  first  sec- 
tion of  that  Act,  which  is  all  that  is  necessary  to  refer  to^  is 
as  follows : 

"An  Act  to  amend  the  charter  of  the  Macon  and  Western 
Railroad  Company,  which  was  as8ente<I  to  on  the  29th  of 
December,  1847 ;  to  allow  an  increase  of  the  capital  stock  of 
said  company;  to  fix  the  rate  of  tax  to  be  paid  by  the  same, 
and  for  other  purposes. 

"Section  I.  Be  it  enacted,  ete.,  That  the  ^id  Macon  and 
Western  Railroad  Company  is  hereby  authorized  to  increase 
its  capital  stock  so  as  to  make  the  same  ($2,500,000  00)  two 
million  five  hundred  thousand  dollars.  This  increase  may  be 
made  from  time  to  time,  as  it  may  be  deemed  expedient  by  a 
majority  of  the  l)oard  of  directors  of  said  company  for  the 
time  being,  and  by  such  sum  or  sums  as  said  board  of  direc- 
tors may  order  and  determine;  and  said  board  of  directors 
for  the  time  being,  is  hereby  authorized,  by  a  majority,  to 
prescribe  the  terms  and  conditions  of  subscription  for  such 
additional  stock  as  may,  from  time  to  time,  be  required :  Pro^ 
vided,  nevertheless^  that  such  additional  stock,  as  it  may  be 
issue<1,  as  well  as  the  present  stock  of  said  company,  shall 
hereafter  pay  the  same  annual  tax  to  the  State  as  the  other 
railroad  companies  of  this  State  now  do,  viz:  one-half  of  one 
per  cent,  on  the  amount  of  the  net  income." 

The  consolidation  or  union  of  the  Macon  and  Western 
Railroad  with  that  of  the  Central  Railroad  took  place  after 
these  taxeB  had  been  assessed  on  the  property  of  the  former, 
and,  therefore,  the  question  is  not  afiected  by  any  provisions 
in  the  charter  of  the  Central  Railroad.  The  taxes  are  for  the 
years  1870,  1871  and  1872. 
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3.  Assuming,  at  this  poiut,  that  the  city  of  Macon  had  the 
power  to  levy  these  taxes  prior  to  the  Act  of  1869,  the  ques- 
tion is,  did  that  Act  grant  to  the  company  an  exemption  of 
its  property  within  the  city  of  Macon  from  liability  to  be 
taxed  by  the  city  authorities  as  it  was  before  the  passage  of 
the  Act  The  terms  of  the  Act  are  really  peculiar.  There 
is,  in  words,  no  exemption  whatever  from  any  taxation,  nor 
an  express  limitation  as  to  the  extent  to  which  it  might  be 
taxed,  even  by  the  State.  The  words  touching  the  question 
are :  ^^ Provided,  nevertheless^  that  such  additional  stock,  as  it 
may  be  issued,  as  well  as  the  present  stock  of  said  company, 
shall  hereafter  pay  the  same  annual  tax  to  the  State  as  the 
other  railroad  companies  of  this  State  now  do,  viz :  one-half 
of  one  per  cent,  on  the  amount  of  the  net  income."  The 
most  that  can  be  claimed  from  this  is,  that  the  State,  in  its 
annual  tax  law,  will  not  assess  upon  the  stock  of  the  company, 
as  tax  for  the  State,  more  than  one-half  of  one  per  cent,  on 
the  net  income.  And,  for  this  reason,  as  a  ground  for  such 
constru(;tion,  the  company,  before  this  Act,  was  liable  to  be 
taxed  on  the  amount  of  its  stock,  say  one-half  of  one  per  cent, 
on  $1 ,600,000  00.  If  the  stock  were  increased  to  $2,500,000, 
it  would  be  liable  to  the  same  rate  on  the  increased  amount, 
to-wit :  one-half  of  one  per  cent,  or  whatever  the  rate  might 
be,  on  the  additional  $1,000,000  00  of  stock.  To  avoid  this, 
the  company,  doubtless,  desired  some  assurance ;  and,  as  there 
was  then  a  tax  of  one-half  of  one  per  cent  on  the  net  income, 
assessed  by  the  State  on  all  railroads,  and  had  been  for  eleven 
years,  the  provision  quoted  was  inserted,  making  it  subject  to 
the  general  tax  law  as  to  railroads. 

But  it  is  totally  unlike  the  guaranty  or  exemption  granted 
any  other  company.  In  the  charter  of  the  Georgia  Railroad, 
the  clause  is,  "The  stock  of  the  said  company  and  its  branches 
shall  be  exempt  from  taxation  for  and  during  the  term  of  seven 
years  from  and  after  the  completion,  etc.;  and  after  that  shall 
be  subject  to  a  tax  not  exceedirtg  one-half  per  cent,  per  annum 
on  the  net  proceeds  of  their  investments :"  Prince's  Digest,  308. 
Here  is  a  clear  negative  against  a  liability  to  be  taxed  beyond 
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the  prescribed  lirait.  And  it  was  so  held  in  The  Georgia 
Railroad  and  Banking  Company  vs.  The  City  Council  of  Au^ 
gusiay  26  Oeorgia^  651.  And  so  in  the  charters  of  the  other 
railroads  which  grant  any  exemption,  express  negative  words 
are  used  against  the  liability  to  taxation  except  at  a  specified 
rate,  such  as,  "shall  not  be  subjected  to  be  taxed  higher/' 
"shall  not  be  taxed  higlier,"  "nor  shall  any  other  tax  be  levied 
and  collected/'  etc.  In  none  of  these  is  there  any  expression 
stating  that  no  other  tax^  except  at  the  specified  rate,  shall  be 
levied  "6y  ihe  State/'  or  shall  be  paid  "to  the  State.''  In  the 
charter  of  the  Muscogee  Railroad  the  words  are,  "shall  not 
be  taxed  by  the  Slate  higher  than  one-half  of  one  per  cent 
upon  its  net  income/'  but  it  is  immediately  added,  *^  nor  shall 
any  other  tax  be  levied  or  collected  on  the  stock  of  said  com- 
pany." 

By  the  Act  of  1869,  the  Macon  and  Western  Railroad  Com- 
pany was  authorized  to  increase  its  capital  stock  to  $2,500,000. 
No  further  road  was  to  be  built;  no  additional  improvements 
were  required;  no  public  interest  to  be  subserved,  or  benefit 
gained.  So  far  as  the  Act  shows,  it  only  authorized  the  di- 
rectors, from  time  to  time,  to  raise  the  then  amount  of  capital 
stock,  one  and  a  quarter  or  one  and  a  half  millions,  to  two 
and  a  half  millions.  No  burden  was  thereby  to  be  assumed 
by  the  company  which  was  not  then  upon  it,  except  that  the 
increased  stock  would  have  increased  its  liability  to  be  taxed 
by  the  State.  Hence,  to  guard  against  that,  were  probably 
added  the  words,  that  it  should  thereafter  "  pay  the  tax  as- 
sessed on  other  roads,  one-half  of  one  per  cent  on  the  net  in- 
come." 

We  do  not  say  that  tliis  exemption  was  secured  as  a  char- 
tered right,  under  the  peculiar  phraseology  of  the  Act.  It  is 
not  necessary  to  pass  upon  tliat.  But  it  is  our  opinion  that 
under  no  proper  construction  of  this  Act  can  it  be  held  that 
the  real  estate  of  the  company,  situate  in  the  city  of  Macon, 
had  any  privileges  secured  to#it  against  the  taxing  power  of 
the  municipal  authorities. 

If,  then,  there  is  no  exemption  in  the  charter  of  the  Macon 
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and  Westera  Railroad  Company,  or  in  any  Act  amendatory 
thereof,  what  is  there  to  prevent  the  Mayor  and  Council  of 
the  city  of  Macon  from  taxing  its  property  within  tiie  limits 
of  the  city  ?  By  the  city  charier,  they  "  have  power  and  au- 
thority to  levy  and  collect  a  tax  upon  all  property,  real  and 
personal,  within  the  limits  of  the  city:''  Act  of  March  21st, 
1866.  The  power  to  tax  all  real  and  personal  property  is 
clear  and  explicit.  If  the  lots  and  parts  of  lots  on  which 
tliis  tax  IS  assessed  were  the  property  of  an  individual  citizen, 
no  question  would  be  raised.  But  it  is  said  that  power  to  tax 
these  lots  on  which  are  the  machine  shops,  depot  buildings, 
and  part  of  the  road-l)ed  of  the  company,  implies  the  power 
to  seize  and  sell,  and  that  thus  a  portion  of  the  apptirtenances 
of  the  road  might  go  into  the  hands  of  strangers,  and  that  it 
could  not  be  the  intent  of  the  Legislature  to  permit  such  im- 
portant interests  as  these  are  to  be  thus  crippled  by  the  dan- 
ger of  dissolution  by  piecemeal.  Would  not  the  same  danger 
exist  if  a  judgment  creditor  were  to  levy  on  this  property? 
Could  he  not  levy  on  the  lots  on  which  are  situate  these  ma- 
chine shops  and  buildings?  Debts  due  the  public  or  private 
creditors  may  be,  and  often  are,  great  inconveniences ;  but  that 
does  not  affect  the  question  of  liability  to  pay.  It  is  not  a 
good  objection  to  say,  if  a  certain  piece  of  property  is  liable 
to  a  tax,  or  a  debt,  that  it  might  be  sold  for  its  payment,  and 
the  owner  seriously  paralyzed  in  his  business.  If  a  railroad 
company  is  solvent,  the  tax  or  debt  could  be,  and  would  be, 
paid  to  avoid  such  great  damage.  If  it  were  insolvent,  and 
could  not  pay,  it  and  its  creditors  might  protect  themselves 
against  the  ruin  or  sacrifice  caused  by  sales  of  detached  [)or- 
tions  of  its  road.  No  person,  be  he  a  man  or  a  corporation, 
can  claim  that  his  legal  liability  to  bear  a  share  of  the  public 
burden  is  to  be  determined  by  the  money  he  might  lose,  or 
the  damage  that  might  ensue  to  his  property  if  that  liability 
be  enforced.  As  a  matter  of  policy,  the  Legislature  has  gran- 
ted to  several  corporations  a  total  exemption  from  taxation, 
or  fixed  their  liability  at  a  limited  rate.  That  is  a  matter 
with  the  law-  making  power.    If  no  such  immunity  is  granted, 
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then  all  property  is  alike  bound  by  the  same  law,  and  none 
has  any  privilege  that  does  not  belong  to  all. 

On  the  other  side,  it  might  be,  and  has  been  asked,  why 
should  not  the  property  of  a  railroad  company,  situate  in  a 
city,  which  may  be  of  very  great  value,  and  which  has  all  the 
benefit  and  protection  of  the  municipal  authorities  and  ordi- 
nances, the  police  and  fire  organizations,  kept  up  and  sup- 
ported at  tlie  expense  of  the  city,  be  subject,  like  all  other 
city  property,  to  bear  a  portion  of  the  burdens  which  such 
benefits  necessarily  require?  But  it  is  unnecessary  to  enter 
into  this  question.  It  is  not  a  sufficient  answer  to  say  that 
some  of  the  property  of  the  company  might  thereby  run  the 
Iiazard  of  being  seized  and  sold,  and  the  whole  corporate 
estate  and  franchise  be  endangered.  It  cannot  be  taxed  higher 
than  what  is  assessed  on  any  other  citizen,  and  if  that  be  paid, 
all  risk  to  property  or  franchise  is  avoided. 

Suffice  it  to  say,  that  where  relief  from  a  common  burden 
is  claimed,  it  must  be  made  to  appear  that  the  exemption  has 
been  distinctly  granted  by  the  authority  which  has  the  power. 
We  do  not  think  that  this  can  be  gotten  from  the  Act  of  Feb- 
ruary 9th,  1869 ;  and  it  is  further  our  opinion  that,  under  the 
powers  conferred  by  the  city  charter,  the  Mayor  an<l  Council 
of  the  city  of  Macon  had  authority  to  levy  and  collect  these 
taxes,  and  that  there  was  error  in  granting  the  injunction  re- 
straining their  collection. 

Judgment  reversed. 


EzEKiEL  B.  Smith,  plaintiff  in  error,  vs.  James  Whittle, 
defendant  in  error. 

John  Durden,  administrator,  plaintiff  in  error,  vs.  James 
Whittle,  defendant  in  error. 

A  homestead,  set  apart  to  the  defendant  in  execution,  under  the  Act  of 
1868,  though  conveyed  to  the  claimant  with  the  approval  of  the  Ordi- 
nary, is  nevertheless  subject  to  a  judgment  against  said  defendant, 
rendered  before  the  passage  of  said  Act. 
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Homestead.  Judgments.  Before  Judge  James  Johnson, 
Talbot  Superior  Court.     September  Term,  1«73. 

The  two  foregoing  cases,  embracing  the  same  question,  were 
argued  and  determined  together. 

For  the  facts  of  this  case,  see  the  decision. 

Willis  &  Willis;  Marion  Bethune;  E.  H.Worrill, 
for  plaintiffs  in  error. 

B.  B.  HiNTON  &  Son,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  comes  before  this  Court  on  a 
bill  of  exceptions  to  the  charge  of  the  Court  at  the  trial  thereof. 
In  1862,  the  plaintiff  in  execution  obtained  a  judgment  against 
the  defendants.  In  1869,  a  homestead  was  set  apart  to  the 
defendants,  which  was  subsequently  conveyed  by  deed  to  the 
claimant  for  a  valuable  consideration,  with  the  approval  of 
the  Ordinary.  The  property  was  levied  on  as  the  property 
of  the  defendant  in  execution.  The  Court  charged  the  jury, 
in  substance,  that,  upon  the  foregoing  statement  of  facts,  the 
property  was  not  subject  to  the  execution  levied  thereon,  to 
which  charge  the  plaintiff  excepted.  This  case  comes  within 
the  ruling  of  this  Court,  in  Gunn  vs.  Thoimlon,  decided  at 
the  last  term,  and  therefore  must  be  controlled  by  it. 

The  case  of  Durden,  plaintiff  in  execution,  vs.  Walton,  de- 
fendant, and  Whittle,  claimant,  in  which  tliesame  question  is 
involved,  was  argued  in  connection  with  the  case  first  stated. 
In  our  judgment  the  Court  below  erred  in  its  charge  to  the 
jury  in  both  cases.. 

Let  the  judgment  of  the  Court  below,  in  both  cases,  be  re- 
versed. 
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NussBAUM  &  Dannenberq,  plaintiffs  in  error,  vs.  Albert 
B.  Koss,  administrator,  defendant  in  error. 

The  issue  in  ihia  case  being  one  to  be  determined  by  the  evidence;  and 
the  whole  question  having  been  submilted  to  the  Judge,  we  see  nothing 
that  calls  for  a  reversal  of  hid  decision. 

New  trial.  Discretion.  Before  Judge  Hill.  Bibb  Su- 
perior Court     April  Term,  1873. 

At  the  May  term,  1870,  of  Bibb  Superior  Court,  Nussbaum 
&  Dan nen berg,  by  their  attorney  at  law,  Henry  W.  Cowles, 
obtained  a  judgment  against  Albert  B.  Ross,  as  administrator 
upon  the  estate  of  John  P.  Lamar,  deceased,  for  $183  57, 
principal,  and  $42  61,  interest  The  execution  based  upon 
this  judgment  was  levied  upon  a  lot  of  land  as  the  property 
of  the  intestate.  The  administrator  filed  an  affidavit  of  ille- 
gality setting  up  payment  The  issue  thus  formed  was  sub- 
mitted to  the  Court,  without  the  intervention  of  a  jury,  upon 
the  following  statement  of  facts: 

Some  time  after  the  aforesaid  execution  was  issued,  Cowles, 
plaintiffs'  attorney,  called  on  Ross,  administrator,  for  pay- 
ment, or  part  payment  thereof.  The  administrator  stated 
that  he  had  no  funds,  but  that  J.  Rutherford,  Esq.,  the  attor- 
ney for  the  estate,  had  in  his  hands  an  execution  secured  by 
a  pledge  of  cotton,  out  of  the  proceeds  of  which  plaintiflfe'  fi. 
fa.  should  be  paid.  Also,  that  if  he,  Cowles,  could  get  any 
person  to  advance  the  money  on  the  fi.  fa.  he,  Rosa,  would 
pay  back  the  same  to  whoever  controlled  said  process.  Cowles 
applied  to  William  P.  Goodall,  repeating  to  him  the  afore- 
said statement  of  Ross,  and  assuring  him  that  such  advance 
would  not  only  accommodate  him  but  also  the  administrator. 
Goodall  called  on  the  administrator,  who  stated  to  him,  sub- 
sfantially,  what  he  had  previously  said  to  Cowles.  Tiie  ad- 
ministrator, in  saying  what  he  did  to  Cowles  and  Goodall, 
believed  that  Goodall  would  be  perfectly  safe  in  advancing 
the  money  under  the  circumstances.  Goodall  did  advancd  the 
principal  and  interest  due  on  said  execution. 
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The  Court  sustained  the  affidavit  of  illegality,  and  plaintifls 
in  execution  excepted. 

PoE  &  HAiiL,  for  plaintiffs  in  error. 

J.  Rutherford,  for  defendant. 

Trippe,  Judge. 

The  whole  question  in  this  case,  to-wit:  whether  the  exe- 
cution was  paid  or  not,  was  submitted  to  the  Judge,  and  that 
being  a  matter  to  be  determined  by  the  evidence,  we  see  noth- 
ing that  demands  of  us  a  revei-sal  of  his  decision. 

Judgment  affirmed. 


Robert  J.  McCamy,  administrator,  plaintiff  in  error,  V8. 
Samuel  Higdon  et  aL,  defendants  in  error. 

1.  A  deed  pnrporting  upon  its  face  to  have  been  made  by  the  guardian 
of  a  minor,  under  the  authoriry  of  a  decree  of  the  Superior  Court,  is 
inadmissible  in  evidence  without  the  production  of  said  decree. 

2.  The  fact  that  the  prescriptive  title  sought  to  be  established  is  based 
upon  a  quit-claim  deed,  as  color  of  title,  does  not  of  itself  negative 
the  presumption  of  good  faith. 

8.  Where  the  evidence  disclosed  that  the  defendants*  vendor  was  a  mere 
squatter,  and  had  no  title  to  the  land  in  controversy ;  that  the  defend- 
ants had  knowledge  of  this  fact  before  and  at  the  time  of  the  execution 
of  the  deed  to  them,  and  before  and  at  the  time  of  the  commencement 
of  their  possession  of  the  land  under  it,  then  no  prescription  could 
have  been  based  thereon. 

Evidence.  Deed.  Prescription.  Before  Judge  Knight. 
Fannin  Superior  Court.     May  Term,  1873. 

As  a  part  of  the  plaintiff's  claim  of  title,  he  tendered  in 
evidence  a  quit-claim  deed  to  an  undivided  fourth  interest  in 
the  pro}>erty  in  dispute,  executed  on  January  2d,  1855,  by 
Dani^  P.  Barnard,  as  guardian  of  Charlotte  E.  K.  Prindle, 
reciting  upon  its  face  to  have  been  made  in  pursuance  of  the 
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provisions  of  a  decree  rendered  at  "  the  last  October  term  *'  of 
Whitfield  Superior  Court,  to  Samuel  M.  Street,  plaintiff's  in- 
testate. 

This  deed  was  objected  to,  upon  the  ground  that  the  decree 
under  which  it  was  executed  had  not  been  produced.  The 
objection  was  sustained,  and  plaintiff  excepted. 

The  remaining  facts  are  set  forth  in  the  decision. 

E.  W.  Chastain  ;  C.  J.  Wkllborn,  by  R.  J.  McCamy, 
for  plaintiff  in  error. 

J.  A.  Jervis;  Thomas  F.  Greer;  W.  T.  Day,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants, under  the  provisions  of  the  statute,  to  recover  the 
possession  of  lot  of  land  number  one  hundred  and  ninety,  in 
the  ninth  district  of  Fannin  county.  On  the  trial  of  the  case, 
the  jury,  under  the  charge  of  the  Court,  found  a  verdict  for 
the  defendants.  A  motion  was  made  for  a  new  trial,  on  the 
several  grounds  contained  therein,  which  was  overruled  by  the 
Court,  and  the  plaintiff  excepted. 

There  were  only  two  grounds  of  error  seriously  urged  be- 
fore this  Court,  embraced  in  the  motion :  First,  as  to  requir- 
ing the  production  of  the  decree  of  the  Superior  Court  of 
Whitfield  county^  which  was  recited  in  one  of  the  plaintiff's 
deeds,  ordering  a  sale  of  the  land ;  and,  second,  as  to  the  qual- 
ification of  the  charge,  as  requested  by  the  plaintiff,  in  view 
of  the  facts  of  the  case. 

1.  There  was  no  error  in  requiring  the  production  of  the 
decree  under  which  the  land  was  ordered  to  be  sold.  The  re- 
cital thereof  in  the  deed  did  not  dispense  with  its  production 
at  the  trial. 

2.  The  defendants  purchased  the  lot  of  land  from  Millsaps, 
who  made  to  them  a  quit-claim  deed,  under  which  th<^de* 
feodants  went  into  possession  of  the  land,  claiming  it  as  their 
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own,  and  had  been  in  possession  thereof  more  than  seven 
years  next  before  the  commencement  of  the  plaintiff's  action. 
The  plaintiff  requested  the  Court  to  charge  the  jury,  "Where 
the  defendants  rely  on  a  quit-claim  deed  as  a  color  of  title, 
they  must  show  by  proof  that  they  bought  in  good  faith, 
claiming  the  whole  lot,  and  believing  that  they  were  getting 
a  good  title.  The  presumption  of  good  faith  does  not  ariso 
where  the  color  of  title  is  a  quit-claim  deed,  but  the  presump- 
tion is,  that  they  knew  they  were  getting  only  what  they  act- 
ually got'*  The  Court  gave  this  request  in  charge  to  the 
jury,  with  the  following  addition^  "that  if  the  defendants 
bought  from  one  in  adverse  possession  of  the  land,  and  had 
held  it  for  over  seven  years  under  color  of  title,  the  jury 
should  find  for  the  defendants/*  In  view  of  the  evidence 
disclosed  in  the  record,  there  was  no  error  in  the  charge  of 
the  Court  of  which  the  plaintiff  has  a  right  to  complain.  If 
the  defendants  purchased  the  land  in  good  faith  from  Millsaps, 
and  took  from  him  a  deed  conveying  the  land  to  them  with- 
out warranty,  that  circumstance  alone  would  not  negative  the 
presumption  of  good  faith,  and  the  Court  properly  gave  the 
additional  charge.  Adverse  possession  of  lands,  under  writ- 
ten evidence  of  title  for  seven  years,  shall  give  a  title  by  pre- 
scription. But  if  such  written  title  be  forged  or  fraudulent, 
and  notice  thereof  be  brought  home  to  the  claimant  before  or 
at  the  time  of  the  commencement  of  his  possession,  no  pre- 
scription can  be  based  thereon :  Code,  section  2641.  A  deed 
without  warranty,  as  in  this  case,  is  written  evidence  of  title, 
and  in  the  absence  of  proof  to  the  contrary,  the  presumption 
is,  that  the  party  claiming  possession  under  it  does  so  in  good 
faith. 

3.  But  if  the  evidence  had  shown  that  Millsaps,  from  whom 
the  defendants  purchased,  was  a  mere  squatter  on  the  land, 
and  had  no  other  title  to  it,  and  that  the  defendants  had 
knowledge  of  that  fact  before  and  at  the  time  of  the  execu- 
tion of  his  deed  to  them,  and  before  and  at  the  time  of  the 
cop)>ienceraent  of  their  possession  of  the  land  under  it,  then 
no  prescription  could  have  been  based  thereon,  for  the  reason 
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that  they  would  have  had  no  better  prescriptive  title  as  against 
the  true  owner  of  the  land  than  the  squatter  from  whom  they 
purchased  it.  If  the  squatter's  written  title  to  the  land  be 
forged,  or  fraudulent,  and  notice  thereof  be  brought  home  to 
the  claimant  who  has  purchased  from  him  before  or  at  the 
time  of  the  commencement  of  his  possession,  no  prescription 
as  against  the  true  owner  of  the  land  can  be  based  thereon, 
under  the  statute.  There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial,  on  the  statement  of  facts  disclosed  in  the 
record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Julia  A.  McLaren,  administratrix,  plaintiff  in  error,  vs. 
Eugenia  A.  Beall,  defendant  in  error. 

1.  When  a  judgment  was  obtained  against  one  as  admini.strator  of  an 
estate,  and  the  subj^eqiient  representative  of  the  same  estate  filed  an 
affidavit  of  illegality  against  the  execation  issued  on  such  judgment, 
on  the  ground  that  the  defendant  in  execution  was  not  the  legal  admin- 
istrator at  the  date  of  the  judgment  or  since,  the  affidavit  should  set 
forth  the  facts  which  show  that  the  title  of  such  defendant  to  the 
office  of  administrator  was  illegal. 

2.  A  ground  taken  in  an  affidavit  of  illegality  that  the  execution  'Mssned 
upon  a  bogus  judgment,  which  was  not  obtained  after  a  due  coarse  of 
law,  but  was  obtained  in  chambers,  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  by  fraud,''  is  too  general  and  indefinite* 
and  does  not  show  that  the  judgment  is  void,  and  therefore  cannot  be 
inquired  into  in  a  proceeding  by  illegality. 

8.  On  a  trial  of  an  affidavit  of  illegality  the  affiant,  in  support  of  one  of 
the  grounds  taken,  introduced  the  former  administrator  as  a  witness, 
and  who  testified  that  he  had  paid  $3,400  00  on  the  debt,  and  that  no 
credit  had  been  given  for  it.  Upon  the  attention  of  the  witness  being 
called  to  the  original  decree,  and  papers  connected  therewith,  he  ad- 
mitted that  he  was  mistaken : 

Hdd,  That  notwithitanding  the  witness  admitted  the  mistake  on  the 
trial,  yet  his  being  willing  so  to  testify  furnished  a  reason  for  filing  the 
affidavit  sufficient  to  relieve  a  succeeding  representative  from  .the 
charge  of  interposing  it  for  delay  only,  and  especially  under  sufert  a 
state  of  facts,  twenty  per  cent,  damages  should  not  have  been  given. 
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Illegality.  Administrators  and  executors.  Damages.  Be- 
fore Judge  Strozbr.  Dougherty  Superior  Court.  April 
Adjourned  Term,  1873. 

An  execution  in  favor  of  Eugenia  A.  Beall  against  Peter 
McLaren,  as  administrator  upon  the  estate  of  Davis  Pace, 
deceased,  for  $22,423  01,  principal,  with  interest  from  April 
1st,  1868,  was  levied  upon  certain  lands  and  personalty  as 
the  property  of  said  estate.  Julia  A.  McLaren,  as  adminis- 
tratrix upon  said  estate,  filed  an  affidavit  of  illegality  upon 
the  following  grounds,  to-wit : 

1st.  Because  the  debt  sued  on  was  contracted  prior  to  June 
1st,  1865,  and  no  taxes  have  been  paid  thereon  as  required 
by  the  Act  of  October  13th,  1870. 

2d.  Because  the  execution  "issued  upon  a  605145  judgment, 
which  was  not  obtained  after  due  course  of  law,  but  was  ob- 
tained at  chambers,  contrary  to  the  statute  in  such  cases  made 
and  provided,  and  by  fraud." 

3d.  Because  a  large  portion  of  the  debt  has  been  paid  since 
the  judgment,  to-wit:  $3,000  00,  which  amount  has  not  been 
credited  on  the  execution. 

4th.  Because  Peter  McLaren,  against  whom  the  judgment 
was  obtained,  as  administrator  upon  the  estate  of  Davis  Pace, 
deceased,  was  not,  at  the  time  of  the  rendition  of  such  judg- 
ment, a  legal  administrator  of  said  estate,  and  never  has  been. 

Upon  demurrer,  the  second  and  fourth  grounds  of  illegality 
were  stricken,*  and  the  defendant  accepted. 

On  the  trial  of  the  issue  thus  formed,  Peter  McLaren  tes- 
tified to  the  payment  of  $3,400  00,  which  should  be  credited 
on  the  execution. 

Upon  cross-examination,  plaintifi^'s  counsel  exhibited  to 
the  witness  the  original  decree  and  statement  of  guardian's 
account  upon  which  the  same  was  made,  showing  that  the 
credit  alluded  to  had  been  deducted.  Witness  then  stated 
that  the  proper  credit  had  been  allowed,  and  he  was  satisfied, 
but  that  he  had  been,  until  shown  the  aforesaid  papers,  under 

Vol.  l.  41. 
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the  impression  that  said  payment  should  have  been  credited 
on  the  execution. 

The  jury  found  for  the  plaintiff,  with  twenty  per  cent,  dam- 
ages. The  defendant  moved  for  a  new  trial,  because  of  error 
in  sustaining  tlie  aforesaid  demurrer,  and  because  the  verdict 
was  contrary  to  the  evidence.  The  motion  was  overruled,  and 
defendant  excepted. 

H.  Morgan  ;  Vason  &  Davis,  for  plaintiff  in  error. 

Wright  &  Warren,  for  defendant. 

Trippe,  Judge. 

1.  The  affidavit  of  illegality  in  its  recitals  or  statements, 
before  the  specific  grounds  were  set  forth,  showed  that  Peter 
McLaren,  against  whom  the  judgment  was  obtained,  as  ad- 
ministrator of  Davis  Pace,  was  sued  as  such,  had  acted  as  ad- 
ministrator, and  was  acting  administrator  at  the  time  the 
judgment  was  obtained.  The  ground  then  taken  is  merely 
that  he  was  not  a  legal  administrator.  When  a  judgment  is 
thus  obtained  against  one  who  it  was  admitted  was  filling  the 
office  of  an  administrator,  and  who,  in  fact,  was  an  adminis- 
trator, it  is  not  sufficient  to  state  in  the  affidavit  of  illegality, 
whereby  the  judgment  is  soOght  to  be  arrested,  or  set  aside, 
that  such  person  was  not  a  legal  administrator.  An  issuable 
statement  should  have  been  made ;  that  is,  it  should  have 
been  set  forth,  wherein  consisted  the  illegality  of  his  appoint- 
ment Notice  should  be  given  by  the  pleadings  to  the  plain- 
tiff of  what  the  affiant  intended  to  rely  on  to  show  that  the 
judgment  was  not  a  judgment  against  the  estate,  and  what  it 
was  that  thus  made  the  representative  who  had  been  sued  aa 
illegal  representative.  The  affidavit  does  not  state  that  there 
had  been  any  judgment  vacating  the  title  of  the  administrator, 
or  declaring  his  right  to  the  office  void. 

2.  The  same  may  be  said  of  the  other  grounds,  to-wit :  that 
the  '^execution  issued  upon  a  &o^u8  judgment,  which  wa^not 
obtained  afler  a  due  course  of  law,  but  was  obtained  in  cham- 
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bers,  contrary  to  the  statute  in  such  cases  made  and  provided, 
and  by  fraud."  This  is  too  general  and  indefinite.  It  does 
not  show  that  the  judgment  is  void,  and  the  facts  that  make 
it  so.  As  to  there  being  no  right  to  attack  the  validity  of  a 
judgment  by  illegality.  See  7  Georgia,  204 ;  8  Ibid,,  143  ; 
11  Ibid.y  137;  22  Ibid.,  570.  The  demurrer  to  both  these 
grounds  was  properly  sustained. 

3.  The  jury  gave  twenty  per  cent  damages  to  the  plaintiff. 
Was  this  right  under  the  evidence  ?  Waiving  the  question 
whether  damages  can  be  given  against  an  administrator  in  an 
issue  formed  on  an  affidavit  of  illegality,  we  do  not  think  the 
damages  in  this  case  can  be  sustained  under  the  testimony. 
The  third  ground  in  the  affidavit  is,  that  |3,000  00  had  been 
paid  on  the  debt  since  the  judgment,  and  no  credit  given 
therefor.  Peter  McLaren,  the  former  administrator,  on  his 
direct  examination,  testified  that  he  had  paid  that  amount  on 
the  debt,  and  supposed  the  fi.  fa.  ought  to  be  credited  with  it, 
but  it  was  not  It  is  true  that  on  his  cross-examination,  upon 
being  shown  the  original  decree  and  the  statement  of  the  ac- 
count on  which  it  was  founded,  it  appeared  that  the  credit  had 
been  allowed  before  the  decree  was  taken,  and  the  witness 
then  admitted  that  fact.  He  also  stated  that  up  to  that  time 
he  believed  that  the  payment  he  made  ought  to  have  been 
credited  on  the  execution.  Here,  then,  was  an  administratrix 
who  set  up  that  a  large  payment  on  a  judgment  had  been 
made  by  her  predecessor  in  the  administration,  and  the  fact 
was  sworn  to  hy  the  former  administrator.  He  admitted  on 
the  trial,  after  he  had  so  testified,  that  he  was  mistaken,  but 
had  just  then  discovered  it.  This  was  sufficient  to  relieve  the 
affiant,  the  then  representative  of  the  estate,  from  the  charge 
of  having  interposed  the  illegality  for  delay  only. 

Judgment  reversed. 
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fio    636         Charles  Kelly,  relator,  vs.  John  I.  Hall,  Judge,  respon- 

129      496  J       i.  '  o  ?         r 

dent. 

It  would  reqaire  a  rery  strong  case  to  aQtborize  this  Coort  to  grant  a 
mandamus  to  compel  the  Judge  of  the  Superior  Court  to  sign  and 
certify  a  bill  of  exceptions  to  its  judgment  in  overruling  a  second  mo- 
tion for  a  new  trial,  after  the  case  had  been  heard  before  this  Court 
and  a  new  trial  refused. 

Practice  before  the  Supreme  Court.  Mandamus.  New 
trial.  Bill  of  exceptions.  Before  the  Supreme  Court.  Jan- 
uary Term,  1874. 

Charles  Kelly  petitioned  the  Supreme  Court  for  a  man-' 
damns  rmi  requiring  Honorable  John  I.  Hall,  Judge  of  the 
Superior  Courts  of  the  Flint  Circuit,  to  show  cause  why  he 
should  not  be  compelled  by  a  rule  absolute  to  sign  and  certi- 
fy a  bill  of  exceptions  to  his  judgment  refusing  a  new  trial 
in  the  case  of  the  State  against  petitioner,  who  was  charged 
with  the  offense  of  murder. 

It  appeared  from  tlie  petition  that  Kelly  was  convicted  of 
the  offense  of  murder  at  the  September  adjourned  terra,  1872, 
of  Newton  Superior  Court ;  that  a  motion  for  a  new  trial  was 
made  and  overruled,  and  that  said  judgment  was  affirmed  by 
the  Supreme  Court;  that,  at  the  September  adjourned  term, 
1873,  a  second  motion  was  made  for  a  new  trial,  on  the  ground 
that  Hulbert  Brown,  a  material  witness  for  the  State,  since 
the  trial,  had  made  an  affidavit  to  facts  differing  from  his  tes* 
timony  given  in  from  the  stand,  and  tending  to  sustain  the 
alibi  relied  upon  by  petitioner,  and  because  of  certain  irregu- 
larities in  the  conduct  of  the  jury. 

The  motion  was  overruled.  A  bill  of  exceptions  to  this 
judgment  was  presented  to  the  presiding  Judge,  who  returned 
it,  with  the  following  entry  thereon : 

"  My  signature  and  certificate  to  the  within  bill  of  excep- 
tions is  refused,  this  being  the  second  motion  for  a  new  trial 
in  the  case,  and  the  evidence  herein  contained  showing  plainly 
that  no  harm  could  possibly  have  resulted  to  the  defendant 
from  the  irregularities  complained  of." 
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A.  M.  Speer  ;  J.  J.  Floyd,  for  the  relator. 
No  appearance  for  respondent 
Warner,  Chief  Justice. 

This  is  an  application  for  a  mandamus  to  compel  the  Judge 
of  the  Superior  Court  to  sign  and  certify  a  bill  of  exceptions 
to  the  judgment  of  that  Court  in  overruling  a  second  motion 
for  a  new  trial.  The  granting  or  refusing  the  mandamus 
prayed  for  must  necessarily  rest  in  the  sound  legal  discretion 
of  this  Court:  Harris  vs.  The  State,  2  Kelly's  Beparts,  290; 
Malone  vs.  The  State,  decided  at  the  last  term.  It  would  re- 
quire a  very  strong  case,  indeed,  to  authorize  this  Court  to 
grant  a  mandamus  to  compel  the  Judge  of  the  Superior  Court 
to  sign  and  certify  a  bill  of  exceptions  to  its  judgment  in 
overruling  a  second  motion  for  a  new  trial  after  the  case  has 
been  heard  before  this  Court  and  a  new  trial  refused — much 
stronger  than  the  one  made  by  the  fiicts  alleged  in  this  appli- 
cation. 

Let  the  judgment  refusing  the  application  be  entered  on 
the  minutes  <^  the  Court. 


James  W.  Andrews  &  Company,  plaintiflfe  in  error,  vs. 
The  Gwinnett  Manufacturing  Company  et  al.,  de- 
fendants in  error. 

The  stockholders  in  the  Qwinnett  Maimfactnring  Company  may  be  joined 
as  defendants  in  aa  action  by  a  creditor  against  the  corporation.  As 
they  are  liable  for  the  debts  of  the  company  in  proportion  to  the  stock 
severally  held  by  them,  the  pleadings  should  show  the  proportion.  If 
the  plaintiff  has  omitted  to  set  out  the  amounts  io  th«  original  plead- 
ings, he  can  amend  so  as  to  insert  them. '  Proceedings  in  this  form 
would  not  affect  the  right  of  the  stockholder,  under  the  charter,  to  re- 
quire any  judgment  thus  obtained  to  be  first  enforced  against  the  prop- 
erty of  the  company. 

Oorporations.     Stockholders.     Pleadings.     Before  Judge 
EiCE.     Gwinnett  Superior  Court.     September  Term,  1873. 
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Andrews  &  Company  brought  complaint  against  the  Gwin- 
nett Manufacturing  Company,  and  certain  stockholders  in  said 
company,  on  an  account  for  $378  49. 

The  charter,  Act  of  1858,  pages  69,  70,  contains  (section 
3,)  personal  liability  clause,  and  also  (section  4,)  a  provision 
for  requiring  the  president  to  furnish  a  list  of  stockholders 
when  called  on. 

At  the  trial,  the  stockholders  moved  to  dismiss  as  to  ihem, 
on  the  ground  that  their  liability  was  not  primary  but  sec- 
ondary, and  the  Court  sustained  the  motion,  and  plaintifis 
excepted.  Plaintifis  then  moved  to  amend  the  declaration 
80  as  to  aver  that  there  was  no  individual  in  office  on  whom 
this  notice  could  have  been  served,  so  as  to  obtain  the  list 
of  stockholders,  and  to  set  out  in  detail  the  names  of  the 
stockholders  at  the  time  the  debt  was  created,  and  amount  of 
stock  held  by  each,  and  offered  to  ascertain  and  supply  by 
proof  the  facts  which  would  have  appeared  in  the  president's 
schedule,  if  accessible  and  truthfully  made.  This  motion  the 
Court  overruled,  holiding  that  the  stockholders  could  only  be 
proceeded  against  in  the  manner  pointed  out  in  the  charter, 
and  that  the  remedy  there  given  to  the  creditors  is  specific 
and  not  merely  cumulative,  and  dismissed  the  action  as  to  the 
stockholders.     To  which  ruling  plaintiffs  excepted. 

N.  L.  HuTCHiNs;  Hillyer  &  Brother,  for  plaintiffs  in 
error. 

1st.  Both  the  "right  and  the  remedy '*  are  fully  given  by 
the  3d  section  of  the  charter.  The  4th  section  is  merely  for 
convenience  and  in  cumulation  of  the  common  law :  R.  R.  Co. 
V8.  Carr,  1  Kelly,  524 ;  Wallace  vs.  Cason,  42  Ga.,  435 ;  ©ode, 

sec.  3376. 

2d.  The  declaration  in  present  form  sufficient :  Cameron  vs. 
Moore  and  wife,  10  Ga.,  368. 

3d.  But  if  not,  then  clearly  the  amendments  proposed  by 
the  plaintiflfe  were  sufficient  to  retain  the  case.  If  the  plain- 
tiffs could  not  obtain  the  list  of  stockholders  on  notice  &ota 
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the  president,  the  plaiDti&'  rights  were  not  thereby  lost.  It 
was  not  the  placing  of  their  name  on  this  list  which  made  the 
stockholders  liable.  They  were  liable  before,  and  the  sched- 
ule or  list  of  names  was  merely  for  convenience ;  and  the 
plaintiff  were  entitled  to  aver  and  prove  that  they  could  not 
get  the  names  by  notice,  and  then  go  on  and  show  that  the 
defendants,  Camp,  and  Camp,  as  administrator,  and  Simmons, 
all  of  whom  were  regularly  served,  were  stockholders,  and 
what  was  the  liability  of  each.  The  degree,  order  and  com- 
parative liability  of  the  defendants  amongst  themselves  could 
be  no  bar  to  the  action.  If  the  liability  existed,  the  right  of 
action  existed,  and  the  judgment  would  be  moulded  so  as  to 
fix  the  rights  of  each  defendant  amongst  themselves :  Code^ 
sees.  3251,  2243,  3082,  3250,  2165,  2166. 

James  P.  Simmons,  for  defendants  in  error. 

Ist.  Under  the  charter,  the  individual  liability  of  the  stock- 
holders is  secondary  and  not  primary ,  and  that  they  cannot  be 
sued  jointly  with  the  corporation,  except  as  provided  there- 
in: Acts  of  1868,  pp.  69,  70;  14  Barb.,  559. 

2d.  If  liable  to  suit  otherwise  than  as  provided  in  the 
charter,  the  stockholders  cannot  be  sued  until  judgment  and 
fi.  fa.  against  the  corporation,  and  a  return  of  nulla  bona 
thereon:  11  Gra.,  514,  515. 

3d.  When  stockholders  in  a  corporation  are  made  liable 
to  a  limited  extent,  and  a  specific  and  sufficient  remedy  is 
provided  in  the  charter,  whereby  the  amount  for  which  each 
is  liable  may  be  easily  ascertained  and  their  liability  speedily 
enforced,  they  cannot,  at  common  law,  be  proceeded  against 
in  any  other  way.  The  charter  cannot  be  altered  without 
their  consent:  6  Ga.,  131, 156;  11  Ibid,,  438;  14  J6W.,  334; 
8  Ibid.y  527,  468 ;  19  Ibid.,  325.  ("Measured  by  the  char- 
ter— a  contract.*')  Ang.  &  Ames  on  Cor.,  p.  801,  sec.  767 ; 
14  Wheat,  518;  11  Ga.,  483. 
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Trippe,  Judpce. 

It  is  true,  that  by  the  charter  of  the  Gwinnett  Manufaotur- 
ing  Company,  the  judgment  obtained  on  a  debt  due  by  the 
corporation  is  firet  to  be  levied  on  the  corporate  property. 
But  it  is  specially  provided  that  the  stockholders  may  be  made 
parties  to  the  suit,  at  least  that  the  president  of  the  company 
shall,  upon  notice,  file,  at  the  first  term,  a  schedule  showing 
the  names  of  all  the  stockholders  and  the  amount  of  stock 
held  by  each.  When  judgment  is  obtained  it  is  the  duty  of 
the  clerk  to  indorse  on  the  execution  a  copy  of  said  schedule, 
which  is  the  guide  to  the  levying  officer  in  tiie  collection  of 
the  same.  The  effect  of  this  is  to  make  the  stockholders  pri- 
marily liable  to  be  sued,  liable  to  have  judgment  rendered 
against  them  in  proportion  to  their  stock,  although  the  corpo- 
rate property  is  first  to  be  levied  on. 

If  the  particular  mode  allowed  by  the  charter  is  the  only 
one  by  which  a  creditor  can  reach  the  stockholder,  then,  as 
in  this  case,  if  the  president  is  unable  to  furnish  the  schedule^ 
all  remedy  is  gone.  The  charter  expressly  declares  the  stock- 
holders to  be  "bound  and  liable  for  the  payment  of  all  the 
debts  of  the  company  in  proportion  to  the  amount  of  stock 
owned  by  each  at  the  time  the  debt  was  contracted/'  It  is  a 
declaration  of  joint  liability,  to-wit:  of  the  corporation  and  of 
the  stockholders,  and  one  method  is  given  whereby  it  can  be 
enforced.  If  that  remedy  is  impracticable  on  account  of  the 
inability  of  the  chief  officer  of  the  company,  the  right  of  the 
creditor  stUl  exists,  and  if  a  right  then  there  must  be  a  reme- 
dy. Indeed,  if  a  liability  exists  on  the  part  of  the  stockhold- 
ers jointly  with  the  corporation,  and  the  levying  of  tlie  exe- 
cution on  the  property  of  the  stockholders,  is  merely  postponed 
until  the  corporate  property  is  first  taken,  a  right  of  action 
against  both  jointly  exists  in  the  creditor,  and  if  the  charter 
gives  him  some  additional  mode  whereby  he  may  enforce  his 
right,  it  is  a  cumulative  and  not  exclusive  remedy,  unless  «o 
declared,  or  is  to  be  so  construed  by  necessary  implication  :  ^ 
Oeorgiay  435;  1  KeUy,  524;  Code,  section  3376. 
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It  is  not  the  placing  of  the  names  on  the  schedule  to  be 
returned  by  the  president,  nor  on  the  execution  by  the  clerk, 
that  makes  the  stockholders  liable.  They  were  liable  before, 
by  the  charter,  and  that  was  only  a  means  of  ascertaining  who 
they  are,  /ind  the  amount  or  proportion  of  their  liability.  The 
plaintiff  proposes  to  do  this  himself,  to  furnish  the  names  of 
the  stockholders  and  the  amount  of  their  stock,  and  to  make 
them  parties  directly  to  the  suit.  There  is  no  reason  why  he 
should  not  be  allowed  to  do  this  if  he  choose  to  take  the  bur- 
den, and  especially  is  it  his  right,  if  it  be  his  only  means  of 
enforcing  his  claim.  Of  course,  when  a  plaintiff  elects  or  is 
forced  so  to  proceed,  he  must  set  forth  whatever  is  necessary 
to  show  the  proportion  of  each  stockholder's  liability  who  is 
made  a  party.  Amendments  for  that  purpose,  when  necessary 
and  proper,  can  be  made.  When  the  proceedings  are  thus 
adopted  by  the  creditor,  the  right  of  the  stockholders  to  re- 
quire the  judgment  to  be  first  enforced  against  the  corporate 
property  remains  unaffected. 

Judgment  reversed. 


Littleton  Phipps,  plaintiff  in  error,  v8.  Eubanks  Tomp- 
kins et  aL,  defendants  in  error. 

1.  An  exception  to  an  award  relating  to  the  testimony  will  not  be  con 
sidered  in  this  Court,  where  the  evidence  is  not  in  the  record,  and 
does  not  appear  to  have  been  exhibited  to  the  Court  below. 

2.  Where  pending  litigation,  by  consent,  was,  by  an  order  of  Court,  re- 
ferred to  the  decision  of  three  arbitrators,  two  of  them  being  named, 
they  to  select  a  third,  and  the  questions  at  issue  were  heard  before  the 
two  arbitrators  named,  who  made  an  award,  it  is  incumbent  on  the 
party  excepting  to  the  award,  on  the  ground  that  the  matters  in  dis- 
pute were  not  heard  before  three  arbitrators,  to  negative  all  presump- 
tions in  favor  of  the  award,  by  alleging  either  that  he  was  not  present 
when  the  award  was  made,  and  was  not  heard  before  the  two  arbitra- 
tors, or  that  he  objected  at  the  time  to  proceeding  before  them. 

Award.     Exceptions.     Waiver.     Before  Judge  Strozer. 
Baker  Superior  Court.     May  Term,  1873. 
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Phipps  vs,  Tompkins  et  al. 
For  the  facts  of  this  case,  see  the  decision. 
B.  B.  BowEB ;  GuRLEY  &  Russell,  for  plaintiff  in  error. 
Smith  &  Jones  ;  G.  J.  Wbight,  for  defendants. 
Warner,  Cliief  Justice. 

It  appears  from  the  record  in  this  case  that  there  were  suits 
pending  in  the  Superior  Courts  of  Baker  and  Dougherty  coun- 
ties between  Eubanks  Tompkins,  Cook  &  Son  and  Phipi)8, 
and  Phipps  and  Tompkins,  and  for  the  purpose  of  satis&cto- 
rily  adjusting  the  differences  in  dispute  between  them,  the 
parties  agreed  to  submit  the  same  to  Richard  F.  Lyon  and 
John  A.  Davis,  as  arbitrators,  who  should  select  a  third  person 
as  arbitrator  to  act  with  them,  said  arbitrators  to  meet  at 
Albany,  on  the  8th  day  of  June,  1870,  for  the  purpose  .of 
passing  upon  said  points  in  dispute,  and  that  said  trial  should 
be  conclusive,  as  provided  by  Irwin's  Code  for  trials  by  arbi- 
tration, and  that  the  award  of  said  arbitrators  be  made  the 
judgment  of  the  Court  of  Baker  county.  At  the  May  term 
of  Baker  Superior  Court,  1870,  an  order  was  passed  ordering 
that  the  matters  in  dispute,  under  said  agreement  of  the  par- 
ties, be  referred  to  the  arbitrators  named,  under  the  arbitration 
laws  of  this  State,  and  that  they  make  an  early  report  to  this 
Court.  Under  this  order  of  reference,  Lyon  and  Davis,  two 
of  the  arbitrators  named,  made  an  award  and  returned  the 
same,  which  was  entered  on  the  minutes  of  Baker  Superior 
Court.  Phipps,  by  his  counsel,  objected  to  said  award  being 
made  the  judgment  of  the  Court,  and  moved  to  set  it  aside, 
on  the  ground  that  the  award  was  made  by  an  arbitration 
composed  of  two  members  instead  of  three,  and  because  the 
arbitrators  did  not  pursue  and  comply  with  the  terms  of  the 
submission,  in  this,  that  it  was  agreed  that  three  should  com- 
pase  the  arbitration;  whereas,  only  two  presided. 

1.  There  was  also  another  objection  filed,  by  way  of  amend- 
ment, relating  to  the  evidence  before  the  arbitrators,  bufc  as 
the  evidence  is  not  in  the  record  and  does  not  appear  to  have 
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been  exhibited  to  the  Court  below,  it  will  not  be  considered 
here. 

2.  On  bearing  the  objections  to  making  the  award  of  the 
arbitrators  the  judgment  of  the  Court,  the  same  were  over- 
ruled, and  the  counsel  for  Phipps  excepted.  Were  the  objec- 
tions filed  to  making  the  award  of  the  arbitrators  the  judg- 
ment of  the  Court,  sufficient  in  law,  under  the  facts  of  this 
case?  The  questions  in  dispute  between  the  parties  were  re- 
ferred by  the  Court,  in  accordance  with  their  agreement,  and 
it  is  quite  certain  that  the  arbitration  was  had  before  the  two 
arbitrators  who  made  the  award.  The  objecting  party  does 
not  all^e  that  this  was  done  without  his  knowledge  or  con- 
sent, or  that  he  was  not  present  and  heard  before  the  two  arbi- 
trators who  made  the  award,  and  if  he  did  consent  that  the 
two  arbitrators  should  make  the  award,  or  was  present  and 
heard  before  them  without  objecting  that  the  third  man  was 
not  there,  it  was  too  late  to  object  to  the  award  for  that  rea- 
son after  the  award  was  made.  It  was,  therefore,  incumbent 
on  him,  when  he  filed  his  objections  to  the  award,  to  have 
negatived  all  presumptions  in  favor  of  the  award  by  alleging 
either  that  he  was  not  present  when  the  award  was  made,  and 
was  not  heard  before  the  two  arbitrators,  or  that  he  objected 
at  the  time  to  the  two  arbitrators  hearing  the  case ;  for  it  is  a 
fair  presumption,  we  think,  that  the  two  arbitrators  would  not 
have  proceeded  to  have  heard  the  case  under  the  order  of  the 
Court  unless  the  presence  of  the  other  arbitrator  had  been 
waived  by  the  parties,  either  expressly  or  by  tacitly  submit- 
ting the  case  to  the  decision  of  the  two.  There  can  be  no 
question  that  the  award  of  the  two  arbitrators,  made  by  the 
consent  of  the  parties,  would  be  a  valid  award,  although  the 
order  of  reference  contemplated  three ;  or,  if  the  parties  sub- 
mitted their  case  to  the  two  arbitrators,  and  were  heard  before 
them  without  objection  by  either  of  the  parties  at  the  time  of 
the  hearing  that  the  third  arbitrator  was  not  present.  The 
Fght  of  the  parties  to  have  had  their  case  submitted  to  three 
arbitrators  under  the  order  of  reference  is  one  thing;  the 
waiver  of  that  right,  and  consenting  that  two  only  should 
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hear  and  decide  the  questions  submitted,  is  another  and  dif- 
ferent thing,  and  when  an  award  has  been  made  by  two,  the 
party  seeking  to  set  it  aside  for  that  reason  should  clearly  neg- 
ative, in  his  alleged  objections  to  it,  that  he  did  not  waive  any 
of  his  rights  by  consenting  to,  or  participating  in,  the  bearing 
of  the  questions  submitted  before  the  two  arbitrators  who 
made  the  award.  If  the  party  objecting  did,  in  fact,  go  be- 
fore the  two  arbitrators  and  submit  his  case  to  their  decision 
without  objection,  and  was  fully  heard  before  them,  or  con- 
sented that  the  two  should  hear  and  decide  it,  then  he  should 
not  be  heard  to  object  to  the  award  because  it  was  made  by 
two  arbitrators  only.  This  was  not  an  arbitration  had  under 
the  special  provisions  of  the  Code  providing  for  a  statutory 
arbitration,  but  was  an  arbitration  had  under  an  order  of  the 
Court  referring  pending  litigation  therein  to  arbitration,  and 
when  a  party  seeks  to  get  rid  of  the  award,  he  will  be  re- 
quired to  allege  such  objections  to  it  as  will  be  sufficient  in 
law  to  have  the  award  set  aside,  which  was  not  done  in  this 
case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


50  644     Groover,  Stubbs  &  Company,  plaintiffs  in  error,  vs.  War- 

115    416  '  '  '  ' 

"So  644  FIELD  &  Wayne,  defendants  in  error. 

dl22_823 

[MoCay,  Judge,  wm  providentially  prerented  from  preeiding  in  Uiii  case.] 

1.  A  sale  and  delivery  of  cotton  for  cash  to  the  amonnt  of  $50  00  or 
more,  with  a  ^*  sale  ticket''  or  memorandum  in  writing,  signed  by  the 
seller,  is  a  contract  binding  on  the  buyer,  under  section  1950,  Code, 
and  the  vendor  can  recover  damages  from  the  purchaser  for  the  breach 
thereof  in  returning  the  cotton  and  refusing  to  pay  for  the  same,  not- 
withstanding, under  section  1593,  the  cotton,  by  reason  of  the  non- 
payment, did  not  become  the  property  of  the  buyer,  nor  the  ownership 
thereof  given  up, 

2.  Under  said  section  1950,  a  sale  of  cotton  to  the  amount  of  $50  00  or 
more,  without  any  memorandum  signed  by  the  buyer  or  by  some  per- 
son by  him  lawfully  authorized,  or  an  acceptance  and  actual  receipt  of 
the  cotton,  or  part  thereof  by  him,  and  where  nothing  is  given  in 
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earnest  to  bind  the  bargain,  or  in  part  payment,  is  not  binding  on  the 
buyer, 
8.  Cotton  factors  can,  in  their  own  names,  recover  all  the  damages  re- 
snlting  from  a  breach  of  con.ract  by  the  buyer  of  cotton  from  them, 
although  they  may  be  bound  to  pay  the  same,  when  recovered,  to  their 
consignors. 

4.  The  measnre  of  damage  in  such  a  case  is  the  difference  between  the 
contract  price  for  the  cotton  and  the  value  thereof  on  the  day  of  the 
breach. 

5.  As  the  jury  did  find,  on  the  facts  of  the  case,  in  favor  of  the  plaintiffs, 
so  far  as  to  give  them  nominal  damages,  and  as  we  are  of  opinion  that 
they  were  probably  misled  by  the  charge  of  the  Court  on  this  point, 
and  by  the  further  charge  limiting  the  right  of  recovery  "to  the 
amount  of  damages  actually  sustained  by  the  plaintiffs  themselves,'' 
when  it  appeared  in  evidence  that  the  damages  recoverable  wonld 
enure  to  the  benefit  of  plaintiff's'  consignors,  we  think  that  a  new  trial 
should  be  granted. 

Statute  of  frauds.  Part  performance.  Factors.  Damages. 
Before  J.  R.  Saussey,  Esq.,  Judge  pro  hac  vice.  City  Court 
of  Savannah.     May  Term,  1873. 

Groover,  Stubbs  &  Company  brought  assumpsit  against 
Warfield  &  Wayne  for  $1,000  00  damages,  alleging,  in  sub- 
stance, as  follows:  That  on  the  11th,  12th  and  14th  days  of 
April,  1873,  they  sold  to  defendants  two  hundred  and  twenty- 
five  bales  of  cotton,  to-wit:  sixty-seven  bales  on  the  11th, 
eighty-six  on  the  12th,  and  seventy-two  on  the  14th,  at  prices 
ranging  from  sixteen  to  eighteen  and  a  half  cents  per  jwund; 
that  within  a  reasonable  time  after  the  dates  of  the  sales  they 
delivered  to  defendants  seventy-two  bales,  fifty-eight  bales  of 
which  were  sold  to  them  on  the  11th  of  April,  and  fourteen 
bales  on  the  14th;  that  within  a  reasonable  time  they  ten- 
dered to  the  defendants  the  remaining  number  of  bales  pur- 
chased by  them  ;  that  the  defendants,  after  having  received 
said  seventy-two  bales,  refused  to  keep  and  pay  for  the  same 
and  returned  them  to  the  plaintiffs  ;  that  they  refused  to  re- 
ceive and  pay  for  the  remainder  of  the  two  hundred  and 
twenty-five  bales  purchased  by  them ;  that  the  price  and  value 
of  cotton  declined  materially  between  the  dates  of  these  sales 
and  the  time  of  the  breaches  of  the  contracts  by  the  defend- 
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ant,  causing  damage  to  the  plaintiffs  to  the  amount  of  ^l^OOO. 
Pray  process. 

The  defeudants  pleaded  the  statute  of  frauds. 

The  evidence  established  the  allegations  contained  in  the 
declaration.  The  only  written  evidence  of  the  sale  were  va- 
rious sale  tickets  or  memoranda,  which  described  the  cotton 
sold  by  marks,  and  stated  the  prices,  signed  by  the  plaintifi^. 
As  a  specimen,  the  following  is  attached : 

"Savannah,  Georgia,  April  11th,  1873. 

"  Sold  to  Warfield  &  Wayne,  on  the  following  conditions,  viz : 

"  No  reclamation  will  be  allowed  by  us  on  any  cotton,  un- 
less the  difference  of  qualities  in  any  one  bale  is  to  the  extent 
of  one  full  grade ;  and  even  in  such  case,  no  reclamation  to 
be  allowed  unless  claimed  on  delivery  of  the  cotton : 

R  J  S 1  bale  cotton ..at  17    cents. 

H  (in  half  diamond) 8  bales  cotton ..at  17    cents. 

N  X  H 14  bales  cotton at  17    cents. 

N  I  X 18  bales  cotton at  ISJ  cents. 

F 
pi     Q 2  bales  cotton at  18}  cents. 

F  (in  a  diamond) 

E  S  £ 2  bales  cotton at  18}  cents. 

B  P 
a     »  2  bales  cotton at  18}  cents. 

J  W  M..; «  2  bales  cotton at  18}  cents. 

M  K  (ina  sqaare) 1  bale  cotton at  18}  cents. 

J  T  R 1  bale  cotton T at  18}  cents. 

BP 1  bale  cotton at  18}  cents. 

GS 1  bale  cotton at  18}  cents. 

J  C  S 4  bales  cotton at  18}  cents. 

B  (in  a  diamond) 1  bale  cotton at  18}  cents. 

J  T 
m    • 1  bale  cotton at  18}  cents. 

S  X  D 4  bales  cotton at  18}  centts* 

P  V «  1  bale  cotton at  18}  cents. 

W  (in  a  square).* »  1  bale  cotton at  18}  cents. 

G  EO «  1  bale  cotton at  18}  cents. 

66  bales  cotton. 

**  Groover,  Stubbs  &  Compakt." 
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The  seventy-two  bales  which  were  delivered  to  the  defend- 
ants, the  plaintifis  were  compelled  to  take  back,  as  they  would 
not  pay  for  them.  Plaintiffs  notified  the  defendants  that  they 
would  sell  the  cotton  on  their  account,  and  hold  them  respon- 
sible for  the  loss.  They  finally  demanded  the  purchase  price 
of  the  cotton  on  the  18th  of  April,  and  on  the  refusal  of  the 
defendants  to  pay,  gave  the  above  notice.  The  defendants 
gave  to  plaintiffs'  cashier  an  order  for  the  seventy-two  bales 
on  the  15th,  which  he  received  subject  to  the  approval  of  his 
principals.  Matters  tlius  stood  until  the  18th.  Cotton  had,  in 
the  meantime,  declined  fully  one-half  cent  per  pound.  The 
weights  of  the  bales  were  shown,  but  unnecessary  here  to  be 
set  forth.  The  cotton  was  consigned  to  the  plaintiffs  for  sale. 
At  the  time  of  the  purchase  by  the  defendants  the  various 
consignors  were  notified.  They  were  also  informed  of  the 
subsequent  action  of  the  defendants  in  the  premises,  and  that 
it  was  the  intention  of  the  plaintiffs  to  institute  suit  for  the 
damages  sustained  therefrom,  and  that  they  should  receive 
their  pro  rcUa  share  of  the  recovery.  The  cotton  was  sold  by 
sample,  which  were  delivered  to  the  defendants. 

Other  issues  were  made  by  the  pleadings  and  evidence,  not 
material  to  be  herein  embraced. 

The  Court  charged  the  jury,  among  other  things,  as  fol- 
lows: 

1st.  That  the  sale  tickets  of  the  12lh  and  14th  of  April, 
not  being  signed  by  the  defendants,  nor  by  any  one  by  them 
lawfully  authorized,  are  not  sufficient  memoranda  in  writing 
to  take  this  case  out  of  the  statute  of  frauds. 

2d.  That  the  plainti£Ps  themselves  must  actually  have  sus- 
tained damages  in  order  to  recover. 

3d.  That  the  measure  of  damages  in  this  case  will  be  the 
difference  between  the  contract  price  of  the  cotton  and  the 
price  on  the  day  of  the  breach. 

To  each  of  the  aforesaid  charges  plaintiffs  excepted. 

The  jury  found  for  the  plaintiffs  $19  33.  They  assign 
error  upon  the  above  grounds  of  exception. 
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Howell  &  Denmark,  for  plaintiffs  in  error. 

Ist.  The  action  is  properly  brought.  Plaintifis  in  error 
have  a  right  of  action  on  these  contracts ;  because, 

(a)  They  are  factors,  contracting  on  their  own  credit 

(6)  The  contracts  are  made  with  them  in  their  individual 
names.  (The  Court  charged  that  the  plaintifis  themselves 
must  actually  have  sustained  damages  in  order  to  recover:) 
Code,  sec.  2209,  par.  1,  3;  ,12  Ga.,  578;  Story  on  Agency, 
sees.  112,  393,  396,  and  references;  2  Par.  on  Cont.,  2d  Ed., 
84,  and  references ;  4  Mass.,  257 ;  Smith  on  Mer.  Law,  209. 

(c)  As  between  factor  and  vendee,  the  former  is  sole  owner 
of  the  goods :  1  Cowen,  645. 

(d)  For  every  legal  right  there  is  a  legal  remedy :  Code, 
sees.  2243,3250;  4  Ga.,  264. 

2d.  Statute  of  frauds. 

(a)  The  memoranda  in  writing,  though  not  signed  by  the 
defendants,  nor  by  any  one  by  them  lawfully  authorizfHl,  are 
sufficient  to  take  the  contracts  out  of  the  statute  of  frauds, 
because  the  defendants  accepted  them  as  evidences  of  the  con- 
tracts. (The  Court  below  refused  so  to  charge :)  1  Ga.,  220 ; 
25  Ibicly  391 ;  6  Cowen,  448,  and  cases  cited ;  17  Barb.,  613  ; 
2  Caine's,  117;  Vol.  1.,  Book  2,  Chitty's  Blackstone,  448, 
note  15;  14  Howard,  456. 

(6)  If  memoranda  in  writing  are  not  sufficient  to  take  the 
contracts  out  of  the  statute  of  frauds,  the  acceptance  and  act- 
ual receipt  by  the  defendants  of  a  part  of  the  cotton  sold  are 
sufficient:  Code,  sec.  1950,  par.  7. 

(c)  Further,  there  has  been  performance  on  one  side.  Side 
of  plaintiffs  accepted  by  the  defendants,  in  accordance  with 
the  contracts:  Code,  sec.  1951,  par.  2. 

(d)  Again,  there  has  been  such  part  performance  of  the 
contracts  by  the  plaintiffs  as  would  render  it  a  fraud  of  de- 
fendants' refusing  to  comply:  Code,  sec.  1951,  par.  3;  6  Ga., 
623 ;  14  Ibid.,  685 ;  30  Ibid,,  98 ;  41  Ibid.,  71,  75. 

3d.  Measure  of  damages.  The  Court  charged  that  ''the 
measure  of  damages  would  be  the  difference  between  the  con- 
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tract  price  of  the  cotton  and  the  price  on  the  daj  of  the 
breach/' 

(a)  Under  the  fiicts  of  this  case,  the  proper  measure  of  dam- 
ages is  the  actual  loss  on  the  resale  of  the  cotton :  Code,  sec 
2940;  Sedgwick  on  Meas.  Dam.,  marg.  p.  281^  and  notes;  3 
Par.  on  Cont,  5th  Ed.,  155,  209. 

4th.  Verdict  is  contrary  to  the  law  and  the  evidence. 

(a)  Damages  are  given  as  compensation  for  the  injury  sus- 
tained :  Code,  sec.  2940;  3  Par.  on  Cont.,  155. 

(6)  Where  there  are  rules  by  which  damages  may  be  meas- 
ured, the  value  of  which  may  be  ascertained  by  evidence,  a 
new  trial  will  be  awarded  if  the  finding  be  contrary  to  the 
evidence:  7  Ga.,  204;  10  Ibid.,  37. 

(o)  Does  the  evidence  sustain  the  verdict?  4  Ca.,  193, 438^ 
439;  21  Ibid,,  69;  22  Ibid.,  103,  582;  24  Ibid.,  691;  34 
Ibid.,  328. 

5th.  Verdict  contrary  to  the  charge  of  the  Court  as  to 
measure  of  damages :  9  Ga.,  408 ;  7  Ibid.,  204 ;  10  Ibid.,  37. 

6th.  Charge  of  the  Court  calculated  to  mislead  the  jury : 
12  Ga.,  100;  15  Ibid.,  258;  19  Ibid.,  335;  25  Ibid.,  184; 
30  Ibid.,  241. 

7th.  Verdict  is  so  small  as  to  justify  the  inference  of  gross 
mistake  or  undue  bias,  hence  Court  should  interfere :  Code^ 
sec  2947 ;  41  Ga.,  76. 

W.  U.  Gabbard,  for  defendants. 

1st.  If  the  charge  was  right  as  to  "measure  of  damages," 
the  hypothesis  is  reasonable  that  the  jury,  by  this  verdict,  gave 
nominal  damages,  because  the  evidence  furnishes  them  no 
data  upon  which  to  ground  a  verdict  for  real  damages :  Was 
the  charge  on  this  point  correct?  We  say  it  was:  Benjamin 
on  Sales,  618;  and  this  is  measure  of  damages  claimed  in  the 
declaration.  As  to  the  emphasis  sought  to  be  put  upon  the 
word  **  themselves,"  by  plain tiflfe,  reference  to  the  charge  in 
its  entirety  shows  that  the  jury  could  have  been  deluded  by 
no  such  distinction,  and  that  no  such  exists  therein.    No  plea 

Vol.  l.  42. 
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was  filed  against  right  of  plaintiflfe  to  sue  herein  as  ^^  factors/' 
it  was,  and  is,  admitted  they  could  do  so. 

2d.  Verdict  should  have  been  for  defendants ;  there  was 
no  sale  proven;  there  was  no  memorandum  "signed  by  de- 
fendants/' etc.:  See  Code,  section  1950;  Browne  on  Frauds, 
sections  365,  366,  367,  369;  Smith  on  Mercantile  Law,  618; 
Benjamin  on  Sales,  169,  188,  198;  Williams  on  Personal 
Property,  36,  40;  Phillips  on  Evidence,  vol.  3,  p.  352;  Lin- 
ton &  Company  vs.  Williams,  25  Ga.,  395. 

3d.  "Part  performance"  is  relied  on,  however.  This  is  a 
suit  on  many  small  contracts,  so  called.  The  seventy-two 
bales  delivered  could  not  bind  as  to  the  one  hundred  and  fifty- 
three  not  delivered,  because  it  was  not  a  lumping  sale ;  each 
"lot  of  cotton ''  stood  for  itself.  This  was  a  series  of  oash 
sales.  As  to  the  seventy-two  bales  delivered,  the  exception 
to  the  statute  was  not  satisfied,  because  the  title  remained  ,in 
the  vendors:  Code,  sections  1589,  1590.  "The  cotton  was 
not  our  property,  nor  was  ownership  of  vendors  given  up :" 
Browne  on  Frauds,  sections  316,  317, 321, 322,  325;  Smith's 
Mercantile  Law,  612,  and  cases  cited;  Phillips  on  Evidence, 
vol.  3,  p.  366;  Benjamin  on  Sales,  131,  134,  140,  141;  47 
Barbour's  Reports,  556 ;  42  Ibid.,  73. 

4th.  Equally  upon  the  strength  of  the  above  authorities, 
section  1951  of  Code  does  not  apply;  the  "title  "did  not  pass 
out  of  vendors,  the  plaintifls. 

5th.  This  case  comes  up  by  "writ  of  error,"  no  motion  for 
"new  trial"  having  been  made.  Evidence  cannot  be  con- 
sidered: See  Crim  vs.  Sellars,  37  Ga.,  326;  McCrary  vs. 
Perry,  40  Ibid.,  256;  Whitlock  vs.  Gains,  28  Ibid.,  26 ;  Tate 
vs.  State  of  Georgia,  48  Ibid.,  37.  This  Court  cannot  grant 
a  new  trial;  it  can  affirm  or  reverse  the  judgment:  See  Code, 
section  218.  It  has  granted  a  "  new  trial "  on  the  other  power 
stated  in  said  section:  See  Wynn  vs.  Smith,  40  Ga.,  458;  but 
therein  a  new  trial  had  been  moved  for. 
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Trippe,  Judge. 

1.  Section  1950,  Code,  paragraphs  1  and  7,  is  but  a  repro- 
duction of  the  17th  section  of  the  statute  of  frauds,  in  so  far 
as  it  applies  to  this  case.  Tlie  7th  paragraph  of  the  section 
makes  the  contract  binding  when  "  the  buyer  shall  accept  part 
of  the  goods  sold,  and  actually  receive  the  sarae."  In  this 
case  there  were  three  distinct  sales  of  cotton,  to-wit :  on  the 
11th,  12th  and  14th  days  of  April,  1873.  That  sold  on  the 
11th,  and  part  of  what  was  sold  on  the  14th,  were  accepted  by 
the  buyers  and  actually  received  by  thera.  The  reply  made 
to  this  is,  that  as  the  cotton  was  sold  for  cash,  and  as,  by  sec- 
tion 1593,  Code,  it  ''shall  not  be  considered  as  the  property 
of  the  buyer,  or  the  ownership  given  up  until  the  same  shall 
be  fully  paid  for,  although  it  may  have  been  delivered  into 
theT possession  of  the  buyer,^'  the  conditions  of  the  statute  of 
frauds  were  not  complied  with,  and  plaintiffs  cannot  recover. 
It  is  not  necessary  to  notice  at  large  the  point  involved  in  this 
position.  It  might  be  suflScient  to  say  that  this  is  not  an  ac- 
tion for  goods  sold  and  delivered,  when  it  might  become  nec- 
essary for  the  seller  so  to  part  with  the  dominion  of  the  goods 
sold  as  to  make  them  the  property  of  the  buyer,  but  it  is  a 
suit  for  damages  for  a  breach  of  contract.  Such  an  action 
may  often  be  sustained  and  meet  the  demands  of  the  statute, 
where  one  for  goods  sold  and  delivered  could  not  be.  But 
we  do  not  think  the  section  quoted  (1593)  has  any  such  effect 
as  is  claimed  for  it.  It  was  simply  intended  to  protect  the 
owner  of  cotton  and  other  products  against  fraudulent  pur- 
chasers ;  for  the  next  section  makes  it  penal  for  the  purchaser 
to  dispose  of  such  com  mo<li ties  without  paying  for  them.  It 
surely,  whilst  passed  for  the  benefit  of  the  owner,  could  not 
have  been  meant  to  give  power  to  a  purchaser  to  buy,  accept 
and  receive  such  products  and  then  refuse  to  execute  the  bar- 
gain by  paying  for  them,  on  the  ground  that  they  were  not 
his  property,  and  when  they  were  not  his,  merely  because  he 
had  not  paid  for  them.  This  guaranty  or  protection,  secured 
by  speitial  statute  to  the  owners  of  such  articles,  never  was 
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designed  to  affect  any  rights  fhey  had  as  sellers,  under  section 
1951;  nor  do  we  think  it  touches  the  construction  to  be  given 
to  that  section.  If  the  buyers  accepted  the  cotton  sold  at  any 
one  or  more  of  the  sales,  or  part  thereof,  and  actually  received 
the  same,  they  were  bound  by  the  contracts  under  which  the 
receipts  and  acceptances  were  made,  and  were  liable  in  dam- 
ages for  refusing  to  perform  such  contracts. 

2.  But  if,  under  any  of  the  contracts  of  sale,  there  was  no 
memorandum,  or  in  the  language  of  section  1950,  no  "  prom- 
ise*' was  signed  by  the  parties  to  be  charged  therewith,  and 
no  acceptance  and  actual  receipt  of  the  cotton,  or  part  thereof, 
by  them,  and  no  earnest  or  part  payment,  the  buyers  were 
not  bound  by  that  contract.  Plaintiffs  claim  that  the  ''sale 
tickets"  made  out  by  themselves  of  the  sale  made  on  the  12th 
of  April,  were  sufficient  to  meet  the  demand  of  the  statute, 
although  there  was  no  acceptance  and  actual  receipt  of  the 
whole  or  part  of  the  cotton  by  defendants.  It  has  been  here- 
tofore stated  that  the  section  1950  of  the  Code,  so  far  as  it 
applies  to  this  case,  was  but  a  reproduction  of  the  17th  sec- 
tion of  the  statute  of  frauds.  The  latter  requires  "that  some 
note  or  memorandum  in  wrUing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,*' 
etc.  The  former,  in  order  to  make  the  contract  *'  binding  on 
the  promisor,"  provides  that  'Hhe  promise  must  be  in  writ- 
ing, signed  by  the  party  to  be  charged  therewith."  But  we 
do  not  determine  that  these  differences  between  the  two  affect 
the  construction  to  be  given  to  them.  As  to  the  term  "  party" 
being  used  in  one  and  "  parties"  in  the  other,  which  is  also  the 
case  in  the  4th  and  17th  sections  of  the  statute  of  frauds,  it 
has  been  often  held  that  the  difference  in  these  two  made  no 
distinction  in  the  construction  to  be  given  to  both:  Browne 
on  Frauds,  section  365,  and  cases  cited ;  Broom's  Commenta- 
ry on  the  Common  Law,  421.  Nor  do  we  pronounce  whether 
the  construction  of  the  section  in  the  Code  is  different  from 
what  it  otherwise  would  be,  on  account  of  the  change  of  thi 
words  "note  or  memorandum"  to  the  word  "promise."  In 
the  case  before  us  there  was  neither  note,  memorandum,  or 
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promise  in  writing,  signed  by  the  party  sought  to  be  charged. 
As  to  the  "sale  tickets^'  made  out  by  the  sellers  and  signed 
by  them,  although  it  might  have  been  sufficient  to  bind  the 
plainti£P,  it  was  not  binding  on  the  buyers.  Benjamin,  in  his 
work  on  Sales,  page  174,  says:  "  Under  both  sections  (of  the 
statute  of  frauds)  it  is  well  settled  that  the  only  signature  re- 
quired is  that  of  the  party  against  whom  the  contract  is  to  be 
enforced.  The  contract,  by  the  effect  of  the  decisions,  is  good 
or  not  at  the  election  of  the  party  who  has  not  signed.'^  In 
support  of  this  he  cites,  Allen  V8.  Bennett,  3  Taunt,  169; 
Thornton  vs.  Kempster,  5  Taunt,  786 ;  Laythoarp  vs.  Bryant, 
2  Bingham,  (North  Carolina,)  735.     The  saine  rule  is  stated  in 

1  Greenleaf's  Evidence,  section  268,  which  says:  "Neither  is 
it  necessary  *  *  *  that  boUi  (parties)  be  legally  bourul  to  the 
performance  (of  the  contract,)  for  the  statute  only  requires  it 
tQ  be  signed  by  the  party  to  be  charged  therewith,  that  is  by 
the  defendant  against  whom  the  performance  or  damages  are 
demanded.'^  See,  also,  Clason  vs.  Bailey,  14  John,  434,  where 
the  question  is  fully  discussed,  and  many  authorities  cited^ 
recognizing  that  where  one  party  signs  the  contract  it  may  be 
good  to  charge  him  with  the  performance  of  it,  when  he  could 
not  enforce  it  against  the  other :  Browne  on  Frauds,  section 
366 ;  Western  vs,  Russell,  3  Vesey  &  B^me,  192;  Hawkins  vs. 
Holmes,  1  Peirre  Williams,  770.  Many  other  cases  might  be 
cited  where  an  action  has  been  maintained  on  a  contract 
signed  only  by  one  of  the  parties.  But  I  have  not  found 
one,  unless  it  was  brought  against  the  party  who  did  sign. 
In  the  case  of  Clason  t;^.  Bailey,  supra^  the  Cliancellor,  in 
pronouncing  the  opinion,  said :  "  It  appears  to  be  settled  that 
though  the  plaintiff  has  signed  the  agreement  he  never  cau 
enforce  it  against  the  party  who  has  not  signed  it.  The 
remedy  in  ,such  case  is  not  mutual.  But  notwithstanding 
this  objection,  it  appears  from  the  review  of  the  cases  that 
the  point  is  too  well  settled  to  be  now  questioned.'^  Linton  <ft 
Ccnnpany  vs.  JVilliams,  25  Georgia^  391 ;  Douglass  vs.  Stears^ 

2  Nott  &  McCord,  207,  were  cases  against  the  parties  who 
signed,  and  so  is  every  case  which  I  have  been  able  to  find. 
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In  sustaining  the  actions  in  such  cases,  expressions  have  fre- 
quently been  used,  implying  that  there  was  a  mutual  obliga- 
tion resting  on  the  parlies  which  each  could  enforce  against 
the  other,  although  but  one  may  have  signed  the  contract. 
But,  as  stated,  I  have  seen  no  case  where  judgment  has  been 
given  affirming  a  recovery  had  in  an  action  brought  by  the 
one  who  signed,  on  the  ground  that  both  parties  were  bound 
because  the  plaintifiT  himself  had  made  a  memorandum  and 
affixed  his  own  signature. 

3.  Where  cotton  factors  sell  cotton  consigned  to  them,  they 
may,  in  their  own  names,  recover  the  damages  resulting  from 
a  breach  of  contract  by  the  buyer,  although  they  may  be 
bound  to  pay  the  same,  when  recovered,  to  their  consignors. 
They  have  a  special  property  in  the  cotton.  They  have  a 
lien  on  it  for  their  commissions,  which  commissions  attach  on 
the  very  damages  they  may  recover,  and  would  be  increased 
thereby.     We  did  not  understand  this  to  be  controverted. 

4.  The  measure  of  damages  in  such  cases  is  the  difference 
between  the  contract  price  for  the  cotton  and  the  value  thereof 
on  the  day  of  the  breach :  Benjamin  on  Sales,  559,  and  the 
authorities  there  cited.  In  Barrow  vs.  Arnaud,  8  Queen's 
Bench,  604,  the  rule  is  stated  to  be  "  the  difference  between 
the  contract  and  the  market  price  of  such  goods  at  the  time 
the  contract  is  broken  f  and  the  reason  assigned  for  such  a 
measure  of  damages  is,  "  that  the  seller  may  take  his  goods 
into  the  market  and  obtain  the  current  price  for  them." 

5.  The  Court,  in  the  charge  to  the  jury,  limited  the  plain- 
tiff's right  of  recovery  "to  the  amount  of  damages  actually 
sustained  by  themselves."  This  may  have  misled  the  jury, 
and  probably  did.  As  heretofore  stated,  although  the  plain- 
tiffs might  be  bound  to  pay  over  to  the  owners  of  the  cotton 
whatever  they  recovered  in  the  suit,  less  their  commissions  on 
the  same,  they  yet  were  entitled  to  maintain  the  action  for  the 
whole  amount  of  damages  occurring  from  the  breach  of  the 
contract.  Their  commissions  would  be  but  a  small  per  cent- 
age  of  this — say  two  and  a  half  per  cent.  That  two  and  a 
half  per  cent.,  or  the  amount  of  the  commissions,  was  the 
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real  and  actual  damage  to  plaintifis.  Counsel  for  plaintiflfe 
claim  that  these  commissions  were  just  what  the  verdict  was 
for.  We  cannot  say  as  to  this;  but  as  the  jury  did  find  for 
the  plaintifis  on  the  main  question,  to-wit :  that  there  was  a 
breach  of  contract  by  the  defendants,  and  as  they  were  prob- 
ably misled  by  this  charge  of  the  Court,  we  think  there  should 
be  a  new  trial.  It  might  be  added  that  the  charge,  in  so  far 
as  it  was  stated  that  the  ^^sale  tickets^'  of  the  14th  of  April, 
as  it  was  not  signed  by  the  defendants,  was  not  sufficient  to 
take  the  case  out  of  the  statute  of  frauds,  seemed  to  ignore 
the  fact  that  part  of  the  cotton  sold  that  day  had  been  deliv- 
ered, and  was  accepted  and  actually  received  by  the  defend- 
ants. If  so,  they  were  bound  by  the  contract  for  the  purchase 
that  day  made. 
Judgment  reversed. 
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On  Monday,  December  15th,  1873,  during  the  July  term 
of  the  Court,  at  the  instance  of  the  Honorable  Richard  H, 
Clark,  a  committee  was  appointed  to  report  at  the  next  term 
a  memorial  commemorative  of  Isaac  E.  Boweb,  Esq.,  lately 
deceased. 

At  the  next  term,  on  Tuesday,  February  2-tth,  1874,  said 
committee  submitted  the  following  report : 

*' We,  whose  signatures  are  hereto  attached,  were  appointed 
a  committee  to  report  at  this  term  a  tribute  to  the  memory  of 
the  Honorable  Isaac  E.  Bower,  a  member  of  this  bar,  who 
died  at  Bainbridge,  Georgia,  on  the  7th  October,  1873,  in  the 
sixty-third  year  of  his  age. 

"His  native  place  was  Milledgeville,  Georgia,  and  the  date 
of  his  birth,  28th  February,  1811.  His  fether  was  Isaac 
Bower,  and  his  grandfather  John  Bower,  who  was  a  sculptor, 
of  Providence,  Khode  Island,  and  there  died,  in  the  year 
1803.  In  1823  his  father  moved  with  his  family  to  the 
Arkansas  territory.  Isaac  E.  Bower  there  remained  until 
1831,  when  he  returned  to  Georgia.  In  1833  he  began  the 
study  of  law.  During  this  period  he  attended  the  lectures  of 
Judge  Gould,  of  Augusta,  Georgia,  and  in  1835  was  admitted 
to  practice.  He  soon  settled  in  Talbotton,  Georgia,  where  he 
married  Miss  Adeline  B.  Breedlove,  who  survived  him.  From 
Talbotton  he  moved  to  Cuthbert,  Georgia,  where  he  resided 
for  some  ten  years.  From  there  to  his  plantation  in  Baker 
county,  and  in  1867  he  settled  in  Bainbridge,  to  resume  the 
general  practice  of  his  profession,  which  he  htAl  continued, 
within  certain  limits,  while  living  a  plantation  life. 

"  In  discharging  the  duty  assigned,  we  do  so  with  the  con- 
aciousness  that  there  is  nothing  we  can  say  that  will  lessen  the 
grief  of  hearts  that  mourn,  or  that  can  exalt,  with  those  who 
know  him,  the  beautiful  character  of  our  deceased  brother. 
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Yet  it  is  a  duty  the  living  owe  the  virtuous  dead  to  place 
some  memorial  in  their  honor  on  record.  When  men  have 
been  in  continuous  social  intercourse,  and  death  enters  the 
circle,  bearing  off  a  victim,  the  survivors  should  be  as  ardent 
to  cherish  his  memory  as  to  respect  or  love  him  while  living. 
There  is  no  profession  or  other  pursuit  in  life  where  each  one 
is  so  much  the  equal,  friend  and  brother  of  the  other  as  in 
that  of  law.  The  bar  is  a  social  as  well  as  a  legal  organiza- 
tion. The  death  of  one  comes  home  to  all,  and  is  felt  in  a 
variety  of  ways.  On  each  assembling  after  each  sad  event 
we  number  one  less.  There  is  a  chair  vacant,  a  presence  gone, 
and  a  voice  silenced  forever.  It  sometimes  is  a  voice  musical 
in  tone  and  eloquent  in  expression,  that  for  many  years  has 
charmed  all  who  heard.  The  vacuum  thus  created  is  palpa- 
ble, and  is  painfully  felt  There  shall  be  no  more  encounter 
of  logic  or  humor  in  friendly  strife ;  and  as  this  is  over  for- 
ever, for  it  we  love  the  departed  the  more.  The  contention 
for  a  principle,  that  the  right  may  prevail,  sanctifies  the  con- 
flict and  endears  legal  adversaries. 

"  The  true  lawyer  has  a  profound  love  for  justice  and  liberty, 
and  he  makes  his  professional  life  square  with  his  private  life. 
He  is  loyal  to  truth,  the  friend  to  the  weak  and  the  enemy  of 
oppression  in  all  its  forms.  The  conscious  rectitude  of  defend- 
ing the  poor  and  helpless  against  wrong,  affords  a  compensa- 
tion which  the  gold  of  the  rich  cannot  supply.  Such  a  law- 
yer, in  the  words  of  a  famous  modern  author,  *  belongs  to 
the  great  souls  who  love  justice,  and  who  love  law,  as  the 
means  by  which  justice  is  done.' 

"  To  this  noble  class  of  lawyers  belonged  our  deceased  bro- 
ther. The  same  virtues  he  practiced  in  his  intercourse  with  so- 
ciety governed  his  professional  conduct.  He  did  not  have  one 
character  out  of  the  Uourt-house,  and  another  in  it  With 
him  what  w^  dishonorable  in  the  man  was  dishonorable  in 
the  lawyer.  His  moral  sense  w^  as  keen  as  his  intellect  was 
comprehensive.  These,  in  harmonious  blending,  placed  him 
in  the  front  rank  of  our  profession.  His  mind  was  logical^ 
closely  discriminating,  and  capable  of  a  subtle  analysis.  He 
was  always  fervently  in  earnest,  and  aspired  more  to  the  faith- 
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ful  and  successful  discharge  of  duty  tlian  to  win  applause, 
either  from  bench,  bar,  or  audience.  He  had  a  quiet,  gentle 
manner,  and  a  dignified  yet  social  reserve  in  all  his  associa- 
tions. Sensitive  about  his  own,  he  was  always  considerate  of 
the  rights  and  feelings  of  others.  He  never  indulged  in  wordy 
declamation,  and  his  arguments  were  confined  to  the  point 
without  superfluity.  If  his  cause  was  strong  his  fertility  of 
mind  made  it  stronger ;  if  weak,  the  same  resource  gave  it 
the  appearance  of  strength.  He  was  always  calm  and  self- 
poised.  His  forensic  efforts  were  easy  and  natural,  with  a 
freedom  from  all  strain  of  mind  or  labor  of  utterance.  What- 
ever his  side,  he  was  a  dangerous  adversary,  and  however  in- 
tellectual his  antagonist,  he  would  have  need  for  all  his  power. 
He  was  skilled  in  '  the  cut  and  thrusts,'  of  polemics,  and  if 
there  was  a  weak  place  in  his  adversary's  armor  he  would 
find  and  pierce  it.  His  pure  private  and  professional  char- 
acter gave  him  influence  with  juries,  and  his  clear  arguments, 
supported  by  an  unusual  familiarity  with  authority,  made 
bim  formidable  before  the  Courts.  He  was  simple  in  his 
tastes,  temperate  in  his  habits,  and  amiable  in  disposition. 
Contests  at  the  bar,  or  elsewhere,  were  repugnant  to  his  na- 
ture. He  loved  peace  and  retirement,  but  when  duty  called 
he  entered  the  conflict  bravely  and  bore  himself  gallantly. 

"It  was  in  the  seclusion  of  home  and  in  the  pursuit  of  agri- 
culture he  found  the  most  enjoyment  As  already  disclosed 
for  many  years  he  resided  upon  his  farm.  It  was  far  from 
city  or  village  and  in  the  midst  of  a  deep  forest,  in  the  county 
of  Baker.  It  was  just  such  a  spot  as  a  man  might  be  expected 
to  select  who  had  passed  so  much  of  his  boyhood's  life  in  the 
wilds  of  our  frontier.  From  his  cot  'below  the  pine,'  he 
could  go  forth  '  to  till  the  soil,'  or  '  tend  the  flock.'  It  was 
on  the  banks  of  a  stream  singularly  beautiful,  none  i)erhap8 
more  so,  and  such  an  one  if  Burns  had  seen  would  have  in- 
8pii*ed  him  as  much  as  the  Ayr  or  the  Doon.  From  this 
beautiful  rural  spot,  so  the  opposite  of  a  lawyer's  life  of 
labor  and  strife,  the  transition  to  the  town  of  Bainbridge  to 
again  embrace  it,  was,  to  him,  easy  and  natural.  As  when  he 
was  farmer  you  would  never  suspect  he  had  been  lawyer,  so 
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when  lawyer  that  he  had  been  farmer,  and  with  such  quiet  and 
placidity  did  he  lay  down  the  one  and  take  up  the  other,  or 
practice  them  together. 

^^The  same  even  temperament  and  love  of  quiet  caused  him  to 
decline  all  political  oflSoes  or  the  ways  of  seeking  them,  but 
he  was  twice  called  from  his  retirement  by  his  fellow-citizens 
to  represent  them  in  the  State  Convention  of  1865,  and  as 
Senator  in  the  Legislature  of  1866  and  1866.  His  mind  being 
judicial  in  its  nature  and  culture,  his  disposition  amiable  and 
impartial,  he  was  fitted  by  nature  and  education  for  the  bench, 
and  had  he  been  more  demonstrative  and  self-asserting  would 
have  been  thus  promoted  before  he  had  reached  the  meridian 
of  his  long  legal  career  of  nearly  forty  years.  During  the  war 
he  was  past  the  age  for  general  and  active  service  in  the  field, 
but  did  serve  as  captain  of  a  company  of  State  troops.  He 
was  emphatically  a  man  of  duty  j  that  word  was  the  shibboleth 
of  his  life,  and  having  satisfied  his  conscience  he  was  indiffer- 
ent to  censure  and  not  changed  by  praise. 

*'His  heart  was  with  his  'native  land'  in  the  recent  fearful 
struggle,  and  he  shared  largely  in  our  common  calamity.  Its 
close  found  him  well  over  on  the  sunset  side  of  life.  Like 
many  such,  life  to  him  had  lost  its  charm  and  become  bur- 
densome. He  was  daily  looking  and  ready  for  the  summons, 
which  would  remove  his  load,  and  bring  in  its  stead  the  rest 
and  peace  of  the  grave.  For  this  he  patiently  waited  with 
christian  fiiith  and  resignation.  Expressive  of  this  feeling, 
there  was  found  among  his  papers  some  verses,  dated  and 
written  on  the  national  holiday  of  the  4th  of  Jifly  preceding 
his  death  in  October.     The  first  reads: 

'  Oh,  I  am  waiting — ah,  why  should  I  stay, 
In  a  world  so  lonely,  so  cheerless  and  dreary ; 

My  early  companions  have  all  flown  away, 
And  left  me — so  weary — so  weary.' 


"  And  the  sixth: 


'  But,  tho'  lonely,  my  God,  I  am  content  to  stay, 
And  bide  thy  good  will,  tho'  lonely  and  dreary, 

Till  thy  voice  shall  call  my  spirit  away, 

Where  the  trusting  soul  is  never  more  weary.' 
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"His  Mreary  and  weary'  body  had  not  long  to  'wait/ 
When  the  pestilence  last  fall  entered  the  little  city  of  Bain- 
bridge,  in  grim  mercy,  it  claimed  him  for  its  first  of  many 
victims. 

"  The  domestic  life  of  such  a  man  must  have  been,  as  it  was, 
blessed  with  the  love  and  happiness  of  wife  and  children.  He 
died,  as  he  must  have  desired,  in  the  retention  to  the  last  of 
speech  and  intellect,  with  all  his  family  around  him,  of  whom 
he  took  an  affectionate  and  final  farewell,  and  then  quietly  sank 
to  his  everlasting  rest. 

"  In  conclusion,  we  recommend  the  adoption  of  the  above  by 
the  Court  and  bar,  as  an  expression  of  the  love  and  respect 
they  bore  our  deceased  brother,  and  the  high  estimate  they 
placed  upon  his  professional  career;  that  it  be  entered  upon 
the  minutes,  and  a  certified  copy  thereof  be  presented  to  his 
family. 

(Signed)  "Richard  H.  Clark, 

"Richard  F.  Lyon, 
"John  C.  Rutherford, 
"  William  E.  Smith, 

"C.B.  WOOTEN, 

OommiUee.^' 
The  Court  ordered  as  requested. 
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ABATEMENT. 

When  on  the  trial  of  an  affidavit  of  illegality  to  an  exe- 
cution, the  Judge  held  the  judgment  to  be  dormant  for 
want  of  an  entry  within  seven  years,  and  the  next  day 
the  plaintiff  sued  out  a  scire  facias  to  revive,  and  suhn 
sequently  to  this  suing  out  of  a  scire  facias  he  filed  a 
bill  of  exceptions  to  the  judgment  of  the  Judge,  but 
aflerwards  withdrew  it : 

Held,  that  the  pendency  of  the  bill  of  exceptions  could  not 
be  pleaded  in  abatement  to  the  scire  facias.  Bridges 
etaLfVS.  Thomas,  adrn'r 378 

ACKNOWLEDGMENT  OF  SERVICE. 
See  Servic€y  1,  6,  13,  14,  15. 

ACTIONS. 

If  payment  beyond  the  rate  specified  in  the  charter  be 
made  voluntarily  by  the  shipper,  through  mere  ignor- 
ance of  the  law,  or  paid  "  wljere  the  facts  are  all  known, 
and  there  is  no  misplaced  confidence,  and  no  artifice, 
or  deception,  or  fraudulent  practice  is  used  by  the  other 
party/'  an  action  will  not  lie  to  recover  it  back.  Ar^ 
nold  &  DuBose  vs.  Geo.  R.  R.  and  Sg  Co 304 

ADMINISTRATORS  AND  EXECUTORS. 

1.  When  a  portion  of  the  assets  of  an  estate  consists  of 
an  interest  in  a  partnership  of  which  the  deceased  was 
a  member,  it  is  the  duty  of  an  executor  who  knows 
the  fact,  to  take  notice  of  the  claim  in  his  inventory 
and  return  it  to  the  Ordinary,  but  a  failure  to  do  this, 
though  an  act  justifying  suspicion,  does  not  require  the 
executor  to  be  charged  with  the  nominal  value  of  such 
interest,  and  he  may  show  what  was  its  real  value. 
Moses  et  al.,  vs.  Moses,  exW 9 

2.  When,  within  a  reasonable  time  afler  qualification,  the 
executor  has  a  settlement  with  a  surviving  partner  of 
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the  deceased,  and  receives  from  him,  as  the  deceased's 
interest,  part  of  the  assets  of  the  partnership  in  kind, 
such  settlement  is  to  be  considered  prima  facie  as  a 
fair  one,  and  if  there  be  no  aflSrmative  evidence  to  the 
contrary,  a  jury  is  authorized  to  act  ujwn  it  as  a  just 
and  proper  settlement.    Ibid. 

3.  When  an  executor  buys  from  a  surviving  partner  of 
the  deceased  an  interest  in  the  partnership,  giving  his 
own  note,  and  subsequently  takes  from  the  surviving 
partner  that  note  as  part  of  the  deceased's  share  in  the 
partnership,  and  substitutes  in  his  hands,  as  executor, 
for  that  note  other  good  and  well  secured  notes  belong- 
ing to  himself  as  an  investment  of  the  money  for  the 
estate,  such  acts  are  not  illegal,  though  they  justify 
and  require  a  close  scrutiny  iuto  the  good  faith  and 
b(ma  fides  of  the  transaction.     Ibid. 

4.  When  the  assets  of  an  estate  came  into  the  hands  of 
an  executor  in  October,  1860,  and  were  mostly  in  pro- 
missory notes,  and  the  legatees  were  most  of  them  cit- 
izens of  New  York,  and  the  executor  made  no  returns 
to  the  Ordinary  during  the  war,  but  managed  their 
own  affairs  in  this  State,  keeping  books  and  making 
entries  therein  of  his  transactions,  and  in  1865  made 
a  full  return  of  his  acts  to  the  Ordinary,  and  procured 
from  him  a  special  order  excusing  his  failure  to  make 
returns  during  the  war  and  allowing  him  bis  commis- 
sions : 

Held,  that  a  verdict  of  a  jury  is  not  ill^al  which  recog- 
nizes the  executor  as  not  in  default  for  failing  to  made 
returns  during  the  war,  and  which  excuses  him  for 
losses  upon  investments  made  in  good  faith,  and  under 
such  circumstances  as  other  prudent  men  acted.     Ibid. 

5.  Until  the  adoption  of  the  Code,  1st  of  January,  1873, 
there  was  no  particular  fund  or  bonds  in  which  trus- 
tees were  required  by  law  to  invest,  and  investments 
made  as  other  prudent  men  invested  their  funds,  if 
made  in  good  faith,  will  protect  an  executor  if  he  be 
guilty  of  no  ill^ality.     Ibid. 

6.  It  is  not  improper  for  a  jury  to  allow  an  executor  rea- 
sonable counsel  fees  for  advice  and  aid  in  the  manage- 
ment of  an  estate  and  making  returns.  But  when 
the  legatees  file  a  bill  against  the  executor  for  an  ac- 
count charging  a  devastavit,  it  is  improper  and  ill^al 
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to  allow  the  executor  counsel  fees  for  defending  the 
bill  unless  it  plainly  appear  that  there  are  such  com- 
plications and  conflicting  claims  among  those  interest- 
ed in  the  estate  as  to  make  it  necessary  for  the  interest 
of  the  parties,  that  the  settlement  should  be  by  a  de- 
cree of  the  Court.     Ibid. 

7.  A  wife's  share  of  her  deceased  father's  real  estate,  not 
distributed,  but  remaining  undisposed  of  between  the 
heirs,  the  same  being  wild  lands,  is  not  so  in  posses- 
sion of  the  husband  as  to  bar  the  wife's  right  of  sur- 
vivorship, if  he  dies  before  it  is  distributed  or  divided. 
Hooper  V8.  Howell,  guardian 165 

8.  An  administrator's  sale  is  not  void  if  he  have  proper 
and  legal  authority  to  sell.  If  he  fail  to  comply  with 
the  law  as  to  the  mode  of  sale,  the  sale  is  voidable  ex- 
cept as  to  innocent  purchasers.     Patterson  vs.  Lemon.  231 

9.  Under  sections  2518,  2519  and  2520,  of  Irwin's  Re- 
vised Code,  the  place  of  sale  of  lands  by  an  adminis- 
trator may  be  either  in  the  county  having  jurisdiction 
of  the  administration,  or  in  the  county  where  the  land 
lies,  according  to  the  discretion  of  the  Ordinary  in  each 
case;  and  if  land  be  sold  in  either  county  without  such 
special  direction,  the  sale  is  not  void,  but  voidable  only 
accordingly  as  the  present  owner  of  the  land  is  or  is 
not  an  innocent  purchaser.     Ibid. 

10.  Where  land  lying  in  the  county  of  Fulton  was  sold 
at  administrator's  sale,  in  said  county,  in  the  usual 
mode,  and  the  deed  to  the  purchaser  recited  the  judg- 
ment of  the  Ordinary  of  Cobb  county  authorizing  a 
sale  and  that  the  sale  was  after  due  advertisement  had, 
at  public  auction,  on  the  first  Tuesday  of  the  month,  be- 
tween the  usual  hours,  at  the  Court-house  door  of  Ful- 
ton county,  and  the  purchaser  at  the  sale  afterwards 
sold  to  another,  who  nad  no  notice  of  any  irregularity 
in  the  mode  of  sale : 

Heldy  that  if  the  order  to  sell  in  fact  existed,  the  sale 
could  not  be  avoided  by  the  heirs-at-law  as  against 
such  second  purchaser,  on  the  ground  that  the  Ordi- 
nary had  passed  no  special  order  directing  the  sale  to 
be  had  in  Fulton  county,  unless  he  had  notice  of  the 
want  of  such  special  order.     Ibid. 

11.  An  administrator  with  temporary  letters  granted  by 
the  Ordinary,  may  institute  suit  for  the  purpose  of  col- 

VOL.  L.  48. 
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lecting  the  effects  of  the  deceased,  and  if  permanent 
letters  are  granted  pending  the  action,  the  general  ad- 
ministrator thus  appointed  may  be  made  a  party  to  the 
action.  Ewing  et  xix.,  adm^r^  and  adm^x,  vs.  Moaes^ 
admW 264 

12.  Whatever  may  be  the  remedies  that  have  been  pro- 
vided by  statute  against  administrators  and  their  secu- 
rities, the  concurrent  jurisdiction  of  equity  over  the 
settlement  of  accounts  of  administrators  is  specially  re- 
tained by  section  2600  of  the  new  Code.    ihid. 

13.  An  account  was  contracted  and  due  in  September, 
1862.  Administration  was  granted  on  the  estate  of 
the  debtor  in  September,  1869,  it  not  appearing  in  the 
record  when  he  died.  Suit  was  instituted  on  the  ac- 
count in- October,  1871 : 

fleW,  that  the  action  was  barred  by  the  statute  of  limi- 
tations of  March  16th,  1869.  Even  though  the  plain- 
tiff may  not  have  been  entitled  to  have  brought  suit 
against  the  administrator  by  the  first  of  January,  1870, 
which  we  do  not  determine,  the  spirit  and  equity  of 
the  statute  require  that  it  should  have  been  commenced 
within  a  period  after  twelve  months  from  the  grant  of 
administration,  which  was  equal  to  the  time  allowed 
by  the  statute  for  bringing  suits  on  such  debts,  to-wit : 
from  the  date  of  the  passage  of  the  Act  to  the  first  of 
January,  1870.  The  Moraidan  Seminary,  etc.,  vs.  At- 
wood  et  al,y  adm^rs 382 

14.  The  testator,  by  his  will,  authorized  his  executors  to 
sell  his  property  upon  such  terms  as  to  notice  or  credit 
as  they  might,  in  their  sound  discretion,  deem  best : 

Held,  that  the  executors  had  the  power  to  sell  the  prop- 
erty without  an  order  from  the  Ordinary,  either  for 
cash  or  credit,  and  upon  such  notice  as  they,  in  their 
sound  discretion,  might  deem  best;  but  in  all  other  re- 
spects they  were  bound  to  comply  with  the  law  r^u- 
lating  such  sales.  Jackson  et  cU.,  ex'rs,  vs,  Williams  et 
al 553 

ADMISSIONS.    See  Evidence,  10. 

A  LIMON Y.     See  Divorce. 

AMBIGUITY.    See  Evidence,  4. 
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AMENDMENT. 

1.  After  a  bill  seeking  discovery  has  been  answered,  the 
complainant  cannot  amend  bis  bill  so  as  to  waive  dis- 
covery, and  thus  get  clear  of  the  defendant's  answer. 
AUefiy  adm^r,  V8.  Woodson,  eafr,  et  al 53 

2.  When  a  bill  was  filed  against  the  administrator  of  a 
deceased  partner  seeking  an  account  of  certain  partner- 
ship funds  which  it  was  alleged  had  been  collected  by 
the  partner  and  misapplied,  and  pending  the  suit  and 
after  the  1st  of  January,  1870,  the  bill  was  amended 
so  as  to  charge,  in  addition,  that  said  deceased  partner 
had  also  received  to  his  own  use  the  rents  of  certain 
real  estate  belonging  to  the  partnership,  and  that  he 
had  not  accounted  therefor : 

Held,  that  the  amendment  did  not  introduce  a  new  cause 
of  action,  but  only  added  an  item  to  the  original  cause, 
and  if  the  plea  of  the  statute  of  limitations  was  not 
good  to  the  original  suit,  it  was  not  good  to  the  amend- 
ment.    Ibid. 

3.  Where  there  is  a  levy  upon  land  entered  by  the  sheriff 
upon  an  execution,  but  by  mistake  the  entry  is  not 
signed  by  the  sheriff,  the  failure  to  sign  is  not  fatal  to 
the  levy.  The  sheriff  may  amend  it  by  adding  his 
signature.     Sharp  vs.  Kennedy 208 

4.  Where  a  declaration  was  filed  and  process  attached 
against  a  corporation,  and  a  regular  return  made  by 
the  sheriff  that  the  defendant  was  not  to  be  found,  and 
that  the  president  of  the  corporation  was  dead,  the 
plaintiff  is  not  entitled,  aft^r  the  lapse  of  five  terms  of 
the  Court,  without  having  taken  any  further  action,  or 
showing  sufficient  legal  reason  for  the  delay,  to  amend 
the  process  so  as  to  make  it  returnable  to  the  then  en- 
suing term,  and  to  perfect  service  by  publication  un- 
der section  3370  of  the  new  Code.  Branch  vs.  Me-- 
chanics^  Bank 413 

5.  Where  a  creditor's  bill  was  filed  against  a  railroad 
company  and  a  decree  had,  adjudicating  the  dignity 
and  priority  of  the  various  claims  before  the  Court, 
and  directing  the  sale  of  the  road,  a  creditor,  who  was 
a  party  to  such  decree,  cannot  subsequently,  but  before 
the  distribution  of  the  proceeds  of  such  sale,  by  an 
amendment  to  the  original  bill,  set  up  a  preferred 
claim  held  by  him  as  collateral  security  for  the  in- 
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debtedness  passed  upon  by  such  decree.     CUwb  &  Co, 

vs.  Brunswick  &  Albany  R.  R,  Co,  et  al 522 

6.  The  creditor's  debt  was  contracted  in  1859  and  the 
bill  was  filed  in  1869,  originally  against  the  adminis- 
trator, the  purchaser  and  his  vendor,  and  the  widow 
of  the  intestate  who  had  taken  dower,  charging  notice 
of  the  lien  on  each,  and  praying  a  sale  of  the  land  for 
the  discharge  of  the  vendor's  lien.  By  amendments 
made  after  January  Ist,  1870,  all  parties  defendants 
were  stricken  from  the  bill,  except  the  administrator 
and  the  first  purchaser,  who,  it  was  charged,  had  not 
paid  for  the  land.  The  prayer  was  also  amended,  ask- 
ing judgment  on  the  debt  against  the  administrator, 
and  that  the  purchaser  be  decreed  to  pay  his  debt  due 
the  estate  to  complainant,  and  praying  an  injunction 
restraining  the  collection  of  the  debt  due  by  the  pur- 
chaser : 

Hddj  that  no  necessity  was  shown  why  the  purchaser 
should  be  a  party,  or  for  the  relief  prayed  against  him, 
or  for  any  injunction,  and  the  bill  should  have  been 
dismissed  as  to  the  purchaser.  Atkinson  vs,  Keith, 
odMr^etal. 577 

7.  The  amendment  to  the  prayer  was  a  proper  amend- 
ment and  the  bill  was  not,  on  account  thereof,  demur- 
rable, on  the  ground  that  the  relief  then  prayed  was 
barred  by  the  Act  of  March,  1869.     Ibid, 

APPEALS. 

The  Constitution  of  1868  intended  to  provide  for  an  ap- 
peal to  the  Superior  Court  from  the  judgments  of  Jus- 
tices of  the  Peace,  in  all  cases  where  the  amount  in 
controversy  between  the  parties  was  over  $50  00, 
whether  that  controversy  originated  in  a  claim  case  or 
in  any  other  class  of  cases  of  which  the  Justices  of  the 
Peace  had  jurisdiction  to  hear  and  determine.  Burta 
V8,  Farrar 601 

ARBITRAMENT  AND  AWARD. 

1.  An  exception  to  an  award  relating  to  the  testimony 
will  not  be  considered  in  this  Court,  where  the  evi- 
dence is  not  in  the  record,  and  does  not  appear  to  have  \ 
been  exhibited  to  the  Court  below.     Phipps  vs.  Tomp- 
kin^  et  al %.  641 
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2.  Where  pending  litigation,  by  consent,  was,  by  an  order 
of  Court,  referred  to  the  decision  of  three  arbitrators, 
two  of  them  being  named,  they  to  select  a  third,  and 
the  questions  at  issue  were  heard  before  the  two  arbi- 
trators named,  who  made  an  award,  it  is  incumbent  on 
the  party  excepting  to  the  award  on  the  ground  that 
the  matters  in  dispute  were  not  heard  before  three  ar- 
bitrators, to  negative  all  presumptions  in  favor  of  the 
award  by  alleging  either  that  he  was  not  present  when 
the  award  was  made,  and  was  not  heard  before  the  two 
arbitrators,  or  that  he  objected  at  the  time  to  proceed- 
ing before  them.     Ibid. 

ASSIGNMENT.    See  Debtor  and  Creditor,  4. 

ATTACHMENT. 

1.  When  a  defendant  in  an  attachment  is  adjudged  a 
bankrupt  within  four  months  after  the  i&suing  of  the 
attachment,  and  the  assignee  comes  in  the  Court  where 
the  attachment  is  pending  and  makes  it  known  that  the 
defendant  has  been  so  adjudged  a  bankrupt,  and  moves 
to  have  the  attachment  declared  dissolved : 

Heldj  that  the  Court  ought  to  grant  the  motion,  and  that 
it  was  not  necessary  for  the  assignee  to  make  himself 
a  formal  party  to  the  attachment  before  moving  to  have 
it  declared  dissolved.     Louden,  assignee,  vs.  King 302 

2.  An  attachment  was,  by  mistake,  levied  on  the  wrong 
lot  of  land.  Judgment  was  entered  in  pursuance  with 
the  levy.  The  plaintiff  filed  a  bill  to  correct  the  mis- 
take. This  proceeding  was  dismissed  at  the  trial  term 
on  demurrer: 

Held,  that  such  dismissal  was  error.  A  Court  of  equity 
having  obtained  jurisdiction,  should  have  preceded 
to  have  heard  the  case,  and  have  rendered  such  decree 
as  the  ends  of  justice  might  have  required.  Wardlaw, 
admWyVa,  Wardlaw 544 

3.  Where  lot  two  hundred  and  eighty-seven  is  intended 
to  be  levied  on  by  an  attachment,  but  the  entry  of  the 
sheriff  describes  lot  two  hundred  and  sixty-eight  by 
mistake,  there  has  been,  in  fact,  no  levy  made  on  the 
right  lot.     Ibid, 
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ATTORNEY. 

1.  It  IS  not  improper  for  a  jury  to  allow  an  executor 
reasonable  counsel  fees  for  advice  and  aid  in  tbe  man- 
agement of  an  estate  and  making  returns.  But  when 
the  legatees  file  a  bill  against  the  executor  for  an  ac- 
count, chaining  a  devaatamt,  it  is  improper  and  illegal 
to  allow  the  executor  counsel  fees  for  defending  the  bill, 
unless  it  plainly  appear  that  there  are  such  complications 
and  conflicting  claims  among  those  interested  in  the 
estate  as  to  make  it  necessary  for  the  interest  of  the 
parties,  that  the  settlement  should  be  by  a  decree  of  the 
Court.     Moses  et  al.v8.  MoBea^ea^r 9 

2.  Where  a  balance  of  money  collected  on  an  execution 
remained  in  the  sheriff's  hands,  which  he  was  notified 
was  claimed  by  the  attorney  for  the  plaintiff  in  fi.  fa. 
as  his  fee,  and  after  such  notice  judgment  was  rendered 
against  him  on  a  process  of  garnishment  sued  out  at 
the  instance  of  a  creditor  of  said  plaintiff,  he  making 
no  defense,  which  judgment  he  satisfied,  it  was  not  error 
in  the  Court,  on  the  hearing  of  a  rule  nisi  requiring 
him  to  show  cause  why  he  should  not  pay  over  such 
balance  to  the  plaintiff's  attorney,  to  make  the  rule 
absolute.     Or  ay  y  sheriff ^vs,  Maxwelly  trustee 108 

3.  In  a  declaration  claiming  damages  for  words  calculated 
to  injure  the  plaintiff's  reputation  as  an  attorney  at  law, 
it  is  not  sufficient  to  allege  that  the  defendant  was  an 
attorney,  it  must  be  stated  and  proven  that  the  words 
were  used  "in  reference  to  his  profession."     VanEpps 

vs.  Jones > 238 

4.  When  an  administrator  was  sued  in  ejectment,  and 
contracted  with  an  attorney  to  defend  the  suit,  and 
agreed  to  give  him  one-half  the  land  if  the  defense 
was  successful,  and  the  attorney  so  employed  procured 
another  attorney  to  represent  him  at  the  trial,  and  the 
defense  proving  successful,  the  administrator  sold  the 
land  under  an  order  of  the  Ordinary,  had  it  bid  off  for 
himself  and  the  substituted  attorney,  and  then  divided 
the  land  between  himself  and  the  substituted  attorney, 
and  the  attorney  first  employed  filed  a  bill  against  the 
administrator  and  the  substituted  attorney  for  a  spe- 
cific performance  of  the  original  agreement : 

j5eW,  that  it  was  not  error  for  the  Chancellor  to  charge 
the  jury  that  a  bill  for  specific  performance  would  lie 
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in  such  a  case  against  the  administrator  and  the  sub- 
stituted attorney.    Stansdl  vs.  lAndaay  et  cU. 360 

5.  A  mortgage  is  not  illegally  foreclosed  because  the  alB- 
cfavit  of  the  mortgagee  for  foreclosure  is  made  before 
a  Notary  Public  who  is  also  an  employee  in  the  office 
of  the  attorney  at  law,  employed  by  the  mortgagee  to 
foreclose  the  same.     Goodrich  etoLvs.  WUliame 425 

6.  Where  an  instrument  is  produced,  signed  by  the  plain- 
tiff in  error,  stating  that  the  case  was  carried  to  this 
Court  without  authority  from  him,  and  consenting  to 
its  dismissal,  his  counsel  will  not  be  permitted  to  pro- 
ceed with  said  litigation  for  the  recovery  of  their  fees, 
except  upon  showing  that  the  case  had  been  settled  by 
the  defendants  in  error  with  notice  of  the  contract  un- 
der which  they  were  to  be  compensated.  Green  V8. 
Stringfdlow  et  ai 486 

7.  Knowledge  that  the  movants  were  of  counsel,  and  that 
their  client  was  insolvent,  is  not  such  notice.     Ibid. 

8.  Under  the  facts  in  the  record,  the  decision  of  the  Judge 
to  whom  the  whole  matter  was  submitted,  refusing  the 
compensation  asked  for,  was  not  contrary  to  law,  and 
there  was  no  error  in  overruling  the  motion  for  a  new 
trial.  Hinea  &  Hobbs  vs.  The  Brunswick  and  Albany 
R.B.  Oo.etal 563 

9.  Where  an  attorney  recovers  different  parcels  of  land 
for  his  client,  under  a  written  agreement  that  the  at- 
torney should  have  a  particular  lot  so  recovered  for  his 
services,  and  there  is  no  evidence  of  fraud,  or  that  the 
services  were  not  worth  what  was  contracted  for,  the 
attorney,  under  section  1979,  Revised  Code,  can  claim 
such  lot  against  the  lien  of  a  judgment  existing  against 
his  client  at  the  time  the  agreement  was  made,  the 
more  es|>ecially  if  the  creditor  never  sought  to  enforce 
his  judgment  against  the  land  until  suteequent  to  its 
recovery,  after  a  protracted  litigation  on  tlie  part  of 
defendant  and  his  attorney.      Walton  vs.  Little 599 

AUDITOR. 

Where  the  Court,  at  a  regular  term,  appoints  an  auditor, 
in  a  case  involving  matters  of  account,  with  the  powers 
as  provided  in  section  4202  of  the  Code,  and  no  ex- 
ceptions thereon  are  certified,  filed,  etc.,  during  the 
term  as  by  law  prescribed,  it  is  too  late  when  the  aud- 
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itor  proceeds  to  act  in  vacation,  to  object  to  his  ap- 
pointment, or  to  the  powers  conferred  on  him,  or  to 
make  such  objections  the  ground  of  exception  to  his 
report.     Tviivs,  Land 3S9 

BANKRUPT. 

1.  A  purchaser  of  property  at  an  assignee's  sale  in  bank- 
ruptcy, under  an  order  of  the  Register  to  sell  subject 
to  incumbrances  generally,  is  not  estopped  from  deny- 
ing that  a  particular  incumbrance  is  a  good  and  valid 
incumbrance,  and  he  may  show  that  a  mortgage  on 
the  property  purchased,  was  made  by  the  bankrupt  in 
fraud  of  his  creditors,  and  is  therefore  void.     Murray 

&  Co.  et  oL  va.  Jones  et  al. 109 

2.  A  bona  fide  purchaser  without  notice  of  a  promissory 
note  and  mortgage  to  secure  it,  who  buys  before  the 
debt  becomes  due,  is  protected  against  a  defense,  that 
the  mortgage  was  made  by  the  debtor  in  anticipation 
of  bankruptcy  and  to  defraud  his  creditors.     Ibid. 

3.  When  a  defendant  in  an  attachment  is  adjudged  a 
bankrupt  within  four  months  after  the  issuing  of  the 
attachment,  and  the  assignee  comes  in  the  Court  where 
the  attachment  is  pending  and  makes  it  known  that 
the  defendant  has  been  so  adjudged  a  bankrupt,  and 
moves  to  have  the  attachment  declared  dissolved : 

Hddj  that  the  Court  ought  to  grant  the  motion,  and  that 
it  was  not  necessary  for  the  assignee  to  make  himself 
a  formal  party  to  the  attachment  before  moving  to 
have  it  declared  dissolved.    Louden^  assignee,  vs.  King.  302 

BILL  OF  EXCEPTIONS. 

See  Practice  in  Supreme  Court, 

BONDS. 

1.  Bonds  owned  by  citizens  and  residents  of  the  city  of 
Augusta  on  corporations,  or  individuals  resident  out 
of  the  city,  are  property  within  the  city,  so  as  to  be 
subject  to  taxation  by  the  city  authorities,  under  their 
general  power  to  assess  a  tax  upon  property  within  the 
limits  of  the  city.  •City  Council  of  Augusta  vs.  Dun- 
bar 387 

2.  Under  the  laws  of  this  State,  a  municipal  corporation 
cannot  levy  a  tax  on  the  bonds  issued  by  the  State, 
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even  though  they  be  property  within  the  corporate 
limits.  It  18  not  to  be  presumed  that  the  State  in- 
tended, without  an  express  grant  to  that  effect,  to  con- 
fer upon  a  municipal  corporation  a  power  thus  to  de- 
preciate the  State  securities,  and  do  what  the  State 
itself  ought  not  to  be  presumed  to  have  done  in  the 
absence  of  clear  language  so  declaring.     Ibid, 

3.  In  1857  the  I^egislature  passed  an  Act  making  the 
county  of  Floyd  a  corporation,  and  declared  that  it 
should  be  represented  in  its  corporate  capacity  by  the 
Inferior  Court  of  said  county.  The  Act  further  pro- 
vided that  on  the  first  Monday  in  February,  1858,  or 
at  any  time  thereafter  which  shall  be  determined,  or- 
dered and  published  by  the  Inferior  Court,  the  people 
of  the  county  should  vote  on  the  question  of  subscrip- 
tion or  no  subscription,  and  that  the  returns  of  the 
election  should  be  made  to  the  Justices  of  the  Inferior 
Court,  who  shall  consolidate  the  same  and  enter  the 
result  upon  the  minutes  of  the  Court.  The  Act  fur- 
ther provided  that  if  a  majority  of  the  votes  should 
be  for  subscription,  the  Inferior  Court  should  sub- 
scribe to  not  less  than  fifty  nor  more  than  one  hundred 
thousand  dollars  of  stock  in  the  Georgia  and  Alabama 
liailroad,  and  issue  bonds  of  the  county  of  Floyd  there- 
for to  said  company,  payable  not  exceeding  ten  years 
from  date,  bearing  seven  per  cent,  interest,  payable 
semi-annually  at  such  place  as  the  said  Inferior  Court 
may  determine.  In  October,  1859,  the  Inferior  Court 
passed  an  order  reciting  that  it  deemed  it  for  the  in- 
terest of  the  county  that  said  road  should  be  built, 
and  ordering  the  election  as  provided.  Due  notice 
was  given,  tne  election  had,  the  returns  made,  consol- 
idated, and  the  result  entered  on  the  minutes.  There- 
upon, without  any  further  entry  on  the  minutes,  a 
majority  of  the  Justices  agreed  among  themselves  to 
subscribe,  proceeded  to  the  company's  office  and  did 
subscribe  for  $75,000  00  of  stock,  and  issued  bonds  as 
called  for  to  the  amount  of  $25,000  00.  Each  Justice 
signed  the  subscription  in  the  absence  of  the  others, 
and  also  signed  his  name  to  the  bonds  in  the  absence 
of  the  others.  The  bonds  were  made  payable  to  Al- 
fred Shorter,  President  of  the  Georgia  and  Alabama 
Railroad  Company,  or  order,  and  having  been  by  him 
indorsed,  were  in  the  hands  of  the  plaintiff  as  holder: 
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Heldj  that  when  the  election  was  duly  had,  and  the  result 
entered  on  the  minutes,  the  authority  of  the  Inferior 
Court  to  make  the  subscription  and  issue  the  bonds 
was  complete,  without  any  further  entry  or  order  of 
the  Court  that  it  would  make  the  subscription.  Com^ 
miseiaiiers  of  Roadsy  etc.,  V8.  Shorter 489 

4.  By  the  words  "Inferior  Court 'Mn  the  Act,  the  Legis- 
lature meant  the  "Justices  of  the  Inferior  Court,"  or 
"the  Inferior  Court  for  county  purposes,"  and  not  the 
Inferior  Court  proper  sitting  twice  a  year  as  a  Court  of 
law  under  the  existing  Constitution  of  the  State.  Ibid. 

6.  However  proper  for  public  information  and  for  the 
regularity  of  business  it  would  have  been  that  the 
minutes  of  the  Inferior  Court  should  show  that  the 
subscription  was  made  and  the  bonds  issued,  with  full 
details  of  the  whole  transaction,  yet,  when  the  result 
of  the  election  was  put  upon  the  minutes,  as  the  Act 
required,  the  authority  of  the  Court  to  make  the  sub- 
scription and  issue  the  bonds  was  complete,  and  under 
the  uniform  practice  of  the  "Justices  of  the  Inferior 
Court"  in  this  State,  in  making  contracts  within  the 
scope  of  their  authority,  it  was  competent  for  the  Jus- 
tices to  make  said  subscription  and  sign  and  issue  said 
bonds  when  they  were  not  regularly  in  session  as  a 
Court.     Ibid. 

6.  It  appearing  that  a  majority  of  the  Justices  did  in 
fact  sign  said  subscription  officially,  and  sign  and  is- 
sue the  said  bonds  as  "  Justices  of  the  Inferior  Court" 
of  Floyd  county,  the  bonds  are  binding  upon  the  coun- 
ty, especially  in  the  hands  of  third  persons  bona  fide 
holders  thereof.     Ibid. 

7.  The  indorsement  on  the  bonds  by  "Alfred  Shorter, 
President  Georgia  and  Alabama  Railroad  Company," 
passed  the  title  in  the  bonds  to  the  holder.  The  bonds 
being  issued  for  purposes  of  negotiation,  this  was  a  suf- 
ficient indorsement  to  put  them  in  circulation,  notwith- 
standing the  charter  of  the  railroad  company  required 
a  different  mode  of  making  and  signing  ordinary  con- 
tracts to  bind  the  company.     Ibid. 
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CERTIORARI. 

The  petition  for  a  cet^tiorari  is  an  ex  parte  proceeding, 
ana  if  the  petition  shows  a  proper  case  for  the  writ,  it 
ought  to  be  granted.  It  is  error  in  the  Judge  to 
hear  contradictory  or  supplementary  statements  from 
defendant.      Buffet  al,  vs.  Phillips  et  al 130 

CHARGE  OF  COURT. 

1.  It  18  not  error  in  the  Court  to  call  the  attention  of  the 
jury  to  the  importance  of  the  case  and  the  trouble  it  has 
given,  and  to  suggest  tlie  desirableness  of  disposing  of 
it  by  a  final  verdict,  Allea^  adm'r,  vs.  Woodson,  ex'r, 
etal 53 

2.  On  the  trial  of  an  action  brought  upon  a  promissory 
note,  the  Court  charged  the  jury  that  the  note,  upon 
its  face,  was  a  promise  unconditional  to  pay  the  prin- 
cipal and  interest  appearing  to  be  due  thereon,  and 
that  parol  evidence  to  show  that  the  interest  was  not 
to  be  paid  at  all  events,  but  was  to  depend  on  the 

E refits  of  an  uncertain  partnership  speculation,  should 
e  of  a  satisfactory  character,  or  strong  enough  to 
overturn,  in  the  minds  of  the  jury,  the  prima  fade 
evidence  of  the  original  contract  as  furnished  by  the 
writing : 

Held,  that  this  was  not  an  expression  of  opinion  by  the 
Court  as  to  facts  which  had  been  proven,  so  as  to  be 
error,  under  section  3183  of  Irwin's  Revised  Code. 
Johnson  vs.  Sims 119 

3.  The  Court  erred  in  charging  the  jury  that  if  the  first 
and  second  contracts  had  been  abandoned,  the  jury 
must  find  according  to  the  testimony  of  L.  Moore, 
Moore  vs.  Stone 157 
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4.  When  the  Judge  on  a  trial  charged  the  jury  that  if  a 
creditor  agree  to  receive  from  his  debtor  a  less  sum  in 
satisfaction  of  a  greate-r,  and  the  less  sum  is  paid  him, 
and  he  accepts  it,  the  contract  is  executed,  and  he  can- 
not treat  it  as  a  nullity  and  sue  for  the  balance,  and 
the  only  evidence  of  a  settlement  was  the  testimony  of 
a  witness  who  swore  that  the  debtor  had  left  with  him 
some  money  and  papers  to  be  given  to  the  creditor, 
and  that  he  had  given  them  to  him  : 

Heldy  that  there  was  no  evidence  to  justify  the  charge. 
Graham  d  al.  vs.  Howell  et  al.,  ezWs 203 

5.  Where  a  declaration  charged  that  the  defendant  had, 
with  force  and  arms  and  violence,  broken  the  plaintiff's 
close,  and  with  his  feet  and  one  hundred  head  of  cattle, 
trampled  upon  and  damaged  his  crop,  and  the  proof 
showed  that  defendant  was  the  plaintiff's  landlord,  that 
he  had  undertaken  to  repair  the  fence  around  the  close, 
and  in  so  doing  had.  negligently  taken  down  the  fence 
and  exposed  the  crop  to  the  ingress  of  cattle ;  and  there 
was  some  evidence  going  to  show  that  plaintiff  had  con- 
sented to  the  defendant's  going  upon  the  land  and  mak- 
ing the  repairs : 

Heldy  that  there  being  no  count  in  the  declaration  for  dam- 
ages from  the  negligence  of  the  defendant,  but  only  for 
the  trespass  with  force  and  arms,  that  it  was  error  in 
Court  to  charge  the  jury  that  if  the  defendant  tore 
down  the  plaintiff's  fence,  and  cattle  got  in  and  de- 
stroyed the  crop,  the  defendant  was  liable  for  the  dam- 
ages.    Roach  V8.  TroUi^ 251 

6.  The  effect  of  the  charge  was  to  exclude  from  the  jury 
the  evidence  of  the  plaintiff's  consent  to  the  repair  of 
the  fence.  If  such  consent  was  in  fact  given,  then  the 
defendant  was  only  liable  for  negligence  in  repairing 
the  fence,  whereas  the  charge  of  the  Court  makes  him 
liable  if  he  tore  down  the  fence  and  damage  resulted. 
Ibid. 

CLAIM. 

1.  Where  a  bill  of  exceptions  is  filed  to  proceedings  had 
upon  the  trial  of  a  claim  case,  the  defendants  in  fi,  fa. 

are  not  necessary  parties.     Graves  vs.  Tifta 122 

2.  Where  there  is  no  evidence  that  the  defendant  was  in 
possession  of  the  property  before  or  after  the  judgment 
was  rendered  against  him,  and  no  title  was  shown  in 


Digitized  by  LjOOQ IC 


INDEX.  679 

him,  the  fact  that  he  conveyed  the  same  by  deed  sub- 
sequent to  said  judgment,  and  possession  was  taken 
thereunder  by  the  vendee,  does  not  render  the  property 
liable  thereto.     Wimbet'ly,  trustee,  vs.  Collier 144 

3.  Where  land  is  levied  on  as  the  property  of  A,  and  is 
claimed  by  B  under  our  claim  laws,  the  pendency  of 
the  claim  does  not  make  it  illegal  for  other  judgment 
creditors  of  A  to  levy  on  and  sell  the  land  at  sheriff's 
sale.     Wcdker  et  al.  va,  Zom 370 

CLERK  OF  SUPERIOR  COURT. 

Whilst  it  is  the  duty  of  the  clerk  of  the  Superior  Court 
to  keep  a  proper  index  of  his  books  of  record,  so  that 
one  searching  the  records  may  easily  find  what  is  or  is 
not  contained  therein,  yet  a  deed  or  mortgage  which  is 
in  fact  recorded,  does  not  cease  to  be  notice  and  to  be 
properly  recorded,  simply  because  the  index  to  the 
record  book  fails  to  show  where  it  may  be  found. 
ChaJtham  vs.  Bradford^  sheynff, 327 

COLLATERAL  SECURITY. 

See  Promissory  Notes ,  1. 

COMMON  CARRIERS. 

1.  When  a  carrier  sets  up  the  defense  that  the  loss  of 
property  delivered  to  him  for  transportation  was  occa- 
sioned by  the  public  enemies  of  the  State,  he  must  es- 
tablish that  fact  by  clear  and  satis&ctory  evidence. 
Wallacef  sup%  vs.  Sanders 134 

2.  When  property  received  for  shipment  by  a  carrier  and 
placed  upon  one  of  his  cars,  was  removed  therefrom  by 
the  public  enemies  of  the  State,  it  was  incumbent  upon 
the  carrier  to  care  for  the  property  after  it  was  taken 
from  the  car,  and  if  he  failed  to  do  so  in  such  reason- 
able manner  as  was  necessary  and  practicable  under  all 
the  circumstances,  and  it  was  lost,  he  will  be  held  lia- 
ble.    Ibid. 

3.  When  a  common  carrier  by  steamboat,  undertook  to 
carry  cotton  under  a  special  contmct,  in  which  it  was 
stipulated  that  he  was  not  to  l)e  liable  for  unavoidable 
accidents,  and  one  of  the  bags  of  cotton  was  lost  by 
falling  into  the  river,  in  consequence  of  the  breaking 
of  "  the  hog  chain,''  or  rod,  against  which  the  cotton 
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was  piled  on  the  deck  of  the  boat;  and  on  a  suit 
brought  for  the  loss,  the  defendant  proved  that  the  rod 
had  been  lately  examined,  and  that  it  appeared  sound ; 
that  it  had  previously  borne  heavier  weights,  and  that 
it  broke  in  consequence  of  a  hidden  flaw : 
Held,  that  it  was  not  error  in  the  Court  to  charge  the 
jury,  that  if  the  cotton  was  lost  under  these  circum- 
stances, the  defendant  was  liable.  Central  lAne  of  Boats 
V8.  Loxce 509 

See  Railroads. 

CONFEDERATE  STATES.    See  War. 

CONSTITUTIONAL  LAW. 

1.  Where  an  Act  was  passed  by  the  Legislature  In  the 
year  1872,  "for  the  removal  of  the  county  site  of  Lee 
county,  to  compensate  the  owners  of  real  estate  at 
Starksville,  and  for  other  purposes,*'  the  body  of  which 
was  in  accordance  with  its  title,  and  in  1873  a  second 
Act  was  passed,  the  title  to  which  was  as  follows :  "An 
Act  to  amend  an  Act  to  authorize  the  Ordinary  of 
Butts  county  to  issue  bonds  to  raise  money  to  build  a 
Court-house,  and  to  authorize  the  commissioners  to  re- 
move the  county  site  of  Lee  county,  to  issue  bonds  of 
said  county  to  build  a  Court-house  and  jail  at  the  new 
county  site  of  said  county  of  Lee,  and  for  other  pur- 


Hddy  that  the  two  Acts  in  relation  to  the  county  of  Lee 
should  be  construed  together  as  one  Act;  and  thus  con- 
strued, the  removal  of  the  county  site  of  Lee  county, 
and  the  provision  for  the  payment  of  the  cost  of  such 
removal  incident  to  the  erection  of  the  public  build- 
ings at  the  new  site,  cannot  be  said  to  be  more  than 
one  subject  matter,  as  contemplated  by  the  Constitu- 
tion.    Allen  et  al.  vs.  Tison  et  al •  374 

2.  In  accordance  with  the  opinion  of  a  majority  of  this 
Court,  in  the  cases  known  as  the  "  tax  cases,*'  at  the 
last  term  of  this  Court,  the  judgment  of  the  Court 
below  is  reversed,  on  the  ground  that  the  Act  of  Oc- 
tober 13th,  1870,  is  in  violation  of  Article  I.,  section 
10,  paragraph  1,  of  the  Constitution  of  the  United 
States.  Dougherty  vs.  Fogle.  Dougherty  vs.  Chipley. 
Dougherty  vs.  SmUh 464 
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3.  A  tax  on  oocupations,  businesses,  etc.,  is  not,  in  legal 
contemplation,  a  tax  on  property  so  as  to  be  subject  to 
the  ad  valorem  and  uniformity  rules  of  taxation  pre- 
scribed by  the  Constitution,  and  therefore  a  tax  on  fire 
insurance  companies,  different  from  what  is  imposed  on 
life  insurance  companies,  does  not  make  the  tax  ob- 
noxious to  any  constitutional  requirement.  Home  In- 
surance Company  J  eto.y  vs.  City  Council  of  Augusta,.,.  530 

4.  The  Constitution  of  1868  intended  to  provide  for  an 
appeal  to  the  Superior  Court  from  the  judgments  of 
Justices  of  the  Peace,  in  all  cases  where  the  amount  in 
controversy  between  the  parties  was  over  $50,  whether 
that  controversy  originated  in  a  claim  case,  or  in  any 
other  class  of  cases  of  which  the  Justices  of  the  Peace 
had  jurisdiction  to  hear  and  determine.  Burts  vs. 
Farrar 601 

6.  The  owner  of  land  taken  for  the  use  of  the  public,  is 
entitled  to  be  paid  therefor  the  value  thereof  in  money; 
but  if,  in  appropriating  his  land  for  the  use  of  the  pub- 
lic, consequential  damages  result  to  the  owner,  the  oen- 
efits  which  he  may  have  derived  from  the  appropria- 
tion, if  any,  may  be  set  off  against  such  consequential 
damages,  but  not  against  the  value  of  the  land.  Ciiy 
Council  of  Augusta  vs.  Marks 612 

CONTRAOrS. 

1.  When  a  promissory  note  is  made  in  South  Carolina, 
payable  on  its  face  at  Charleston,  to  a  citizen  of  South 
Carolina,  it  is  a  South  Carolina  contract,  notwithstand- 
ing the  maker  lives  in  Georgia,  and  notwithstanding, 
at  the  time  of  the  making  of  the  note,  the  maker  also 
executes  a  mortgage  to  secure  it  on  goods  situated  in 
Georgia,  the  residence  of  the  mortgagor.  Goodrich 
etal.vs.  Williams 425 

2.  Assuming  that  the  Confederate  government  could,  for 
the  purpose  of  carrying  on  war  against  the  United 
States,  divest  the  plaintiff  of  his  property  by  seizure — 
which  is  not  made  a  question  here — and  assuming  that 
the  Court  was  in  ejrror  as  to  the  necessity  of  an  Act  of 
Congress  to  authorize  an  impressment,  and  that  it  was 
absolutely  necessary  that  full  compensation  should  be 
made,  so  as  to  protect  the  title  in  an  innocent  holder, 
yet^  under  the  &cts  of  this  case,  as  they  stand  without 

Vol.  l.  44. 
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question  on  the  record,  the  plaintiff  was  entitled  to  a 
verdict.  The  defendant  was  fully  informed  of  the  in- 
structions of  the  agents,  that  the  iron  was  to  be  shipped 
to  Atlanta  to  be  rolled  into  plating  for  ships,  and 
before  the  iron  was  in  fact  taken  out  of  the  possession 
of  the  plaintiff,  contracted  with  the  agent  that  when 
taken,  the  iron,  instead  of  going  forward  to  Atlanta, 
should  be  turned  over  to  it.  This  contract  was  illegal 
outside  of  the  instructions  of  the  agent,  and  this  was 
in  the  knowledge  of  the  defendant,  so  that  the  actual 
seizure  was  in  fact  for  the  use  of  the  defendant,  and 
not  for  the  Confederate  States.  The  defendant  is  not 
an  innocent  holder,  but  is  in  complicity  with  the  agent 
in  his  possession  of  the  iron,  and  that  under  a  contract 
entered  into  before  the  iron  left  the  possession  and  cus- 
tody of  the  plaintiff.  In  tin's  view  of  the  case  the 
errors  of  the  Judge,  if  they  were  errors,  are  immate- 
rial, as  the  verdict  must  have  been  for  the  plaintiff. 
Central  Railroad  and  Banking  Company  vs.  Atlantic 
and  Gulf  Railroad  Company 444 

a.  When  an  employee  of  a  railroad  company,  by  special 
written  contract,  at  the  time  he  was  employed,  and  in 
consideration  thereof,  agreed  "to  take  upon  himself  all 
risks  connected  with  or  incident  to  his  position  on  the 
road,  and  that  he  would  in  no  case  hold  the  company 
liable  for  any  damage  he  might  sustain  by  accidents  or 
collisions  on  the  trains  or  road,  or  which  may  result 
from  the  negligence  or  carelessness,  or  misconduct  of 
himself  or  other  employee,  or  person  connected  with 
such  road,  or  in  the  service  of  the  company:" 

Heldj  that  such  a  contract,  so  far  as  it  does  not  waive  any 
criminal  negligence  of  the  company  or  its  principal 
officers,  is  a  legal  contract.  Western  and  AtUmtic  Rail- 
road Company  V8.  Bishop 465 

4.  A  verbal  contract  between  two  children,  made  during 
the  life  of  the  fiither,  by  which  they  sought  to  avoid 
the  disinhersion  of  one  of  them,  which  was  threatened 
by  the  father  should  a  marriage  contemplated  by  said 
cnild  take  place,  by  which  they  agreed  to  divide  the 
property  between  them,  no  matter  what  might  be  the 
parent's  will,  cannot  be  enforced  in  equity  on  a  bill  for 
specific  performance.     Merder  vs.  Mereier 546 
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CORONER, 

The  coroner  has  no  vested  right  to  hold  an  inquest  over 
the  botlies  of  persons  found  dead  in  his  county,  and  to 
charge  the  county  therefor,  when  the  public  laws  of 
the  State  do  not  require  such  action.  Fryer  vs.  Cen- 
tral Railroad  &  Banking  Company 581 

CORPORATIONS. 

The  stockholders  in  the  Gwinnett  Manufacturing  Com- 
pany may  be  joined  as  defendants  in  an  action  by  a 
creditor  against  the  corporation.  As  they  are  liable 
for  the  debte  of  the  company  in  proportion  to  the  stock 
severally  held  by  them,  the  pleadings  should  show  the 
proportion.  If  the  plaintiff  has  omitted  to  set  out  the 
amounts  in  the  original  pleadings,  he  can  amend  so  as 
to  insert  them.  Proceedings  in  this  form  would  not 
affect  the  right  of  the  stockholder,  under  the  charter, 
to  require  any  judgment  thus  obtained  to  be  first  en- 
forced against  the  property  of  the  company,  Andrews 
&  Co.  V8.  Gwinnett  Manufacturing  Co.  et  al. 637 

COUNTY  MATTERS. 

1.  The  discretion  vested  in  commissioners  appointed  for 
the  purpose  of  changing  the  location  of  the  county 
site,  where  they  are  authorized  to  act  as  they  might 
deem  best  for  the  interest  of  the  county,  will  not  be 
interfered  with  unless  abused.  Allen  et  al,  vs.  Tison 
etal. 374 

3.  In  1857  the  Legislature  passed  an  Act  making  the 
county  of  Floyd  a  corporation,  and  declared  that  it 
should  be  represented  in  its  corporate  capacity  by  the  ' 
Inferior  Court  of  said  county.  The  Act  further  pro- 
vided that  on  the  first  Monday  in  February,  1858,  or 
at  any  time  thereafter  which  shall  be  determined,  or- 
dered and  published  by  the  Inferior  Court,  the  people 
of  the  county  should  vote  on  the  question  of  subscrip- 
tion or  no  subscription,  and  tliat  the  returns  of  the 
election  should  be  made  to  the  Justices  of  the  Inferior 
Court,  who  shall  consolidate  the  same  and  enter  the 
result  upon  the  minutes  of  the  Court.  The  Act  fur- 
ther provided  that  if  a  majority  of  the  votes  should 
be  for  subscription,  the  Inferior  Court  should  sub- 
scribe to  not  less  than  fifty  nor  more  than  one  hundred 
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thousand  dollars  of  stock  in  the  Greorgia  and  Alabama 
Railroad,  and  issue  bonds  of  the  county  of  Floyd  there- 
for to  said  company,  payable  not  exceeding  ten  years 
from  date,  bearing  seven  per  cent,  interest,  payable 
semi-annually  at  such  place  as  the  said  Inferior  Court 
may  determine.  In  October,  1859,  the  Inferior  Court 
passed  an  order  reciting  that  it  deemed  it  for  the  in- 
terest of  the  county  that  said  road  should  be  built, 
and  ordering  the  election  as  provided.  Due  notice 
was  given,  tne  election  had,  the  returns  made,  consol- 
idated, and  the  result  entered  on  the  minutes.  There-  . 
upon,  without  any  further  entry  on  the  minutes,  a 
majority  of  the  Justices  agreed  among  themselves  to 
subscribe,  proceeded  to  the  company's  office  and  did 
subscribe  for  $75,000  00  of  stock,  and  issued  bonds  as 
called  for  to  the  amount  of  $25,000  00.  Each  Justice 
signed  the  subscription  in  the  absence  of  the  others, 
and  also  signed  his  name  to  the  bonds  in  the  absence 
of  the  others.  The  bonds  were  made  payable  to  Al- 
fred Shorter,  President  of  the  Georgia  and  Alabama 
Kailroad  Company,  or  order,  and  having  been  by  him 
indorsed,  were  in  the  hands  of  the  plaintiff  as  holder: 
Held,  that  when  the  election  was  duly  had,  and  the  result 
entered  on  the  minutes,  the  authority  of  the  Inferior 
Court  to  make  the  sub^ription  and  issue  the  bonds 
was  complete,  without  any  further  entry  or  order  of 
the  Court  that  it  would  make  the  subscription.  Com- 
misaionera  of  Roads^  etc.y  vs.  Shorter 489 

3.  By  the  words  '^Inferior  Court"  in  the  Act,  the  Legis- 
lature meant  the  "Justices  of  the  Inferior  Court," 
or  •*  the  Inferior  Court  for  county  purposes,"  and  not 
the  Inferior  Court  proper  sitting  twice  a  year  as  a  Court 
of  law  under  the  existing  Constitution  of  the  State. 
Ibid. 

4.  However  proper  for  public  information  and  for  the 
regularity  of  business  it  would  have  been  that  the 
minutes  of  the  Inferior  Courts  should  show  that  the 
subscription  was  made  and  the  bonds  issued,  with  full 
details  of  the  whole  transaction,  yet,  when  the  result 
of  the  election  was  put  upon  the  minutes,  as  the  Act 
required,  the  authority  of  the  Court  to  make  the  sub- 
scription and  issue  the  bonds  was  complete,  and  under 
the  uniform  practice  of  the  "Justices  of  the  Inferior 
Court"  in  this  State,  in  making  contracts  within  the 
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scope  of  their  authority,  it  was  competent  for  the  Jus- 
tices to  make  said  subscription  and  sign  and  issue  said 
bonds  when  they  were  not  regularly  in  session  as  a 
Court.     Ibid. 

6  It  appearing  that  a  majority  of  the  Justices  did  in 
fact  sign  said  subscription  officially,  and  sign  and  is- 
sue the  said  bonds  as  "Justices  of  the  Inferior  Court'' 
of  Floyd  county,  the  bonds  are  binding  upon  the  coun- 
ty, especially  in  the  hands  of  third  persons  bona  fde 
holders  thereof.     Ibid, 

COURTS. 

1.  The  County  Court  Act  of  January  19th,  1872,  is  a 
general  law  of  the  State,  except  as  therein  specially 
excepted;  and  the  Act  of  August  24th,  1872,  estal>- 
lishing  a  County  Court  in  the  counties  of  Dougherty 
and  Ijcc,  only  repeals  the  Act  of  19th  January.  1872, 

so  far  as  it  is  inconsistent  therewith.     Graves  vs.  Tifis.  122 

2.  Under  the  general  law  of  January  19th,  1872,  the 
Judge  of  the  County  Court  has  authority  to  issue  dis- 
tress warrants,  and  there  is  nothing  in  the  Act  organiz- 
ing a  County  Court  for  Dougherty  county,  inconsistent 
with  such  an  authority  in  the  County  Judge  of  that 
county,  so  that  he  also  has  authority  to  issue  distress 
warrants.    Ibid. 

3.  Where  it  appears  from  the  minutes  of  the  Superior 
Court  of  Chatham  county  that  on  the  7th  of  July  said 
Court  was  in  legal  session,  Judge  Schley  presiding; 
that  said  Judge  adjourned  the  Court  until  ten  o'clock 
next  morning;  that  he  had  arranged  with  Judge  Har- 
ris, of  the  Brunswick  Circuit,  then  to  hold  the  Court; 
that  Judge  Harris  telegraphed  on  the  8th  day  of  July, 
from  Augusta,  that  he  was  providentially  detained; 
that  the  clerk  adjourned  the  Court  from  day  to  day 
until  the  11th  of  July;  that  in  the  meantime,  to-wit: 
on  the  8th  of  July,  Judge  Schley  ordered  that  if 
Judge  Harris  did  not  come  by  the  10th,  the  clerk 
should  adjourn  the  Court  until  the  14th  of  July, 
which  was  accordingly  done ;  that  the  Court  convened 
on  the  14th,  Judge  Schley  presiding,  and  had  been  in 
session  ever  since : 

Hddy  that  the  session  was  legal.  Cogswell  vs.  ScMey, 
Judge 481 
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CRIMINAL  LAW. 

1.  On  the  trial  of  an  indictment  for  an  assault  with  in- 
tent to  corarait  rape,  it  appeared  that  the  defendant, 
**  early  in  the  night,  soon  after  dark,''  entered  the 
house  where  there  was  but  one  room,  and  where  tlie 
father,  mother,  and  three  sisters,  aged  respectively 
nineteen,  seventeen  and  eleven  years,  were  in  bed,  ap- 
proached the  bed  in  which  the  oldest  and  youngest 
sisters  were  lying,  pulled  down  the  cover,  and  put  his 
hand  on  the  lower  portion  of  the  person  of  the  oldest 
sister;  that  she  gave  the  alarm  instantly,  and  the  de- 
fendant immediately  fled  from  the  house.  Counsel  for 
defendant  requested  the  Court  to  charge  the  jury  that 
if  the  prisoner  went  there  with  the  intent  to  desist  as 
soon  as  he  found  out  that  the  woman  would  not  con- 
sent, he  is  not  guilty  of  the  charge,  and  the  jury  will 
so  find : 

-HfeW,  that  the  request  was  a  proper  one,  under  the  facts 
in  evidence,  and  should  have  been  given  by  the  Court 
in  its  charge  to  the  jury.     Taylor  vs.  The  State 79 

2.  On  the  trial  of  a  keeper  of  a  billiard  table,  charged 
with  permitting  a  minor  to  play  billiards  at  his  table 
without  the  consent  of  the  parent  or  guardian  of  the 
minor,  the  burden  of  proving  that  the  parent  or 
guardian  did  not  consent,  is  upon  the  State.     Coiiyera 

vs.  TheStaie 103 

3.  Where  upon  a  trial  had  upon  an  indictment  for  the 
offense  of  murder,  the  jury  return  a  verdict  finding 
"the  prisoner  guilty  of  manslaughter,"  the  legal  effect 
of  the  verdict  was  to  find  the  defendant  guilty  of  the 
highest  grade  of  manslaughter,  to-wit:  voluntary 
manslaughter.     Welch  vs.  The  State 128 

4.  When  there  was  a  trial  on  an  indictment  for  murder, 
and  the  prisoner  was  found  guilty,  and  the  evidence 
showed  that  the  killing  was  without  justification  or 
sufficient  excuse,  and  after  a  motion  for  a  new  trial  was 
made  and  overruled,  it  was  discovered  that  defendant 
could  prove  that  deceased  had,  a  few  days  before  the 
killing,  said  he  intended  to  kill  prisoner,  and  had  bor- 
rowed a  pistol,  expressing  such  intent,  but  it  did  not 
appear  that  at  the  time  of  the  killing  the  prisoner  was 
informed  of  such  threats  of  the  deceased : 
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Heldy  that  it  was  not  error  in  the  Circuit  Judge  to  refuse 
a  new  trial  on  the  ground  of  this  newly  discovered 
evidence.     Peterson  vs.  The  State^ 142 

5.  Upon  trials  for  the  offense  of  bigamy,  and  for  marry- 
ing another  man's  wife,  proof  of  the  previous  marriage 
in  fact  is  sufficient,  without  the  production  of  the  li- 
cense from  the  Ordinary,  or  evidence  that  the  person 
executing  the  same  was  an  ordained  minister  of  the 
gospel.  Murphy  vs.  The  State.  Chambers  vs.  The 
StaU 150 

6.  When  there  was  an  indictment  for  compounding  a 
felony,  and  it  appeared  that  the  defendant  had  suffered 
serious  damages  from  an  assault  with  intent  to  murder 
by  one  Boston;  that  he  had  sued  out  a  warrant 
against  Boston,  who  was  arrested  and  recognized  un- 
der said  warrant ;  that  one  Morrow,  as  the  friend  of 
Boston,  had  applied  to  defendant  to  settle  the  case ; 
that  defendant  had  declined  to  settle,  except  for  the 
damages,  stating  that  if  he  settled  the  whole,  he  should 
have  to  absent  himself  from  Court ;  that  subsequently 
Mr.  Doyal,  who  was  defendant's  attorney  in  the  suit 
for  damages^  had,  without  any  special  authority  from 
defendant,  and  in  his  absence,  settled  with  Boston  for 
the  damages;  that  in  this  settlement  it  was  distinctly 
stated  and  stipulated  that  there  was  no  settlement  of 
the  prosecution,  although,  as  was  then  by  the  written 
settlement  stated,  the  defendant  expressed  himself  as 
satisfied,  and  suggested  to  the  public  officers  this  satis- 
faction as  a  matter  for  their  consideration.  It  further 
appeared  that  the  defendant  was  not  present  at  Court 
at  the  next  term  after  the  assault,  although  the  bill 
was  found  on  the  testimony  of  other  witnesses  who 
were  present  at  the  assault.  It  further  appeared  that 
the  defendant  had  received  the  money  paid  to  Doyal : 

Hddj  that  there  was  not,  under  the  law,  sufficient  evi- 
dence to  justify  a  verdict  of  guilty,  especially  as  it  did 
not  appear  that  the  prosecution  was,  in  fact,  discon- 
tinuea,  or  that  Mr.  Doyal  acted  at  all  on  the  proposals 
of  Morrow,  or  that  the  absence  of  defendant  from 
Court  was  in  pursuance  of  any  understanding  with 
any  one  that  he  should  be  so  absent.  Staneel  vs.  The 
State 152 

7.  Where  there  was  an  indictment  for  larceny  after  trust 
delegated,   under  section  4358   of  Irwin's   Revised 
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Code,  and  the  indictment  charged  simply  that  the  de- 
fendant had  fraudulently  converted  the  proceeds  of 
certain  sewing  machines  entrusted  to  him  for  sale  on 
commission  to  his  own  use,  without  any  allegation  of 
any  demand  for  the  money  or  any  charge  of  a  failure 
to  pay: 
Held,  that  mere  proof  that  the  defendant  had  used  a  por- 
tion of  the  money  for  his  own  purposes,  it  not  appear- 
ing that  this  was  done  with  any  miudulent  intent  at 
the  time,  does  not  authorize  the  conviction  of  the  de- 
fendant, nor  are  the  allegations  of  the  indictment  sus- 
tained by  proof  of  a  subsequent  failure  to  pay  on  de- 
mand, unless  the  circumstances  of  such  failure  author- 
ize the  conclusion  that  the  original  use  was  with 
fraudulent  intent.   *8nellv8,  StcUe 219 

8.  This  Court  will  not  reverse  the  judgment  of  the 
Judge  of  the  Superior  Court  refusing  a  new  trial  in  a 
criminal  case  when  there  have  been  two  verdicts  of 
guilty,  and  the  case  turns  wholly  on  the  credibility  of 

the  witnesses.     Ch^awford  vs.  The  StcUe 249 

9.  When  there  is  a  verdict  of  guilty  in  a  criminal  case, 
and  a  motion  is  made  for  a  new  trial  on  the  sole 
ground  that  the  verdict  is  contrary  to  law  and  to  evi- 
dence, and  the  motion  is  overruled,  this  Court  will  not 
inquire  into  the  sufficiency  of  the  indictment,  no  such 
question  having  been  decided  by  the  Judge.     Jenkins 

V8.  The  State 258 

10.  Privately  stealing  any  goods,  etc.,  over  $50  00  in 
value,  in  any  house  or  building,  is,  by  the  Act  of 
February  20,  1873,  made  a  felony.  Other  forms  of 
larceny  from  the  house  remain  misdemeanors  as  pre- 
scribed by  the  Act  of  1866.     Ibid. 

11.  When  an  indictment  charges  a  larceny  from  the 
house  of  goods  over  $50  00  in  value,  ana  there  is  a 
verdict  of  guilty,  and  the  evidence  justifies  the  jury 
in  thinking  the  goods  worth  over  $50  00,  the  verdict 
ought  to  stand,  notwithstanding  there  is  some  evi- 
dence to  show  they  were  worthless.     Ibid. 

12.  A  verdict  of  guilt  means  guilty  of  the  charge  as  set 
forth  in  the  indictment.     Ibid. 

13.  An  indictment  charging  a  defendant  with  having  re- 
ceived a  certain  amount  of  money  to  be  applied  for  the 
use  or  benefit  of  the  bailor^  with  an  allegation  that  on 
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a  certain  day  the  defendant  fraudulently  converted  a 
specific  portion  thereof  to  his  own  use,  is  not  demur- 
rable on  the  ground  of  its  being  general,  vague  and 
indefinite,  and  that  it  does  not  put  the  accused  on  no- 
tice of  what  he  is  called  on  to  answer.  It  might  be 
that  the  proof  would  clearly  and  definitely  show  the 
fraudulent  conversion  as  charged.  But  under  such  an 
indictment,  making  the  general  charge  of  fraudulent 
conversion,  as  stated,  evidence  is  not  admissible  to 
prove  that  the  accused  had  reported  to  the  bailor 
special  payments  as  having  been  made  to  particular 
persons,  and  that  such  payments  were  not  in  fact 
made  to  the  amounts  so  reported,  or  that  there  were 
no  such  persons  as  those  to  whom  the  payments  were 
reported  to  have  been  made.  Each  of  such  fraudulent 
acts  would  be  a  crime,  and  proof  thereof  would  be  suf- 
ficient to  sustain  a  conviction,  and  the  indictment 
should  contain  specific  charges  of  such  acts  to  author- 
ize the  admission  of  evidence  showing  they  had  been 
committed.     Hoyt  vs.  The  State 313 

14.  Where  a  defendant  is  charged  with  having  received 
money  belonging  to  the  State  of  Georgia  to  be  applied 
for  the  use  of  the  Western  and  Atlantic  Railroad  in 
paying  for  cross-ties,  and  that  he  fraudulently  con- 
verted a  portion  thereof  to  his  own  use,  and  the  de- 
fendant files  thereto,  as  a  special  plea  in  bar,  his  plea 
alleging  that  after  said  money  had  been  so  received  by 
him,  a  board  of  commissioners  had  been  appointed  un- 
der an  Act  of  the  Legislature  to  audit  and  approve 
any  claim  against  said  road,  and  that  he,  having  a  large 
claim  against  said  road,  submitted  the  same  to  said 
commissioners ;  that  upon  a  hearing  thereof  the  money 
alleged  in  the  indictment  as  having  been  received  by 
him  was  charged  up  against  him  by  said  commission- 
ers, and  on  a  full  accounting  before  said  board,  a  bal- 
ance was  allowed  him;  and  that  he  then  and  there 
fully  accounted  with  said  road  for  all  the  money  set 
out  in  the  indictment  as  having  been  received  by  him : 

Heldy  that  the  plea  was  not  a  special  plea  in  bar  against 
such  an  indictment;  that,  under  the  Act  of  the  Legis- 
lature referred  to,  the  board  of  commissioners  did  not 
have  authority  to  discharge  any  person  irom  liability 
for  a  criminal  act  The  mcts  set  out  in  the  plea  would 
be  admissible  under  a  plea  of  not  guilty,  and  under 
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that  plea  it  would  be  competent  for  the  defendant  to 
show  that  he  did,  in  fact,  fully  and  fairly  settle  for 
such  money  with  said  board,  and  that  the  State  re- 
ceived the  benefit  thereof  by  its  being  deducted  from 
a  claim  due  him  by  said  road.     Ibid. 

15.  No  officer  of  the  State,  or  of  the  Western  and  At- 
lantic Railroad,  by  entrusting  another  with  money  be- 
longing to  the  State,  can  make  such  person  a  bailee  or 
fiduciary  agent  of  the  State,  and  thereby  constitute  the 
State  the  bailor  or  person  so  entrusting,  etc.,  within  the 
intent  and  meaning  of  sections  4356  and  4358  of  the 
Revised  Code.  In  such  a  case  the  person  so  receiv- 
ing the  money,  if  he  be  a  private  citizen  and  with- 
holds the  same  after  demand,  can  only  be  indicted 
under  the  Act  of  December  14,  1871,  and  if  he  bean 
officer,  servant  or  person  employed  in  any  public  de- 
partment, station  or  office  of  government  of  this  State, 
and  embezzles,  secretes  or  steals  said  money,  he  may 
be  indicted  under  section  4553  of  the  Code.     Ibid. 

16.  The  indictment  is  not  sufficient  under  the  Act  of  De- 
cember 14, 1871,  because  it  does  not  charge  the  defend- 
ant with  fraudulently,  wrongfully  or  illegally  receiv- 
ing the  money,  nor  does  it  charge  him  with  having 
lawfully  received  the  same  and  with  failing  to  pay 
within  ten  days  after  a  demand,  and  the  indictment 
was,  in  fact,  found  within  five  days  after  the  demand 
is  alleged  to  have  been  made.     Ibid, 

17.  Nor  is  the  indictment  sufficient  under  section  4355 
of  tlie  Code,  as  it  does  not  charge  the  defendant  to  be 
an  officer,  servant  or  person  employed  in  any  public 
department,  station  or  office  of  government  iq  this 
State,  etc.,  as  prescribed  in  said  action.     Ibid. 

18.  A  prisoner  may  be  sentenced  for  the  oflPense  of  mur- 
der, under  section  4574  of  the  Revised  Code,  in  vaca- 
tion.    Cogswell  V8.  Sohky^  Judge 481 

19.  When  one  juror,  on  a  trial  of  an  indictment  for  a 
felony,  has  been  sworn,  and  a  nolle  prosequi  is  then  en- 
tered, an<l  a  new  bill  found,  it  is  not  error  that  the 
array  with  the  same  juror  upon  it,  is  put  upon  the 

Erisoner;  and  in  such  a  case  the  right  of  challenge, 
oth  on  the  part  of  the  State  and  the  prisoner,  is  the 
same  as  if  the  former  proceedings  had  not  been  taken. 
Eeidvs.  The  State 556 
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20.  On  a  trial  for  murder  the  Court  charged  the  jury, 
among  other  things,  that  "malice  is  presumed  from  the 
killing,  and  you  should  find  the  defendant  guilty  un- 
less he  has  shown  by  proof  such  facts  and  circumstan- 
ces as  will  make  the  killing  justifiable,  or  reduce  it  to 
manslaughter."  The  defendant  introduced  no  wit- 
nesses, and  relied  on  the  evidence  for  the  prosecution 
for  his  defense.     The  verdict  was  fur  manslaughter : 

Hddf  that  the  verdict  showed  that  the  jury  were  not  mis- 
led by  the  charge  as  to  the  right  of  the  defendant  to 
claim  an  acquittal,  or  a  verdict  for  a  less  offense  than 
murder,  if  the  evidence  which  was  before  the  jury  au- 
thorized it.     Ibid 

21.  A  defendant  in  a  criminal  case  is  not  entitled  to  a 
copy  of  the  indictment  and  a  list  of  the  witnesses 
sworn  before  the  grand  jury,  except  upon  demand. 
Birdvs  The  State 585 

22.  If  no  such  demand  is  made,  a  special  plea  to  the  in- 
dictment on  the  ground  that  the  witnesses  whose  names 
are  indorsed  on  the  bill  were  not  sworn  before  the  grand 
jury,  is  demurrable.     Ibid, 

23.  Nor  18  it  a  good  plea  "that  the  witnesses  upon  whose 
testimony  the  bill  was  found,  were  not  sworn  by  or  be- 
fore the  CourtJ'     Ibid. 

24.  Where  such  pleas  are  filed,  with  the  further  plea  that 
the  witnesses  sworn  before  the  grand  jury  did  not  have 
the  proper  oath  administered,  this  latter  plea  should  set 
forth  the  names  of  the  witnesses  thus  alleged  to  be  im- 
properly sworn.     Ibid, 

25.  The  Court  has  the  power,  on  motion  of  the  Solicitor 
Greneral,  before  any  evidence  is  introduced,  to  cause 
the  defendant's  witnesses  to  be  sworn  and  separated. 
Ibid. 

26.  If  such  direction  be  given  by  the  Court,  with  no- 
tice to  th^  defendant  that  upon  his  failure  or  refusal  to 
have  his  witneases  sworn  and  separated,  they  could  not 
be  afterwanls  swoni,  and  the  defendant  does  so  refuse, 
he  is  not  entitled  to  have  them  sworn  after  the  Stote 
has  closed,  except  upon  special  cause  shown  to  be  de- 
termined by  the  Court.     Ibid. 

27.  The  omission  by  a  defendant  on  a  trial  for  felony  to 
avail  himself  of  the  privilege  allowed  by  statute  to 
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make  a  statement  to  the  jury,  is  not  a  matter  to  be 
considered  by  them  in  determining  defendant's  guilt, 
and  it  is  error  for  the  Court  to  charge,  "  that  the  jury 
may  take  that  fact  into  consideration,  and  to  give  to  it 
such  weight  as  they  might  see  fit,  with  the  other  evi- 
dence, and  if,  upon  the  whole,  they  should  believe  him 
guilty,  they  should  so  find — otherwise,  not/'     Ibid. 

28.  An  indictment  against  A  for  the  oflFense  of  assault 
with  intent  to  murder  one  J.  A.  Conway,  charged  the 
prisoner  as  principal  in  the  second  degree,  in  being 
present,  aiding  and  abetting  A  "by  pushing,  striking, 
assaulting  and  threatening  the  said  J.  A.  Conway:" 

Held,  that  such  words  thus  descriptive  of  the  acts  of  A, 
which  constitute  the  offense  of  which  he  is  accused, 
cannot,  on  motion  of  prosecuting  counsel,  without  the 
consent  of  the  prisoner,  be  stricken  from  the  indict- 
ment as  surplusage.     Faff ord  V8.  The  State 591 

DAMAGES. 

1.  It  was  not  error  in  the  Court  to  refuse  to  charge  the 
jury  that  they  might  take  into  account  the  injury  to 
the  defendant's  iron  by  General  Sherman,  and  to  charge 
that  if  they  found  for  the  plaintiff  they  might  find  the 
highest  proven  value  of  the  iron  up  to  the  time  of  the 
trial.  The  verdict  of  the  jury  was  illegal  in  finding 
the  highest  proven  value  and  any  interest  for  the  plain- 
tiff. The  measure  of  damages  under  our  law  is,  as  was 
charged  by  the  Court,  and  it  is  not  in  the  power  of  the 
jury  to  find  a  verdict  for  such  damages,  with  interest 
from  any  date.  Unless  the  plaintiff  will  remit  this 
verdict  for  interest,  there  must  be  a  new  trial.     CkrU. 

R.  K  &  B'g  Co.  V8.  AUanfio  &  Oidf  R.  R.  Co 444 

2.  The  owner  of  land  taken  for  the  use  of  the  public,  is 
entitled  to  be  paid  therefor  the  value  thereof  in  money; 
but  if,  in  appropriating  his  land,  consequential  dam- 
ages result  to  the  owner,  the  benefits  which  he  may 
have  deriveil  from  the  appropriation,  if  any,  may  be  set 
off  against  such  consequential  damages,  but  not  against 
the  value  of  tne  lana.  CUy  Council  of  Augusta  vs. 
Marks 612 

3.  The  measure  of  damages  in  such  a  case  is  the  differ- 
ence between  the  contract  price  for  the  cotton  and  the 
value  thereof  on  the  day  of  the  breach.  Groover, 
Stubhs  &  Co.  vs.  Warfidd  &  Wayne 644 
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DEBTOR  AND  CREDITOR. 

1.  A  purchase,  bona  fide  made,  by  a  creditor  from  his 
debtor  who  is  in  failing  circumstances,  is  not  fraudu- 
lent simply  because  the  consideration  of  the  purchase 
is  the  debt  due,  and  a  promissory  note,  bona  fide  given 
at  the  time,  for  an  overplus  in  the  price  agi'eed  to  be 
paid  above  the  debt  due.     Hobbs  V8,  Davis 213 

2.  Pending  an  action  of  ejectment  the  plaintiff  filed  a 
bill  in  equity  alleging  that  the  defendant  in  the  action 
of  ejectment  was  insolvent,  and  that  he  had  then  in 
his  possession  certain  bags  of  cotton  and  a  certain  lot 
of  corn,  made  by  him  on  the  land,  which  land  the  bill 
charged  belonged  to  the  complainant.  The  bill  prayed 
that  the  defendant  should  be  enjoined  from  selling  the 
corn  and  cotton,  and  that  the  same  might  be  put  in  the 
hands  of  a  receiver  to  await  the  result  of  the  action  of 
ejectment : 

Heldy  that  a  Court  of  equity  ought  not  to  inlerfere  in 
such  a  case.  The  complainant  has  no  lien,  and  stands 
in  no  respect  as  to  sitid  corn  and  cotton,  better  than 
any  other  creditor  of  the  defendant.  Walker  et  aL  vs. 
Zom 370 

3.  Where  a  creditors'  bill  was  filed  against  a  railroad 
company  and  a  decree  had,  adjudicating  the  dignity 
aiid  priority  of  the  various  claims  before  the  Court, 
and  directing  the  sale  of  the  road,  a  creditor,  who  was 
a  party  to  such  decree,  cannot  subsequently,  but  before 
the  distribution  of  the  proceeds  of  such  sale,  by  an 
amendment  to  the  original  bill,  set  up  a  preferred 
claim,  held  by  him  as  collateral  security  for  tlie  indebt- 
edness passed  upon  by  such  decree.  Clews  &  Co,  vs, 
Brunswick  and  Albany  R.  R.  Co.  et  al 522 

4.  An  assignment  by  an  insolvent  debtor  for  the  benefit 
of  his  creditors,  provided  they  would  take  the  proper- 
ty thereby  conveyed  in  full  satisfaction  of  their  claims, 
is  not  binding  on  a  creditor  who  refuses  to  accept  the 
same.     McBride  &  Co,  vs.  Boh<man 527 

DEED. 

1.  Where  a  deed  was  executed  by  the  complainant  to  the 
defendant,  a  railroad  company,  conveying  to  it  the  right 
of  way  through  the  complainant's  land,  without  em- 
braciug  any  conditionsor  stipulations  as  to  stock-gaps 
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or  bridges,  a  bill  to  enforce  the  erection  of  the  same 
was  properly  dismissed.  Cook  V8,  North  and  South 
RR.  Co 211 

2.  Any  admissions  by  the  grantor  in  a  deed  going  to 
show  a  mistake  in  the  deetl,  are  good  evidence  aj^aiust 
the  grantor,  but  such  admissions  are  not  conclusive 
unless  acted  on  by  the  party  seeking  to  prove  them. 
Roseva,  West 474 

3.  Though  a  deed  be  produced  under  notice  and  inspect- 
ed by  the  opposite  party,  he  is  not  thereby  deprived  of 
any  right  to  impeach  the  deed  for  fraud  or  other  causes 
that  may  avoid  it.     Blizzard  vs.  Nosvoorthy  et  al 514 

4.  When  a  tract  of  land  is  sold  in  a  body,  as  containing 
so  many  acres,  "  more  or  less,"  and  both  parties  have 
an  equal  opportunity  to  judge  for  themselves,  and  both 
act  in  good  faith,  a  deficiency  in  the  quantity  sold  can- 
not be  apjx)rtioned.      Walton  vs.  Ramsey 618 

5.  A  deed  puriK)rting  upon  its  face  to  have  been  made  by 
the  guardian  of  a  minor,  under  the  authority  of  a  de- 
cree of  the  Superior  Court,  is  inadmissible  in  evidence 
without  the  production  of  said  decree.  McCamy^  admWy 

vs.  Higdon  et  al.. 629 

6.  The  fact  that  the  prescriptive  title  sought  to  be  estab- 
lished is  based  upon  a  quit-claim  deed,  as  color  of  title, 
does  not  of  itself  negative  the  presumption  of  good 
faith.     Ibid. 

DISTRESS  WARRANT. 
See  Landlord  and  Tenant^  1,  2,  4. 

DIVORCE. 

Whilst  a  libel  for  divorce  in  favor  of  the  wife  is  pending, 
an  action  against  the  husband  for  the  counsel  fees  of 
the  wife  in  the  divorce  suit  cannot  be  maintained  in  a 
Justice  Court.  Such  a  claim  is  an  incident  to  the  wife's 
right  to  temporary  alimony,  and  during  the  pendency  of 
the  libel  is  only  cognizable  by  the  Judge  of  the  Su- 
perior Court.     Olenn  vs.  Hill 94 

DOWER. 

1.  A  widow  is  not  put  to  an  election  between  a  child's 
part  and  dower  until  there  is  administration  on  the 
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estate  of  the  husband.  Nor  does  the  statute  of  limi- 
tation run  against  her  application  for  dower  if  she  has 
remained  in  possession  of  the  land  until  the  applica- 
tion is  made.     Smith  vs.  King  et  al 192 

2.  Where  the  widow  had  a  homestead  set  apart  to  her  and 
her  minor  children,  out  of  the  lands  of  her  deceased  hus- 
band, under  the  Act  of  1868,  and  the  same  was  levied 
on  to  satisfy  an  execution  based  on  a  claim  contracted 
prior  to  the  adoption  of  the  Constitution  of  1868,  she 
is  not  barred  from  claiming  her  dower  in  said  lands. 
Page,admWy  daL,v8.Page 597 

EJECTMENT. 

Pending  an  action  of  ejectment  the  plaintiif  filed  a  bill  in 
equity  alleging  that  the  defendant  in  the  action  of  eject- 
ment was  insolvent,  and  that  he  had  then  in  his  pos- 
session certain  bags  of  cotton  and  a  certain  lot  of  corn 
made  by  him  on  the  land,  which  land  the  bill  charged 
belonged  to  the  complainant.  The  bill  prayed  that 
the  defendant  should  be  enjoined  from  selling  the  corn 
and  cotton,  and  that  the  same  might  be  put  in  the  hands 
of  a  receiver  to  await  the  result  of  the  action  of  eject- 
ment: 

Heldy  that  a  Court  of  equity  ought  not  to  interfere  in 
such  a  case.  The  complainant  has  no  lien,  and  stands 
in  no  respect  as  to  said  corn  and  cotton,  better  than  any 
other  creditor  of  the  defendant.     Walker  et  oL  vs.  Zom,  370 

ELECTION. 

A  widow  is  not  put  to  an  election  between  a  child's 
part  and  dower  until  there  is  administration  on  the 
estate  of  the  husband.  Nor  does  the  statute  of  limi- 
tation run  against  her  application  for  dower  if  she  has 
remained  in  possession  of  the  land  until  the  applica- 
tion is  made.     Smith  V8.  King  et  cU 192 

EQUITY. 

1.  After  a  bill  seeking  a  discovery  has  been  answered  the 
complainant  cannot  amend  his  bill  so  as  to  waive  dis- 
covery, and  thus  ^et  clear  of  the  defendant's  answer. 
Allen,  adm^ry  vs.  Woodson^  eicV,  et  al 53 

2.  When  a  bill  was  filed  against  the  administrator  of  a 
deceased  partner  seeking  an  account  of  certain  partner- 
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ship  funds  wliich  it  was  alleged  had  been  collected  by 
the  partner  and  misapplied,  and  pending  the  suit  and 
after  the  1st  of  January,  1870,  the  bill  was  amended 
so  as  to  charge  in  addition,  that  said  deceased  jmrt- 
ner  had  also  received  to  his  own  use  the  rents  of  cer- 
tain real  estate  belonging  to  the  partnership,  and  that 
he  had  not  accounted  therefor : 
Hddy  that  the  amendment  did  not  introduce  a  new  cause 
of  action,  but  only  added  an  item  to  the  original  cause, 
and  if  the  plea  of  the  statute  of  limitations  was  not 
good  to  the  original  suit  it  was  not  good  to  the  amend- 
ment    Ibid, 

3.  Where  an  affidavit  of  illegality  was  filed  to  an  execu- 
tion and  the  issue  was  pending,  and  the  Judge  dismiss- 
ed the  "  case  and  levy  for  want  of  prosecution,**  and 
the  plaintiff  attempted  afterwards  to  proceed  upon  the 
same  levy : 

Heldy  that  the  levy  was  dismissed,  and  equity  will  enjoin 
the  plaintiff  from  proceeding  in  defiance  of  the  judg- 
ment of  the  Court.     Scogin  V8.  BecM,  ex^r 88 

4.  Where  a  bill  was  filed  to  marshal  the  assets  of  an  in- 
solvent estate,  and  among  the  debts  due  by  the  deceased 
was  one  due  as  guardian  of  his  two  daughters,  both  of 
whom  were  married  at  the  death  of  the  father,  and  the 
husband  of  one  of  the  daughters  was  a  party  to  the 
original  bill,  charged  with  wasting  the  assets  to  a  large 
amount,  and  pending  these  proceedings  the  two  daugh- 
ters, by  their  next  friend,  came  in  and  were  made  par- 
ties by  petition,  setting  up  the  debt  due  them  by  their 
father,  and  praying  tliat  it  should  be  settled  to  their 
sole  use,  and  before  any  final  decree,  one  of  the  daugh- 
ters died,  leaving  minor  children: 

Heldy  that  the  right  to  a  settlement  was  suflBciently  as- 
serted by  the  mother  during  her  life-time,  to  author- 
ize the  children  to  come  in  by  petition  and  assert  the 
right  for  their  own  benefit  as  survivors.  PolhiU^  guar^ 
dian,v8.  Neal et  al 146 

5.  A  bill  showing  a  good  case  for  equitable  interference 
ought  not  to  be  dismissed  on  demurrer  for  want  of  a 
proper  prayer,  if  there  be  a  general  prayer  for  relief. 
Smith  vs.  King  et  al 192 

6.  When  the  title  to  land  is  in  tenants  in  common,  and 
their  several  interests  have  become  complicated  and 
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cannot  be  definitely  ascertained  and-  set  apart  at  law, 
equity  will  entertain  jurisdiction  to  adjust  by  one  de- 
cree the  rights  of  all.     Ibid. 

7.  "Where  a  deed  was  executed  by  the  complainant  to  the 
defendant,  a  railroad  company,  conveying  to  it  the  right 
of  way  through  the  complainant's  land,  without  em- 
bracing any  conditions  or  stipulations  as  to  stock-gaps 
or  bridges,  a  bill  to  enforce  the  erection  of  the  same 
was  properly  dismissed.     Cook  V8.  North  and  SotUh  B. 

E.  Co 211 

8.  Whatever  may  be  the  remedies  that  have  been  pro- 
vided by  statute  against  administrators  and  their  secu- 
rities, the  concurrent  jurisdiction  of  equity  over  the 
settlement  of  accounts  of  administrators  is  specially 
retained  by  section  2600  of  the  new  Code.     Ewing 

et  ux,,  adm'r  and  adm^x,  V8.  Moses,  adm'r 264 

9.  When  an  administrator  was  sued  in  ejectment,  and 
contracted  with  an  attorney  to  defend  the  suit,  and 
agreed  to  give  him  one- half  the  land  if  the  defense 
was  successful,  and  the  attorney  so  employed  procured 
another  attorney  to  represent  him  at  the  trial,  and  the 
defense  proving  successful,  the  administrator  sold  the 
land  under  an  order  of  the  Ordinary,, had  it  bid  off  for 
himself  and  the  substituted  attorneyy'and  then  divided 
the  land  between  himself  and  the  substituted  attorney, 
and  the  attorney  first  employed  filed  a  bill  against  the 
administrator  and  the  substituted  attorney  for  a  spe- 
cific performance  of  the  original  agreement : 

Held,  that  it  was  not  error  for  the  Chancellor  to  charge 
the  jury  that  a  bill  for  specific  performance  would  lie 
in  such  a  case  against  the  administrator  and  the  sub- 
stituted attorney.     Stansell  vs.  Lindsay  eial 360 

10.  When  a  bill  was  filed  to  recover  of  the  defendant  a 
parcel  of  land,  and  the  sole  ground  for  coming  into 
equity  was  the  allegation  that  the  rents  and  profits  were 
of  great  value  and  the  defendant  was  insolvent,  and 
the  Chancellor  was  asked  to  appoint  a  receiver  and 
impound  the  rents  and  profits  until  a  hearing  could  be 
had  and  a  decree  rendered,  and  the  prayer  for  the 
appointment  of  a  receiver  was  not  insisted  on  either 
in  vacation  or  at  the  first  term  by  any  motion  to  grant 
the  prayer: 

Held^  that  the  defendant  mighty  even  at  the  second  term^ 

Vol.  l.  46. 
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raoVe  to  dismiss  the  bill  for  want  of  equity.     Rose  V8. 
West 474 

11.  When  on  the  trial  of  a  bill  to  recover  the  possession 
of  a  parcel  of  land,  the  defendant  disclaimed  title  to 
the  land  sued  for,  and  denied  possession  of  the  same  at 
any  time,  and  ^he  parties  went  to  trial  on  the  issue  as 
to  mesne  profits  alone,  and  it  appeared  that  the  com- 
plainant claimed  under  a  deed  from  defendant,  which 
he  sought  to  prove  included  the  land  sued  for,  although 
the  description  in  the  deed  showed  that  if  such  was 
the  intention  there  was  a  mistake  in  the  deed : 

Held,  that  it  was  improper  to  allow  the  jury  to  consl^ler 
the  question  of  mistake  without  some  allegations  in  the 
bill  charging  such  mistake  and  praying  relief  on  that 
ground.     Ibid. 

12.  Whether  the  defendant  was  indebted  for  mesne  profits 
or  not  depended  entii'ely  on  whether  she  was  in  pos- 
session of  plaintiff's  land,  and  this  was,  as  the  plead- 
ings stood,  dependent  on  the  plaintiff's  deed  and  on 
the  description  of  the  land  therein.  If  that  was  a  mis- 
take, such  mistake  should  have  been  charged  in  the 
bill,  so  that  the  true  rights  of  the  parties  might  be  as- 
certained and  decided.     Ibid. 

13.  Where  a  creditors'  bill  was  filed  against  a  railroad 
company  and  a  decree  had  adjudicating  the  dignity 
.and  priority  of  the  various  claims  before  the  Court,  and 
directing  the  sale  of  the  road,  a  creditor,  who  was  a 
party  to  such  decree,  cannot  subsequently,  but  before 
the  distribution  of  the  proceeds  of  such  sale,  by  an 
amendment  to  the  original  bill,  set  up  a  preferred  claim 
held  by  him  as  a  collateral  security  for  the  indebted- 
•ness  passed  upon  by  such  decree.     Clews  &  Company 

vs.  Brunswick  &  Albany  Railroad  Company  et  al 522 

14.  An  attachment  was,  by  mistake,  levied  on  the  wrong 
lot  of  land.  Judgment  was  entered  in  pursuance  with 
the  levy.  The  plaintiff  filed  a  bill  to  correct  the  mis- 
take. This  proceeding  was  dismissed  at  the  trial  term 
on  demurrer: 

Held,  that  such  dismissal  was  error.  A  Court  of  equity 
having  obtained  jurisdiction,  should  have  proceeded 
to  have  heard  the  case,  and  have  rendered  such  decree 
as  the  ends  of  justice  might  have  required.  Wardlaio, 
admWyVS.  Wardlaw 644 
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15.  A  verbal  contract  between  two  children,  made  dur- 
ing the  life  of  the  father,  by  which  they  sought  to 
avoid  the  disinherison  of  one  of  them,  which  was 
threatened  by  the  father  should  a  marriage  contempla- 
ted by  said  child  take  place,  by  which  they  agreed  to 
divi<le  the  property  between  them,  no  matter  \%hat 
might  be  the  parent's  will,  cannot  be  enforced  in  equity 

on  a  bill  for  8[)ecific  performance.    Herder  vs,  Mercier,  546 

16.  A  creditor  of  an  insolvent  estate,  who  held  the  ven- 
dor's lien  on  land  which  had  been  sold  by  the  admin- 
istrator, may  proceed  by  bill  against  the  representative 
of  the  estate  for  the  assertion  of  his  equitable  claim  on 
the  proceeds  of  the  sale.     Atkinson  V8.  Keith,  adm^r, 

et  al 577 

17.  The  creditor's  debt  was  contracted  in  1859,  and  the 
bill  was  filed  in  1869,  originally  against  the  adminis- 
trator, the  purchaser  and  his  vendor,  and  the  widow  of 
the  intestate  who  had  taken  dower,  charging  notice  of 
the  lien  on  each,  and  praying  a  sale  of  the  land  for  the 
discharge  of  the  vendor's  lien.  By  amendments  made 
after  January  1st,  1870,  all  parties  defendants  were 
stricken  from  the  bill,  except  the  administrator  and 
the  first  purchaser,  who,  it  was  charged,  had  not  paid 
for  the  land.  The  prayer  was  also  amended,  asking 
judgment  on  the  debt  against  the  administrator,  and 
that  the  purchaser  be  decreed  to  pay  his  debt  due  the 
estate  to  complainant,  and  praying  an  injunction  re- 
straining the  collection  of  the  debt  due  by  the  pur- 
chaser : 

Held,  that  no  necessity  was  shown  why  the  purchaser 
should  be  a  party,  or  for  the  relief  prayed  against  him, 
or  for  any  injunction,  and  the  bill  should  have  been 
dismissed  as  to  the  purchaser.     Ibid. 

18.  The  amendment  to  the  prayer  was  a  proper  amend- 
ment, and  the  bill  was  not,  on  account  thereof,  demur- 
rable on  the  ground  that  the  relief  then  praved  was 
barred  by  the  Act  of  March  16th,  1869.     Jbid. 

ESTOPPEL, 

1.  A  purchaser  of  property  at  an  assignee's  sale  in  bank- 
ruptcy, under  an  order  of  the  Register  to  sell  subject 
to  incumbrances  generally,  is  not  estopped  from  deny- 
ing that  a  particular  incumbrance  is  a  good  and  valid 
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incumbrance,  and  he  may  show  that  a  mortgage  on  the 
property  purchased  was  made  by  the  bankrupt  in  fraud 
of  his  creditors,  and  is  therefore  void.  Murray  &  Co. 
et  al.  V8.  Jones  et  al. 109 

2.  When/i  suit  was  brought,  May  27th,  1871,  on  a  pro- 
missory note  due  before  tiie  1st  of  June,  1865,  and 
the  defen<lants  plead^  the  limitation  Act  of  March 
16th,  1869;  and  the  plaintiff  replied  that  he  had 
brought  suit  before  tlie  1st  of  January,  1870,  but 
said  suit  was  dismissed  by  the  Court,  as  api)ears  by 
the  minutes,  thus:  "Dismissed  for  want  of  jurisdic- 
tion,'' and  that  the  present  suit  was  within  six  montlis 
after  the  dismissal  in  January,  1871  : 

Heldy  that  even  if  that  section  of  the  Code,  allowing 
suits  to  be  brought  within  six  months  after  dismissal, 
applies  to  the  Act  of  1869,  yet  as  the  first  suit  was 
dismissed  for  "want  of  jurisdiction,"  the  plaintiff  is 
estopped  from  saying  said  firet  suit  was  properly 
brought,  or  was,  in  fact,  a  pending  suit,  as  the  Court 
had  no  jurisdiction  of  it.     Gray,  ^V,  vs.  Hodge  et  cd,  262 

EVIDENCE. 

1.  It  was  not  error  in  the  Judge  on  the  trial,  to  permit 
the  statement  of  the  witness  Sibley,  that  "he  had  no 
idea  that  complainant  was  a  stockholder,"  taken  in 
connection  with  the  witness'  other  statements;  this  is 
only  another  mode  of  stating  the  recollection  of  the 
witness  that  he  was  not  a  stockholder.    Frazer  vs.  Sib^ 

ley  etal 96 

2.  Where  the  defendant  was  sued  on  an  account  for  mo- 
ney placed  in  his  hands  as  the  agent  of  the  plaintiffs, 
an<l  he  pleaded  that  the  plaintiflfe  had  failed  to  give 
him  credit  for  $26,000  00,  which  had  been  repaid,  it 
was  competent  for  him  to  show  that  he  had  only  dis- 
covered this  omission  upon  the  trial,  and  as  a  reason 
why  it  was  not  discovered  earlier,  to  prove  tliat  large 
sums  of  money  belonging  to  persons  other  than  the 
plaintiffs,  at  the  time  he  was  their  agent,  passed 
tlirough  his  hands,  all  of  which  money  he  kept  to- 
gether with  that  of  the  plaintifls,  being  responsible  for 
the  amount  charged  against  him  by  each  firm,  and 
that,  though  a  large  discrejiancy  in  his  general  money 
balance  was  observed,  yet,  as  said  sum  was  repaid  by 
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another,  the  error  was  not  discovered  until  it  appeared 
from  the  evidence.     Gfenn  et  cd.  V8,  Salter 170 

3.  Where  the  evidence  was  conflicting  as  to  what  oora- 
raissions  the  defendant  was  to  receive  as  the  agent  of 
the  plaintiffs  in  purchasing  cotton,  it  was  competent  to 
show  the  compensation  allowed  by  other  parties  to 
their  agents  engaged  in  the  same  business.     Ibid. 

4.  Where  there  was  no  ambiguity  upon  tlie  face  of  the 
testator's  will,  parol  evidence  is  inadmissible  to  raise  a 
latent  ambiguity  and  then  to  explain  it.     ThweaU  et 

al.  V8.  Redd,  ex'r,  et  al*.*. 181 

5.  There  being  no  pretence  that  the  writing  signed  by 
the  parties,  either  by  accident,  fraud  or  mistake,  did 
not  embrace  the  whole  terms  of  the  contract,  the  say- 
ings or  declarations  of  the  parties  to  vary  or  enlarge 
the  terms  of  the  written  contract,  were  properly  ex- 
cluded.    Cook  V8.  North  &  South  R.  R,  Co,  et  al. 211 

6.  The  order  of  dismissal  cannot  be  explained  by  parol, 
so  as  to  show  that  the  reason  given  for  the  want  of 
jurisdiction  was  a  wxong  reason,  and  that  in  truth  the 
Court  did  have  jurisdiction,  and  that  the  suit  was 
therefore  duly  brought.     Oray,  exW,  vs.  Hodge  et  aL,.  262 

7.  When  a  suit  pending  in  the  Superior  Court  was  dis- 
missed by  order  of  the  Court  at  March  term,  1869,  of 
the  Court,  and  there  is  nothing  on  the  face  of  the  order 
to  show  the  ground  of  its  dismissal,  it  is  too  late  at 
June  term,  1872,  to  move  to  have  the  case  reinstated 
on  the  ground  shown  by  parol,  that  the  order  of  dis- 
miasal  was  because  the  suit  was  for  a  slave  debt.  Shep- 
pardva.  Whitfield,  ex^r 311 

8.  When  a  record  is  shown  to  be  lost  or  destroyed,  its 
contents  may  be  proven  by  parol  without  establishing 
the  lost  or  destroyed  original.  Bridges  et  al.  vs. 
Ihomas,  admW 378 

9.  The  portion  of  the  answer  of  the  witness  Payne,  to 
the  second  interrogatory  which  was  read  to  the  jury, 
was- not  an  answer  to  that  part  of  the  interrogatory 
whi(!h  was  objected  to  as  leading  and  was  properly 
admitted.  The  third  interrogatory  was  not  leading — 
nor  does  the  fact  that  a  previous  interrogatory  was 
illegal  because  it  was  leading — make  the  balance  of  the 
witness'  answers  to  other  interrogatories  incompetent. 
Payne,  adm'r,  vs.Elyea,  admW,  etal 395 
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10.  Any  admissions  by  the  grantor  in  a  deed  going  to 
show  a  mistake  in  the  deed,  are  good  evidence  against 
the  grantor,  but  such  admissions  are  not  conclusive  un- 
less acted  on  by  the  party  seeking  to  prove  them.   Rose 

vs.  West 474 

11.  A  deed  purporting  upon  its  face  to  have  been  made 
by  the  guardian  of  a  minor,  under  authority  of  a  decree 
of  the  Superior  Court,  is  inadmissible  in  evidence  with- 
out the  production  of  said  decree.     McCamyy  adni'r, 

vs.  Higdon  d  aL., 629 

EXECUTORS.     See  Administrators  and  Executors. 
FACTORS.    See  Sales,  5. 
FEES.     See  Attorney,  1,  6,  8,  9. 
FRAUDS— STATUTE  OF.     See  Sales,  3,  4. 

FRAUDUIiENT  CONVEYANCE. 

See  Debtor  and  Creditor,  1. 

GARNISHMENT. 

1.  When  judgment  in  attachment  was  rendered  against 
the  defendant,  but  pending  the  motion  to  enter  judg- 
ment against  the  garnishee,  the  cause  was,  on  motion 
of  plaintiff's  attorney,  ordered  to  be  remove<l  to  the 
Circuit  Court  of  the  United  States,  and  subsequently 
the  plaintiff  sued  out  a  process  of  garnishment  at  com- 
mon law  upon  said  judgment,  to  which  an  answer  was 
filed  which  was  traversed,  and  upon  the  trial  of  the 
issue  thus  formed  a  motion  was  made  to  dismiss  the 
second  garnishment  proceedings  on  the  ground  that  the 
judgment  against  the  defendant  had  been  carried  to  the 
Circuit  Court  of  the  United  States,  and  therefore  gar- 
nishment process  could  not  issue  from  it,  and  because 
there  had  already  been  one  process  of  garnishment  is- 
sued to  recover  the  same  debt,  whereupon  plaintiff's 
attorney  submitted  his  affidavit  to  the  effect  that  the 
Circuit  Court  had  refused  to  take  jurisdiction  of  said 
case  because  the  record  was  not  filed  on  the  first  day  of 
the  Court : 

Held,  that  the  motion  was  properly  overruled.  Eagle 
and  Phamix  Man.  Co.  vs.  White,  Sheffield  &  Go 82 
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2.  A  sheriff  having  collected  money  for  a  plaintiflF  in  ex- 
ecution is  subject  to  process  of  garnishment  at  the  in- 
stance of  a  creditor  of  said  plaintiff.     Grayy  sheriffs 

V8.  Maxwell,  timstee 108 

3.  Where  a  balance  of  money  collected  on  an  execution 
remained  in  the  sheriff's  hands,  which  he  was  notified 
was  claimed  by  the  attorney  for  the  plaintiff  in  fi.  fa. 
as  his  fee,  and  after  such  notice  judgment  was  rendered 
against  him  on  a  process  of  garnishment  sued  out  at 
the  instance  of  a  creditor  of  said  plaintiff,  he  making 
no  defense,  which  judgment  he  satisfied,  it  was  not  er- 
ror in  the  Court,  on  the  hearing  of  a  rule  nm  requiring 
him  to  show  cause  why  he  should  not  pay  over  such 
balance  to  the  plaintifi^'s  attorney,  to  make  the  rule 
absolute.     Ibid. 

4.  Where  A  had  a  suit  pending  against  B,  and  had  also 
a  summons  of  garnishment  sued  out  against  C,  a  debtor 
of  B's,  and  bemre  A's  claim  against  B  was  carried  to 
judgment,  it  was  agreed  in  writing  by  the  attorneys 
of  the  three  parties  that  the  garnishment  should  be 
dissolved ;  that  C  should  pay  the  amount  he  owed  B 
over  to  B's  attorney,  who,  afl^er  taking  out  his  fees, 
should  hold  the  balance  subject  to  A's  suit  against  B, 
and  C  paid  the  money  according  to  the  agreement  and 
in  good  faith : 

Heldy  that  the  garnishment  was  dissolved  by  the  payment 
of  the  money  under  the  agreement.  If  the  money  is 
not  duly  held  and  disposed  of  under  the  agreement, 
A  has  his  remedy  by  rule  against  the  attorney  re- 
ceiving the  money,  but  the  garnishee  who  has  in  good 
faith  paid  his  money,  is  discharged.     Platen  vs.  Syek.  245 

6.  When  the  garnishee  failed  to  answer  through  a  mis- 
take as  to  his  legal  duty,  and  judgment  was  rendered 
against  him  for  a  much  larger  sum  than  he  iiad  in  hand, 
the  discretion  of  the  Court  in  setting  aside  tlie  same, 
on  motion  made  during  the  term,  will  not  be  controlled. 
Russell  V8.  Freedman' 8  Savings  Bank 575 

GUARDIAN  AND  WARD. 

1.  A  ward  afi^r  he  has  attained  the  age  of  fourteen  years, 
has  the  right  to  choose  his  guardian,  and  for  that  pur- 
pose to  have  the  letters  of  guardianship  issued  under 
the  appointment  of  the  Ordinary  to  a  former  guardian, 
revoked.     Bryce  vs.  Wynn 332 
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2.  Before  such  order  of  revocation  is  granted,  a  selection 
of  the  successor  in  the  guardianship  should  be  made, 
which  selection  must  be  judicious  in  the  judgment  of 
the  Ordinary,  and  the  person  chosen  should  give  his 
consent  to  his  appointment      Ibid, 

3.  An  application  was  made  by  a  ward  over  fourteen  years 
of  age,  for  the  revocation  of  the  letters  of  her  guardian, 
and  to  be  allowe<l  to  select  a  guardian  subject  to  the 
approval  of  the  Ordinary.  On  the  bearing  the  Ordi- 
nary discharged  the  rule  against  the  guardian  to  show 
cause,  etc.,  on  the  ground  that  there  was  "no  sufficient 
cause  shown  for  the  removal  of  the  defendant.^'  On 
a  second  application  by  the  ward  for  the  same  purpose, 
which  was  carried  by  consent  appeal  to  the  Superior 
Court,  the  judgment  of  the  Ordinary  was  pleaded  as 
former  recovery  in  bar,  and  it  was  so  adjudged  by  the 
Court: 

Seldf  that  the  decision  of  the  Ordinary  will  not  be  con- 
strued as  an  adjudication  of  the  right  of  the  minor  to 
have  the  letters  of  guardianship  revoked  and  to  select 
her  guardian,  but  rather  that  the  refusal  of  the  Ordi- 
nary to  grant  the  revocation  was  because  there  had 
been,  in  his  judgment,  no  "judicious  selection ''  of  a 
successor  who  would  consent  to  act.  If,  on  the  second 
trial,  such  "judicious  selection'^  be  shown  to  the  sat- 
isfaction of  the  jury,  and  the  person  chosen  consents 
to  accept,  the  application  should  be  allowed.     Ibid. 

HOMESTEAD. 

1.  Act  of  1868  is  unconstitutional  as  against  antecedent 
debts.     Chambliss  vs.  Jordan 81 

2.  Where  a  homestead  was  set  apart  under  the  Act  of 
1868  and  was  afterwards  levied  on  to  satisfy  a  fi.  fa. 
founded  on  a  debt  contracted  before  1868,  the  husband, 
or,  on  his  failure,  the  wife  may  apply  for  an  exemption, 
under  the  law  as  it  stood  before  the  debt  was  contracted, 
and  the  exemption,  if  obtained  before  the  sale  under  the 
levy,  is  a  valid  exemption  against  the  judgment  so 
levying.     Larence  et  cU,  vs,  Evans 216 

3.  Though  a  defendant  has  had  set  apart  to  him  a  home- 
stead under  the  Act  of  1868,  which  has  failed  as  against 
debts  contracted  prior  to  July  21st,  1868,  on  account 
of  the  unconstitutionality  of  said  Act,  he  may  never- 
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theless  claim  tbe  homestead  allowed  under  the  Code. 
Whittinffton  vs,  Colbert^  admW 584 

4.  Where  the  widow  had  a  homestead  set  apart  to  her 
and  her  minor  children  out  of  the  lands  of  her  de- 
ceased husband,  under  the  Act  of  1868,  and  the  same 
was  levied  on  to  satisfy  an  execution  based  on  a  claim 
contracted  prior  to  the  adoption  of  the  Constitution  of 
1868,  she  is  not  barred  from  claiming  her  dower  in 
said  lands.     Pdff^,  adrn'r,  et  al,  vs.  Page 597 

6.  A  homestead,  set  apart  to  the  defendant  in  execution, 
under  the  Act  of  1868,  though  conveyed  to  the  claim- 
ant with  the  approval  of  the  Ordinary,  is  nevertheless 
subject  to  a  judgment  against  said  defendant,  rendered 
before  the  passage  of  said  Act.  Smith  vs.  Whittle. 
Durden,  adm'r,  V8.  Whittk. 626 

HUSBAND  AND  WIFE. 

1.  Whilst  a  libel  for  divorce  in  favor  of  the  wife  is 
pending,  an  action  against  the  husband  for  the  counsel 
fees  of  the  wife  in  the  divorce  suit  cannot  be  main- 
tained in  a  Justice  Court.  Such  a  claim  is  an  incident 
to  the  wife's  right  to  temporary  alimony,  and  during 
the  pendency  of  the  libel,  is  only  cognizable  by  tlie 
Judge  of  the  Superior  Court.     Glenn  vs.  Hill. 94 

2.  A  wife's  share  of  her  deceased  father's  real  estate  not 
distributed,  but  remaining  undisposed  of  between  the 
heirs,  the  same  being  wild  lands,  is  not  so  in  possession 
of  the  husband  as  to  bar  the  wife's  right  of  survivor- 
ship, if  he  die  before  it  is  distributed  or  divided. 
Hooper  vs.  HoweUy  guardia/a 165 

3.  When  a  married  woman  ordered  from  the  milliner  a 
hat  at  the  price  of  $12  60,  informing  the  milliner 
that  it  was  intended  as  a  present  to  a  friend,  but  when 
the  hat  was  finished  she  refused  to  take  it,  and  suit  was 
brought  against  her  husband  for  the  price  of  the  hat ; 
and  on  the  trial  it  appeared  that  the  wife  was  fully 
supplied  with  hats ;  that  she  was  in  the  habit  of  pay- 
ing her  own  bills,  and  that  he  had  no  knowledge  of 
the  transaction : 

Held,  that  the  husband  was  not  liable  for  the  price  of  the 
hat.    Sxdier  vs.  Muslin 242 
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ILLEGALITY. 

1.  Where  an  affidavit  of  illegality  Mras  filed  to  an  execu- 
tion, and  the  issue  was  pending,  and  the  Judge  dis- 
missed the  **  case  and  levy  for  want  of  prosecution," 
and  the  plaintiff  attempted  aflerwards  to  proceed 
upon  the  same  levy  : 

Held,  that  the  levy  was  dismissed,  and  equity  will  enjoin 
the  plaintiff  from  proceeding  in  defiance  of  the  judg- 
ment of  the  Court.    Soogin  V8.  Beall,  eicV 88 

2.  Where  there  have  been  two  judgments  of  the  Court 
on  illegalities  to  an  execution,  both  ordering  the  same 
to  proceed  as  a  valid  execution,  it  is  too  late  for  the 
defendant  to  set  up  a  new  defense  to  the  execution 
which  existed  before  the  judgments  and  of  which  he 
was  fully  informed  at  the  time  of  the  judgments. 
Field,  adm'r,  V8,  Price , 135 

3.  An  affidavit  of  illegality  to  an  execution  setting  up 
*  facts  as  a  reason  why  the  execution  is  proceeding  ille- 
gally, must  distinctly  present  the  matter  relied  upon, 
so  that,  if  not  denied,  the  Court  may  pass  judgment 
intelligently,  or  if  denied,  that  the  jury  may  have  dis- 
tinctly before  it  the  matter  in  issue.  Sharp  vs.  Ken- 
nedy 208 

4.  When  a  judgment  was  obtained  against  one  as  admin- 
istrator of  an  estate,  and  the  subsequent  representative 
of  the  same  estate  filed  an  affidavit  of  illegality  against 
the  execution  issued  on  such  judgment,  on  the  ground 
that  the  defendant  in  execution  was  not  the  legal  ad- 
ministrator at  the  date  of  the  judgment  or  since,  the 
atiidavit  should  set  forth  the  facts  which  show  that  the 
title  of  such  <lefendant  to  the  office  of  administrator 
was  illegal.     McLaren,  adm^x,  vs.  Beall 632 

5.  A  ground  taken  in  an  affidavit  of  illegality  that  the 
execuition  "issued  upon  a  bogies  judgment,  which  was 
not  ol)tained  after  a  due  course  of  law,  but  was  ob- 
tained in  chambers,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  by  fraud,"  is  too  general  and 
indefinite,  and  does  not  show  that  the  judgment  is 
void,  and  therefore  cannot  be  inquired  into  in  a  pro- 
ceeding by  illegality.     Ibid. 

6.  On  a  trial  of  an  affidavit  of  illegality  the  affiant,  in 
support  of  one  of  tlie  grounds  taken,  introduced  the 
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former  administrator  as  a  witness,  who  testified  that 
he  had  paid  83,400  00  on  the  debt,  and  that  no  credit 
had  been  given  for  it.  Upon  tlie  attention  of  the 
witness  being  called  to  the  original  decree,  and  papere 
connected  therewith,  he  admitted  that  he  was  mis- 
taken : 
Held,  that  notwithstanding  the  witness  admitted  the  mis- 
take on  the  trial,  yet  his  being  willing  so  to  testify  fur- 
nished a  reason  for  filing  the  affidavit  sufficient  to  re- 
lieve a  succeeding  representative  from  the  charge  of 
inter|X)6ing  it  for  delay  only,  and  especially  under  such 
a  state  of  facts,  twenty  per  cent,  damages  should  not 
have  been  given.     Ibid. 

IMPRESSMENT.    See  War,  1. 

INDICTMENT. 

See  Oriminal  Law,  13,  15,  16,  17,  27. 

INDORSEMENT. 

The  indorsement  on  the  bonds  by  "  Alfred  Shorter,  Pres- 
ident Georgia  and  Alabama  Railroad  Company,^'  passed 
the  title  in  the  bonds  to  the  holder.  The  bonds  being 
issued  for  puqxxses  of  negotiation,  this  was  a  sufficient 
indorsement  to  put  them  in  circulation,  notwithstand- 
ing the  charter  of  the  railroad  company  required  a  dif- 
ferent mode  of  making  and  signing  ordinary  contracts 
to  bind  the  company.  Cormiiissiono's  of  JRoads,  etc, 
vs.  Shorter 489 

INFERIOR  COURT.     See  County  MaUera,  2-5. 

INJUNCTION. 

1.  Complainant  charges  in  his  bill  that  the  defendant  has 
erected  a  dam  across  a  stream,  which  causes  the  Wiiter 
to  overflow  complainant's  land  lying  on  the  stream 
above  this  dam ;  that  he  has,  at  law,  recovered  nomi- 
nal damages  for  the  injury  thereby  done,  and  has  other 
suits  pending  for  the  same  wrong.  Amongst  other 
grounds,  he  also  charges  that  defendant  is  preparing 
to  erect  a  mill  near  the  dam,  but  does  not  charge  or 
show  that  the  damage  to  him  will  thereby  be  increased. 
Besides  the  prayer  for  a  decree  that  the  proper  height 
of  the  dam  shall  be  determined  and  fixed,  and  the 
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prayer  for  general  relief,  he  asks  for  an  injunction  re- 
straining defendant  from  continuing  the  dam  at  its 
j»resent  height,  or  any  height  that  will  cause  the  water 
to  overflow  his  land,  or  from  building  a  mill,  or  rais- 
ing said  dam,  or  doing  any  act  that  will,  in  any  way, 
tend  to  cause  the  dam  to  continue  as  it  now  stands. 
The  Chancellor  granted  an  injunction  enjoining  de- 
fendant from  raising  the  dam  higher,  or  from  doing 
any  act  that  will  strengthen  it  at  its  present  height,  or 
make  it  more  permanent  than  it  now  is : 
Heldy  that  as  there  is  no  charge  in  the  bill,  and  no  proof 
at  the  hearing  of  an  intention  or  threat  of  defendant 
to  increase  the  height  of  the  dam,  and  defendant  made 
affidavit  that  none  such  existed,  no  necessity  for  the 
injunction  on  that  point  was  shown.     Wheeler  vs.  Steele,     3-t 

2.  As  all  the  rights  of  the  parties  may  be  adjusted  at  the 
final  hearing,  and  the  height  of  the  dam  be  fixed  by  a 
decree,  so  that  there  can  be  no  further  damage  to  com- 
plainant, the  defendant  should  not,  in  the  meantime, 
be  disabled  from  protecting  the  dam  against  destruc- 
tion by  high  water  or  other  accidents,  which  is  done 
by  the  injunction  as  granted.     Ibid. 

3.  Pending  an  action  of  ejectment  the  plaintiff  filed  a  bill 
in  equity  alleging  that  the  defendant  in  the  action  of 
ejectment  was  insolvent,  and  that  he  had  then  in  his 
possession  certain  bags  of  cotton  and  a  certain  lot  of 
corn,  made  by  him  ou  the  land,  which  land  the  bill 
charged  belonged  to  the  (•om|)lainant  The  bill  prayed 
that  the  defendant  should  be  enjoined  from  selling  the 
corn  and  cotton,  and  that  the  same  might  be  put  in  the 
hands  of  a  receiver  to  await  the  result  of  the  action 
of  ejectment: 

jffeW,  that  a  Court  of  equity  ought  not  to  interfere  in 
such  a  case.  The  complainant  has  no  lien,  and  stands 
in  no  respect  as  to  sai<l  corn  and  cotton,  better  than 
any  other  creditor  of  the  defendant.  Walker  et  al,  vs, 
Zorn 370 

4.  A  Court  of  equity  will  not  entertain  a  bill  in  the 
name  of  one  or  more  private  citizens  to  restrain  the  ob- 
struction of  a  public  street,  no  private  injury  or 
threatened  injury  being  alleged  to  such  citizens  or  to 
their  property.  In  such  a  case  the  nuisance  being 
purely  a  public  one,  can  only  be  restrained  by  the 
public,  on  information  filed  by  a  public  officer,  to-wit: 


Digitized  by  LjOOQ IC 


INDEX.  709 


by  the  Solicitor  General  for  the  Circuit.     Coast  Line 
R.  R.  Co  V8.  Cohen  et  al. 451 

5.  Nor  IS  it  sufBcient  that  one  of  the  parties  is  a  lot 
owner  on  the  street,  no  specific  injury  to  said  property 
being  alleged,  but  only  a  general  allegation  that  dam- 
age will  result  to  said  lot.     Ibid. 

6.  A  railroad  company  was  chartered,  with  the  privilege 
of  running  its  road  fmm  such  point  within  the  limits 
of  the  city  of  Savannah  as  the  Mayor  and  Councilof 
the  city  should  designate,  and  from  thence  to  the  sea 
coast,  by  certain  cemeteries  outside  of  the  city,  but 
used  by  the  citizens  for  the  burial  of  their  dead.  The 
Mayor  and  Council  fixed  tlie  initial  point  considerably 
within  the  city,  and  passe<l  an  ordinance  permitting 
the  company  to  lay  down  its  track  from  such  initial 
point  through  certain  streets  and  squares  on  the  route 
from  such  point  by  said  cemeteries  in  the  direction 
prescribed  by  the  charter,  and  to  run  horse  cars  there- 
uj>on: 

Held,  that  such  permission  was  within  the  authority  of 
the  Mayor  and  Council  over  the  streets  and  squares  of 
the  city,  and  under  its  charter  the  company  might, 
with  such  authority,  so  use  the  streets,  not  obstructing 
them  permanently  by  excavations  or  embankments, 
and  leaving  them  conveniently  passable,  except  by  the 
passage  of  the  cars.  Under  such  limitations  no  public 
nuisance  will  be  created,  and  no  grounds  for  an  in- 
junction by  the  public  exist.     Ibia, 

7.  A  refusal  of  an  injunction  does  not  bar  the  complain- 
ant from  making  a  second  application  when  he  pre- 
sents new  and  additional  matter  discovered  since  the 
former  hearing.     Blizzard  vs.  Noswmihy  et  a/. 514 

8.  There  was  no  abuse  of  discretion  by  the  Chancellor  in 
hearing  the  second  application  and  in  granting  the  in- 
junction, provided  the  same  be  construed  as  restraining 
the  trial  of  the  ejectment  case  until  a  final  hearing  of 
the  bill,  with  the  right  of  the  parties  to  a  trial  of  both 
cases  together.     Ibid. 

INSURANCE. 

1.  Where  an  applicant  for  life  insurance  signs  an  appli- 
cation for  a  policy  which  contains  a  statement  that 
"only  the  home  officers  of  the  company,  in  Macon, 
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Georgia,  have  authority  to  determine  whether  or  not 
a  policy  shall  issue  on  application,'^  and  the  agent 
through  whom  the  application  is  made  gives  a  receipt 
to  the  applicant  as  follows :  "Received  of  James  R. 
Scurry  ^375  00,  the  same  being  in  payment  of  insur- 
ance in  the  Cotton  States  Insurance  Company.  This 
receipt  being  binding  on  said  company  until  the  |)olicy 
is  received."  Snch  contract  or  receipt  is  not  binding 
on  the  company  to  issue  a  policy,  nor  is  the  company 
bound  by  the  receipt  after  the  application  is  rejectecl. 
Whether  it  is  binding  on  the  company  until  action  is 
had  by  the  company  on  the  application,  is  a  question 
that  does  not  arise  under  the  facts  of  this  case.  Cotton 
States  Life  Ins.  Co.  vs.  Scurry  et  al 48 

2.  Where  insurance  was  effected  in  a  mutual  life  insurance 
company  on  the  life  of  the  husband  of  complainant 
lor  her  benefit,  upon  the  ten  year  plan,  with  the  option 
to  the  assured  that  after  two  annual  payments,  should 
she  wish  to  discontiiuie,  the  company  will  issue  to  her 
a  paid  up  policy  for  as  many  tenths  of  the  amount 
originally  insured  as  there  have  been  annual  premiums 
paid  in  cash,  and  the  premiums  were  paid  part  in  cjish 
and  part  in  notes,  with  the  stipulation  that  the  divi- 
dends in  the  profits  should  be  applied  to  the  payment 
of  the  notes: 

Heldy  that  the  assured  was  not  entitled  after  the  payment 
of  the  second  annual  premium  as  aforesaid,  to  a  paid 
up  policy  for  two-tenths  of  the  amount  originally  in- 
sured, until  the  liquidation  in  cash  of  the  notes  given 
in  part  of  premiums,  after  crediting  thereon  the  divi- 
dends already  accrued.  Moses  vs.  Brooklyn  Life  Ins, 
Co 196 

3.  William  A.  Gober  made  application  to  the  Security 
Life  Insurance  Company,  through  its  agent  at  Greens- 
boro, for  a  life  policy  on  his  life  in  favor  of  his  wife 
and  children.  The  application  sought  a  life  policy  for 
$5,000  00,  premiums  payable  annually.  The  applica- 
tion was  dated  10th  August,  1870.  On  receiving  the 
application  for  transmission  to  the  company,  the  agent 
gave  to  Gt)ber  a  receipt  acknowledging  the  payment 
of  $99  15,  the  cash  portion  of  the  nrst  premium,  and 
stipulating  that  Gober  was  entitled  to  a  life  policy  for 
$5,000  00,  as  of  the  age  of  thirty-seven,  if  the  com- 
pany accepted  his  application,  the  company  to  be  in 
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that  case  bound  from  the  date  of  his  examination.  If 
the  company  did  not  accept,- the  money  was  to  be  re- 
turned and  the  receipt  canceled.  There  was,  in  fact, 
no  money  paid,  but  the  agent  took  Gober's  note  for 
the  899  15,  payable  to  himself  in  six  months.  The 
company  accepted  the  application  and  issued  the  pol- 
icy and  sent  it  to  the  agent.  The  policy  was  not  de- 
livered to  Gober,  nor  does  he  seem  to  have  got  formal 
notice  of  the  acceptance  of  his  application  and  the  issue 
of  the  policy.  The  agent  swore  that  he  took  the  note 
as  cash,  but  that  he  did  not  intend  to  deliver  the  pol- 
icy till  the  note  was  j)aid,  though  it  does  not  appear 
that  he  informed  Gober  of  this.  The  note  was  not 
paid  at  maturity;  but  after  it  was  due  the  agent  de- 
manded it,  and  informed  Gober  that  if  he  did  not  pay 
he  would  lose  his  interest  in  the  company.  The  policy 
was  dated  29th  August,  1870,  and  in  it  the  premiums 
were  declared  due  each  year  on  that  day,  and  if  not 
paid  the  policy  was  to  cease.  Gober  did  not  pay  his 
note,  nor  did  he  pay  the  second  premium.  On  the 
16th  of  September,  1871,  Gober  died : 
Heldy  that  whatever  may  be  the  liability  of  the  company 
under  the  facts  if  Gober  had  died  before  the  29th  of 
August,  1871,  yet,  as  the  company  was  only  liable  ac- 
cording to  the  policy,  and  as  the  second  premium  was 
unpaid,  the  insurance  ceased  after  the  29th  of  August, 
1871.     The  Security  Life  Ins.  and  An.  Co.  vs.  Gober.  414 

4.  That  Gober  did  not  know  the  precise  terms  of  the 
policy,  if  he  did  not,  was  his  own  fault,  as  he  could 
nave  known  had  he  applied  to  the  agent  for  the  same, 
and  he  was  also  charged  with  notice  that  the  liability 
of  the  company  for  tne  second  year  was  dependent  on 
bis  payment  of  the  second  premium.     Ibid. 

INTEREST. 

The  verdict  of  the  jury  was  illegal  in  finding  the  high- 
est proven  value  and  any  interest  for  the  plaintiff.  The 
measures  of  damages  under  our  law  is,  as  was  charged 
by  the  Court,  and  it  is  not  in  the  power  of  the  jury 
to  find  a  verdict  for  such  damages,  with  interest  from 
any  date.  Unless  the  plaintiff  will  remit  this  verdict 
for  interest,  there  must  be  a  new  trial.  Central  Rail- 
road and  Banking  Company  vs.  Atlantic  and  Oulf  Rail- 
road Company 444 
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INTERROGATORIES.    Bee  Ihidence,  9. 

JUDGMENTS. 

1.  The  certificate  of  the  former  owner  of  a  judgment, 
given  since  its  assignment,  that  she  had  on  due  reflec- 
tion become  satisfied  that  said  judgment  was  wrong, 
and  that  she  was  mistaken  when  the  case  was  pend- 
ing in  Court,  cannot  affect  the  rights  of  the  assignee. 
Lindrtim  d  al.  vs.  Robson 44 

2.  When  a  suit  was  brought  against  Robert  Campbell  as 
a  stockholder  in  a  corporation,  on  his  statutory  liability 
for  a  debt  due  by  the  corporation,  and  the  process  was 
returned  served  by  the  sheriff  thus:  "Served  the  within 
by  leaving  a  copy  at  the  residence  of  Robert  Camp- 
bell," and  the  defendant  not  appearing,  a  verdict  and 
judgment  was  taken  against  Robert  Campbell,  and  an 
execution  for  the  same  being  levied  on  the  property  of 
Robert  Campbell,  he  filed  his  bill  in  equity,  alleging 
that  he  never  had  been  a  stockholder  in  said  company, 
but  that  there  was  another  Robert  Campl)ell  of  the  coun- 
ty who  was  such  stockholder,  and  alleging  further  that 
he  had  no  notice  of  said  suit,  and  that  if  a  copy  was 
lefl  at  his  residence  he  did  not  get  it  or  have  any 
knowledge  of  it,  and  praying  that  the  judgment  should 
be  enjoined  against  him.  On  the  trial  it  was  proven 
by  the  sheriff  that  he  had  lefl  the  writ  at  the  residence 
of  the  present  complainant,  and  this  was  all  the  proof 
pro  or  con  on  the  subject  of  service,  but  the  complain- 
ant showed  by  Mr.  Sibley  that  he  had  not  been  a  stock- 
holder in  said  company,  but  that  the  other  Robert 
Campbell  was  a  stockholder: 

Held,  that  it  was  error  in  the  Judge  to  charge  the  jury 
that  the  judgment  did  not  conclude  the  complainant, 
unless  he  was  personally  served  with  the  process. 
Frazer  vs.  Sibley  et  al,,  ex^rs 96 

3.  As  there  was  no  afBrmative  evidence  on  the  trial  to 
show  which  Robert  Campbell  the  plaintiff  had  intended 
to  sue,  and  the  complainant  having  been  duly  served 
with  process  in  that  suit  according  to  law,  it  was  his 
duty  to  appear  and  defend  the  same,  and  having  failed 
so  to  do  he  is  concluded  by  the  judgment,  it  being 
the  legal  presumption  that  it  was  made  to  appear  on 
that  trial  that  the  defendant  then  served  was  a  stock- 
holder, as  charged  in  the  declaration,  and  the  jury 
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should  in  this  case  have  found  against  the  complain- 
ant unless  it  had  been  made  to  appear  that  the  verdict 
in  the  other  suit  was  obtained  by  perjury  or  by  taking 
a  verdict  without  proof  fas  in  case  of  a  judgment  by 
default)  of  anyihing  but  the  original  judgment.  Ibid. 

4.  Two  cases  were  pending  between  the  same  parties. 
They  were  submitted  together  to  the  Court  upon  an 
agreed  statement  of  facts.  The  Court  dismissed  one 
case  and  allowed  a  judgment  to  be  taken  in  the  other. 
The  plaintiffs  excepted  to  said  judgment,  and  brought 
the  same  for  review  to  this  Court,  and  obtained  a  re- 
versal. The  legal  effect  of  this  reversal  was  to  leave 
no  judgment  in  the  Superior  Court,  and  to  place  the 
parties  in  the  same  position  in  which  they  were  before 
the  submission.     Finney  vs.  Tommey  &  Stewart 140 

6.  Where  there  is  no  evidence  that  the  defendant  was  in 
possession  of  property  before  or  after  the  judgment  was 
rendered  against  him,  and  no  title  was  shown  in  him, 
the  fact  that  he  conveyed  the  same  by  deed  subsequent 
to  said  judgment,  and  possession  was  taken  thereunder 
by  the  vendee,  does  not  render  the  property  liable 
thereto.     Wimberlyy  trustee^  V8.  Collier 144 

6.  The  4th  and  29th  sections  of  the  Act  of  1856  pre- 
scribing that  after  seven  years,  without  an  entry,  etc., 
a  judgment  shall  not  be  enforced,  but  shall  be  pre- 
sumed to  be  satisfieil,  and  also  that  where  a  bona  fide 
purchaser  has  been  in  the  possession  of  real  property 
for  four  years  it  shall  be  discharged  from  the  lien  of  any 
judgment  against  the  person  ft*om  whom  he  purchased, 
were  parts  of  a  statute  of  limitations  in  force  on  the 
30th  of  November,  1860,  and  were,  by  the  terms,  spirit 
and  intention  of  the  Act  of  that  date,  suspended,  and 
by  the  various  Acts  from  1860  to  1865,  the  suspension 
was  continued  until  the  close  of  the  war.     Solomon  et 

al.  V8.  Hinton  et  al 163' 

7.  The  order  of  dismissal  cannot  be  explained  by  parol, 
so  as  to  show  that  the  reason  given  for  the  want  of  ju- 
risdiction was  a  wrong  reason,  and  that  in  truth  the 
Court  did  have  jurisdiction,  and  that  the  suit  was  there- 
fore duly  brought.     Oray,  ex'r,  V8,  Hodge  et  al, 262 

8.  At  the  December  term,  1866,  of  Clay  Superior  Court, 
the  plaintiff  obtained  a  judgment  against  the  defend- 
ants.  At  the  September  term,  1869,  the  Court "  ordered 

Vol.  l.  46. 
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that  the  same  be  set  aside  and  forever  annulled  and 
made  void"  upon  the  ground  that  it  appeared  that  the 
consideration  upon  which  it  was  founded  "was  a  note 
given  for  slaves."  At  the  September  term,  1872,  the 
jilaintiflT  moved  to  set  a«ide  the  last  order.  The  motion 
should  have  been  sustained.  PreseoU  V8.  Bennett  et  al..  266 
Kelly  V8.  Brooks  et  al 682 

9.  The  judgment  rendered  at  the  September  term,  1869, 
vacating  the  judgment  of  1866,  on  the  ground  that  it 
was  founded  on  a  note  given  for  slaves,  was  a  mere 
usurpation  of  power  by  the  Court  without  any  author- 
ity of  law,  and  may  be  declared  a  nullity  collaterally, 
without  any  direct  proceedings  to  revise  it.     Ibid. 

10.  It  is  apparent  from  the  several  provisions  of  the 
Code  in  relation  to  setting  aside  judgments  that  parties 
would  not  be  without  a  remedy,  although  they  might 
not  have  excepted  to  the  same  within  thirty  days  after 
their  rendition.     Ibid. 

11.  At  the  September  term,  1869,  of  Lee  Superior  Court, 
an  oixler  was  passed  dismissing  plaintiff's  suit  because 
the  consideration  of  the  note  sued  on  was  a  slave.  At 
the  November  term,  1872,  a  motion  was  made  to  rein- 
state the  case.  The  note  sued  on  was  dated  January 
3d,  1863,  and  due  January  1st,  1864.  As  this  mo- 
tion was  not  made  until  nearly  three  years  after  the 
note  sued  on  was  barred  by  the  statute  of  limitations, 
nor  within  three  years  from  the  time  the  order  of  dis- 
missal complained  of  was  passed;  therefore,  whether 
under  the  right  granted  by  section  3530  of  the  Code, 
the  words  "within  the  statute  of  limitations"  be  con- 
strued to  mean  three  years,  in  analogy  to  the  statute 
prescribing  that  period  as  the  time  within  which  a  bill 
for  a  new  trial  must  be  brought,  or  to  mean  that  period 
within  which  the  plaintiff's  cause  of  action  would  be 
barred,  this  motion  was  not  made  in  time,  and  was 
properly  overruled.     Tison,  adm'r,  vs.  McAfee  et  al....  279 

12.  An  order  of  the  Judge  of  the  Superior  Court  dis- 
missing a  suit  pending  in  said  Court,  is  not  void  be- 
cause the  reason  given  in  the  order  is  not  a  good  legal 
reason.     Arnold  vs.  Kendrick,  adm'r 293 

13.  When  a  suit  was  dismissed  by  an  order  of  the  Judge, 
and  it  appears  that  the  Judge  was  mistaken  in  the  fact 
upon  which  his  judgment  of  dismissal  was  based,  and 
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the  plaintiff  made  no  motion  to  reinstate  until  the  sec- 
ond terra  aflber  the  dismissal,  and  he  shows  no  excuse 
for  his  delay  in  looking  after  his  cause,  he  is  too  late 
to  move  to  reinstate,  and  especially  is  this  true  if  he 
have  notice  of  the  dismissal  shortly  aft^r  the  order  was 
passed.     Ibid, 

14.  If  a  pending  suit  be  dismissed  by  an  order  of  the 
Court,  and  it  appears  that  the  ground  mentioned  in 
the  order  is  untrue  in  fact,  and  a  motion  to  reinstate 
shows  upon  its  face  that  though  the  reason  given  was 
not  true,  yet  that  there  waa  in  fact  a  good  reason  sub- 
sisting at  the  time  why  the  case  should  have  been  dis- 
missed, there  is  no  error  in  refusing  to  reinstate.    Ibid, 

15.  When  a  suit  pending  in  the  Superior  Court  was  dis- 
missed by  order  of  the  Court  at  March  term,  1869, 
and  there  is  nothing  on  the  face  of  the  order  to  show 
the  ground  of  its  dismissal,  it  is  too  late  at  June  term, 
1872,  to  move  to  have  the  case  reinstated  on  the 
ground,  shown  by  parol,  that  the  order  of  dismissal 
was  because  the  suit  was  for  a  slave  debt.     Sheppard 

V8.  Whitfield,  exW \ 311 

16. 'An  application  was  made  by  a  ward  over  fourteen 
years  of  age  for  the  revocation  of  the  letters  of  her 
guardian,  and  to  be  allowed  to  select  a  guardian,  sub- 
ject to  the  approval  of  the  Ordinary.  On  the  hearing 
the  Ordinary  discharged  the  rule  against  the  guardian 
to  show  cause,  etc.,  on  the  ground  that  there  was  "  no 
sufficient  cause  shown  for  the  removal  of  the  defend- 
ant." On  a  second  application  by  the  ward  for  the 
same  purpose,  which  was  carried  by  consent  appeal  to 
the  Superior  Court,  the  judgment  of  the  Ordinary  was 
pleaded  as  former  recovery  in  bar,  and  it  was  so  ad- 
judged by  the  Court: 

Heldy  that  the  decision  of  the  Ordinary  will  not  be  con- 
strued as  an  adjudication  of  the  right  of  the  minor  to 
have  the  letters  of  guardianship  revoked  and  to  select 
her  guardian,  but  rather  that  the  refusal  of  the  Ordi- 
nary to  grant  the  revocation  was  because  there  had 
been,  in  liis  judgment,  no  "judicious  selection"  of  a 
successor  who  would  consent  to  act.  If,  on  the  second 
trial,  such  "judicious  selection  "  be  shown  to  the  satis- 
faction of  the  jury,  and  the  person  chosen  consents  to 
accept,  the  application  should  be  allowed.  Bryce  vs. 
Wynn 332 
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17.  Where  the  judgment  of* this  Court  has  been  reversed 
upon  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  the  judgment  of  said  tribunal  will,  on  motion, 
be  made  the  judgment  of  this  Court.       Walker  vs, 

^       Whitehead 484 

18.  Where  an  attorney  recovers  different  parcels  of  land 
for  his  client,  under  a  written  agreement  that  the  at- 
torney should  have  a  particular  lot  so  recovered  for  his 
services,  and  there  is  no  evidence  of  fraud,  or  that  the 
services  were  not  worth  what  was  contracted  for,  the 
attorney,  under  section  1979,  Revised  Code,  can  claim 
such  lot  against  the  lieu  of  a  judgment  existing  against  ' 
his  client  at  the  time  the  agreement  was  made,  the 
more  es|)ecially  if  the  creditor  never  sought  to  enforce 
his  judgment  against  the  land  until  subsequent  to  its 
recovery,  after  a  protracted  litigation  on  the  part  of 
defeudant  and  his  attorney.     Walton  vs.  LUtle 599 

JUDICIAL  SALE. 
See  Levy  and  8ale» 
"   Administrators  and  ExeciUorSy  8,  9,  10,  14. 

JURISDICTION. 

1.  Whilst  a  libel  for  divorce  in  favor  of  the  wife  is  pend- 
ing, an  action  against  the  husband  for  tlie  counsel  fees 
of  the  wife  in  the  divorce  suit  cannot  be  maintained  in 
a  Justice  Court.  Such  a  claim  is  an  incident  to  the 
wife's  right  to  temporary  alimony,  and  during  the  pen- 
dency of  the  libel  is  only  cognizable  by  the  Judge  of 

the  Superior  Court.     Glenn  vs.  Hill 98 

2.  Justices  of  the  Peace  have  not  jurisdiction,  under  the 
provisions  of  the  4023d  section  of  the  Code,  to  abate 
as  a  nuisance  a  bridge  constructed  by  a  railroad  com- 
pany over  a  navigable  stream.     Macon  and  Brunswick 

R.  R.  Co.  vs.  The  Stale,  ex  reL : 156 

JURY.     See  Criminal  Law,  19. 

JUSTICE  OF  THE  PEACE. 
See  Jurisdiction,  2. 

LANDLORD  AND  TENANT. 
1.  Under  the  general  law  of  January  19th,  1872,  the 
Judge  of  the  County  Court  has  authority  to  issue  dis- 
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tress  warrants,  and  there  is  nothing  in  the  Act  organ- 
izing a  County  Court  for  Dougherty  county  inconsist- 
ent with  such  an  authority  in  the  County  Judge  of 
that  county,  so  that  he  also  has  authority  to  issue  dis- 
tress warrants.     Graves  V8.  Tifts 122 

2.  Where  a  levy  under  an  illegal  distress  warrant  is  dis- 
missed, the  Court  has  no  authority  to  retain  the  case 
until  a  new  warrant  can  be  issued.     Ibid. 

3.  The  lien  of  a  landlord  upon  the  property  of  his  tenant 
for  rent  does  not  attach  as  against  a  purchaser  from 
the  tenant  until  the  issue  of  a  distress  warrant,  except 
upon  the  crop  made  upon  the  premises.  Hobba  vs. 
Davis 213 

4.  Where  a  distress  warrant  was  sued  out  for  renl",  and 
a  counter-affidavit  was  filed  denying  that  the  defend- 
ant held  the  premises  from  the  plaintiff,  either  by 
lease  or  rent,  and  also  that  he  owed  the  plaintiff  any 
rent,  a  verdict  as  follows:  "We,  the  jury,  find  the 
i&sue  for  the  plaintiff,"  was  sufficiently  certain,  and 
covered  the  issue  made  by  the  pleadings.     Rickerson 

vs.  Flowers 215 

5.  A  tenant  occupied  a  store-room  from  September,  1870, 
to  December,  1871.  In  September,  1870,  it  was  agreed 
between  him  and  the  landlord  that  he,  the  tenant, 
should  have  the  store  repaired,  and  the  cost  thereof 
should  be  deducted  from  the  rent,  and  the  repairs 
were  then  made.  In  December,  1870,  he  gave  the 
landlord  his  note,  expressing  therein  that  it  was  for 
the  rent  of  the  store-room  he  then  occupied,  to  be  paid 
quarterly.  The  Court  was  requested  by  defendant  to 
charge  the  jury,  that  the  agreement  as  to  the  repairs 
rebutted  the  presumption  of  law  that  the  giving  of  a 
note  was  evidence  that  there  had  been  a  settlement  of 
accounts : 

Heldj  that  the  refusal  of  the  Court  so  to  charge  was  not 
error.     Brotighton  vs.  Thornton^  admW 568 

6.  The  evidence  does  not  sufficiently  show  that  the  dam- 
ages were  caused  by  the  leaking  of  the  store  during 
the  year  1871  to  authorize  this  Court  to  grant  a  new 
trial  because  the  jury  did  not  allow  for  them  in  the 
verdict.     Ibid. 

7.  Prior  to  the  Act  of  1873,  the  landlord,  in  the  absence 
of  any  contract  to  that  effect,  had  no  lien  on  the  crops 
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of  the  tenant  for  his  rent,  before  the  levy  of  a  distress 
warrant  therefor.    Johnson  V8,  Emanuel 590 

^  LAWS. 

1.  The  County  Court  Act  of  January  19th,  1872,  is  a 
general  law  of  the  State,  except  as  therein  specially  ex- 
c-epted  ;  and  the  Act  of  August  24th,  1872,  establish- 
ing a  County  Court  in  the  counties  of  Dougherty  and 
Lee  only  repeals  the  Act  of  19th  January,  1872,  so 

fur  as  it  is  inconsistent  therewith.     Graves  vs.  Tifis 122 

2.  Where  an  Act  was  passed  by  the  Legislature  in  the 
year  1872,  "for  the  removal  of  the  county  site  of  Lee 
county,  to  comj)eusate  the  owners  of  real  estate  at 
Starksville,  and  for  other  purposes,"  the  body  of  which 
was  in  accordance  with  its  title,  and  in  1873  a  second 
Act  was  passed,  the  title  to  which  was  as  follows:  "An 
Act  to  amend  an  Act  to  authorize  the  Ordinary  of 
Butts  county  to  issue  bonds  to  raise  money  to  build  a 
Court-house,  and  to  authorize  the  commissioners  to  re- 
move the  county  site  of  Lee  county,  to  issue  bonds  of 
said  county  to  build  a  Court-house  and  jail  at  the  new 
county  site  of  said  county  of  Lee,  and  for  other  pur- 
poses :" 

Hddy  that  the  two  Acts  in  relation  to  the  county  of  Lee 
should  be  construed  together  as  one  Act ;  and  thus 
construed,  the  removal  of  the  county  site  of  Lee  coun- 
ty, and  the  provision  for  the  payment  of  the  cost  of 
such  removal  incident  to  the  erection  of  the  public 
buildings  at  the  new  site,  cannot  be  said  to  be  more 
than  one  subject  matter  as  contemplated  by  the  Con- 
stitution.    Allen  et  al,j  vs.  Tison  ei  al. 374 

3.  Statutes  under  which  exemption  from  taxation  is 
claimed  by  corporations,  will  l)e  strictly  construed,  and 
the  exemption  will  not  be  held  to  be  conferred  unless 
the  terms  under  which  it  is  granted  clearly  and  dis- 
tinctly show  that  such  was  the  intention  of  the  Legis- 
lature.    Mayor  and  Council  of  Macon  vs.  Central  R. 

R.  and  Banking  Co 620 

LEGACY.    See  WiUs,  1,  2,  4. 

LEVY  AND  SALE. 
1,  If  there  be  no  newspaper  published  in  the  county  in 
which  land  is  levied  on  for  sale,  it  becomes  the  duty 
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of  the  sheriff  to  publish  notice  thereof  in  the  nearest 
newspaper  having  the  largest  or  a  general  circulation 
in  such  county.  In  the  latter  case  notice  need  not  be 
published  at  any  place  in  said  county,  Lamby  adm'r, 
V8,  Allen,  ex^r 207 

2,  Where  there  is  a  levy  upon  land  entered  by  the  sheriff 
upon  an  execution,  but  by  mistake  the  entry  is  not 
signed  by  the  sheriff,  the  failure  to  sign  is  not  fatal  to 
the  levy.  The  sheriff  may  amend  it  by  adding  his 
signature.     Sharp  vs.  Kennedy 208 

3,  Where  land  is  levied  on  as  the  property  of  A,  and  is 
claimed  by  B  under  our  claim  laws,  the  pendency  of 
the  claim  does  not  make  it  illegal  for  other  judgment 
creditors  of  A  to  levy  on  and  sell  the  laud  at  sheriff's 
sale.     Walker  et  al.  vs.  Zom 370 

4,  In  order  to  pass  the  title  to  land  by  a  sale  by  the  city 
marshal  of  Americus,  under  a  Ji.fa.  for  city  taxes,  it 
is  necessary  that  all  the  requirements  of  the  city  char- 
ter should  be  ftilly  met,  and  if  there  be  a  failure  to 
advertise  the  sale  for  thirty  days,  as  required  by  the 
charter,  the  sale  is  void.  Ansley  et,  al.  vs.  Wilson, 
trustee < 418 

6.  A  levy  upon  land  in  this  State  is  made  by  an  entry 
by  the  levying  officer  upon  thejj./a.,  and  an  entry  by 
a  city  marshal  on  a  city  tax /J./a.,  "Levied  this ^. /a. 
on  a  house  and  lot  of  the  defendant,  situated  in  the 
eastern  part  of  the  city  of  Americus,  to  satisfy  the 
within,''  is  not  a  sufficiently  definite  entry  to  give  the 
marshal  authority  to  sell  a  lot  which  the  defendant 
happens  to  own  in  that  part  of  the  city ;  nor  can  such 
an  entry  by  a  city  marahal  be  amended  after  the  sale 
by  adding  a  description  sufficient  to  identify  the  prop- 
erty intended  to  be  seized.      Ibid, 

6.  Where  lot  two  hundred  and  eighty-seven  is  intended 
to  be  levied  on  by  an  attachment,  but  the  entry  of  the 
sheriff  describes  lot  two  hundred  and  sixty-eight  by 
mistake,  there  has  been  in  fact  no  levy  made  on  the 
right  lot.     Wardlaw,  adm'r,  vs.  Wardlaw 544 

LIBEL.    See  Slander. 
LICENSE.     See  Municipal  Corporations,  1, 2, 11. 
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LIEN. 

1.  The  Hen  of  a  landlord  upon  the  property  of  his  tenant 
for  rent  does  not  attach  as  against  a  purchaser  from  the 
tenant  until  the  issue  of  a  distress  warrant,  except 
upon  the  crop  made  upon  the  premises.  Hobba  vs. 
Davis 213 

2.  Pending  an  action  of  ejectment  the  plaintiff  filed  a 
bill  in  equity  alleging  that  the  defendant  in  the  action 
of  ejectment  was  insolvent,  and  that  he  had  then  in  his 
possession  certain  bags  of  cotton  and  a  certain  lot  of 
corn  made  by  him  on  the  land,  which  land  the  bill 
charged  belonged  to  the  complainants  The  bill  prayed 
that  the  defendant  should  be  enjoined  from  selling  the 
corn  and  cotton,  and  that  the  same  might  be  put  in 
the  hands  of  a  receiver  to  await  the  result  of  tlie  ao- 
tion  of  ejectment : 

JHeZcf,  that  a  Court  of  equity  ought  not  to  interfere  in 
such  a  case.  The  complainant  has  no  lien,  and  stands 
in  no  respect,  as  to  said  corn  and  cotton,  better  than 
any  other  creditor  of  the  defendant.  Walker  et  al.  vs. 
Zom 370 

3.  An  inn  keeper  has  no  lien  on  the  goods  in  possession 
of  his  guest,  as  against  the  true  owner,  unless  there 
be  charges  upon  the  specific  article  on  which  the  lien 

is  claimed.     Domestic  Sewing  Machine  Go.  vs.  Waiters.  573 

4.  A  creditor  of  an  insolvent  estate  who  held  the  vend- 
or's lien  on  land  which  had  been  sold  by  the  adminis- 
trator, may  proceed  by  bill  against  the  representative 
of  the  estate  for  the  assertion  of  his  equitable  claim  on 
the  proceeds  of  the  sale.  Atkinson  vs.  KeUh,  adm^r, 
etal 577 

5.  Prior  to  the  Act  of  1873  the  landlord,  in  the  absence 
of  any  contract  to  that  effect,  had  no  lien  on  the  crops    , 
of  the  tenant  for  his  rent  before  the  levy  of  a  distress 
warrant  therefor.     Johnson  vs.  Emanuel. 590 

6.  Where  an  attorney  recovers  different  parcels  of  land 
for  his  client  under  a  written  agreement  that  the  at- 
torney should  have  a  particular  lot  so  recovered  for 
his  services,  and  there  is  no  evidence  of  fraud,  or  that 
the  services  were  not  worth  what  was  contracted  for, 
the  attorney,  under  section  1979,  Revised  Code,  can 
claim  such  lot  against  the  lien  of  a  judgment  existing 
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against  his  client  at  the  time  the  agreement  was  made, 
the  more  especially  if  the  creditor  never  sought  to  en- 
force his  judgment  against  the  land  until  subsequent 
to  its  recovery  after  a  protracted  litigation  on  the  part 
of  defendant  and  his  attorney,     Walton  vs.  Little 699 

LIMITATIONS— STATUTE  OF. 

1.  When  a  bill  was  filed  against  the  administrator  of  a 
deceased  partner  seeking  an  account  of  certain  partner- 
ship funds  which  it  was  alleged  had  been  collected  by 
the  partner  and  misapplied,  and  pending  the  suit  and 
after  the  1st  of  January,  1870,  the  bill  was  amended 
so  as  to  charge,  that  said  deceased  partner  had  also 
received  to  his  own  use  the  rents  of  certain  real  estate 
belonging  to  the  partnership,  and  that  he  had  not  ac- 
counted therefor : 

Hddf  that  the  amendment  did  not  introduce  a  new  cause 
of  action,  but  only  added  an  item  to  the  original  cause, 
and  if  the  plea  of  the  statute  of  limitations  was  not 
good  to  the  original  suit  it  was  not  good  to  the  amend- 
ment.    -4/fen,  adm^Vy  vs.  Woodson,  ea^x,  et  al. 53 

2.  The  4th  and  29th  sections  of  the  Act  of  1856,  pre- 
scribing that  after  seven  years,  without  an  entry,  etc., 
a  judgment  shall  not  be  enforced,  but  shall  be  pre- 
sumed to  be  satisfied,  and  also  that  where  a  bona  fide 
purchaser  has  been  in  the  possession  of  real  property 
for  four  years  'it  shall  be  discharged  of  the  lien  of  any 
judgment  against  the  person  from  whom  he  purchased, 
were  parts  of  a  statute  of  limitations  in  force  on  the 
30th  of  November,  1860,  and  were,  by  the  terms,  spirit 
and  intention  of  the  Act  of  that  date,  suspended,  and 
by  the  various  Acts  from  1860  to  1865,  the  suspension 
was  continued  until  the  close  of  the  war.     Solomon  et 

al.  vs.  Hinton  et  al. 163 

3.  A  widow  is  not  put  to  an  election  between  a  child's 
part  and  dower  until  there  is  administration  on  the 
estate  of  the  husband.  Nor  does  the  statute  of  limi- 
tation run  against  her  application  for  dower  if  she  has 
remained  in  possession  of  the  land  until  the  applica- 
tion is  made.     Smith  vs.  King  d  al 192 

4.  When  a  suit  was  brought.  May  27th,  1871,  on  a  prom- 
issory note  due  before  the  1st  of  June,  1865,  and  the 
defendants  pleaded  the  limitation  Act  of  March  16; 
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1869;  and  the  plaintiflT  replied  that  he  had  brought 
suit  before  the  1st  of  January,  1870,  but  said  suit  was 
dismissed  by  the  Court,  as  appears  by  the  rainutes, 
thus:  "Dismissed  for  want  of  jurisdiction,"  and  that 
the  present  suit  was  within  six  months  afler  the  dis- 
missal in  January,  1871 : 
Held,  that  even  if  that  section  of  (he  Code,  allowing  suits 
to  be  brought  within  six  months  after  dismissal,  ap- 
plies to  the  Act  of  1869,  yet,  as  the  first  suit  was  dis- 
missed for  "want  of  jurisdiction,''  the  plaintiff  is  es- 
topped from  saying  said  first  suit  was  properly  brought, 
or  was,  in  fact,  a  pending  suit,  as  the  Court  had  no 
jurisdiction  of  it.     Gray y  exW,  vs.  Hodge  et  cd, 262 

5.  The  order  of  dismissal  cannot  be  explained  by  parol, 
so  as  to  show  that  the  reason  given  for  the  want  of  ju- 
risdiction was  a  wrong  reason,  and  that,  in  truth,  the 
Court  did  have  jurisdiction,  and  that  the  suit  was 
therefore  duly  brought.     Ibid, 

6.  At  the  December  term,  1866,  of  Clay  Superior  Court, 
the  plaintiff  obtained  a  judgment  against  the  defend- 
ants. At  the  Septeml)er  term,  1869,  the  Court  "or- 
dered that  the  same  be  set  aside  and  forever  annulled 
and  made  void"  upon  the  ground  that  it  appeared  that 
the  consideration  uj>on  which  it  was  founded  "  was  a 
note  given  for  slaves."  At  the  September  term,  1872, 
the  plaintiff  moved  to  set  aside  the  last  order.  The 
motion  should  have  been  sustained.  Prescott  V8,  Ben- 
nett et  aL 266 

Kelly  V8,  Brooks  et  cd 682 

7.  The  judgment  rendered  at  the  September  term,  1869, 
vacating  the  judgment  of  1866,  on  the  ground  that  it 
was  founded  on  a  note  given  for  slaves,  was  a  mere 
usurpation  of  power  by  the  Court  without  any  author- 
ity of  law,  and  may  be  declared  a  nullity  collaterally 
without  any  direct  proceedings  to  revise  it.     Ibid, 

8.  It  is  quite  apparent  from  the  several  provisions  of  the 
Code  in  relation  to  setting  aside  judgments,  that  par- 
ties would  not  be  without  a  remedy,  although  they 
might  not  have  excepted  to  the  same  within  thirty  days 
after  their  rendition.     Ibid, 

9.  At  the  September  term,  1869,  of  Lee  Superior  Court, 
an  order  was  passed  dismissing  plaintiff's  suit,  because 
the  consideration  of  the  note  sued  on  was  a  slave.    At 
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the  November  term,  1872,  a  motion  was  made  to  rein- 
state the  case.  The  note  sued  on  was  dated  January 
3d,  1863,  and  due  January  Ist,  1864.  As  this  motion 
was  not  made  until  nearly  three  years  after  the  note 
sued  on  was  barred  by  the  statute  of  limitations,  nor 
within  three  years  from  the  time  the  order  of  dismissal 
complained  of  was  passed;  therefore,  whether  under 
the  right  gmnted  by  section  3530  of  the  Code,  the 
words  "within  the  statute  of  limitations"  be  construed 
to  mean  three  years,  in  analogy  to  the  statute  prescribe 
ing  that  period  as  the  time  within  which  a  bill  for  a 
new  trial  must  be  brought,  or  to  mean  that  period 
within  which  the  plaintiff's  cause  of  action  would  be 
barred,  this  motion  was  not  niade  in  time,  and  was 
properly  overruled.     Tison,  admW^  vs.  McAfee  et  cd....  279 

10.  When  a  suit  was  dismissed  by  an  order  of  the  Judge, 
and  it  ap[)ears  that  the  Judge  was  mistaken  in  the  fact 
upon  which  his  judgment  of  dismissal  was  based,  and 
the  plaintiff  made  no  motion  to  reinstate  until  the 
second  terra  aft^er  the  dismissal,  and  he  shows  no  ex- 
cuse for  his  delay  in  looking  afler  his  cause,  he  is  too 
late  to  move  to  reinstate,  and  especially  is  this  true  if 
he  have  notice  of  the  dismissal  shortly  aft;er  the  order 
was  passed,     Arnold  vs.  Kendrick^  admW 293 

11.  When  a  suit  pending  in  the  Superior  Court  was  dis- 
missed by  order  of  the  Court  at  March  term,  1869,  of 
the  Court,  and  there  is  nothing  on  the  face  of  the  order 
to  show  the  ground  of  its  dismissal,  it  is  too  late  at 
June  term,  1872,  to  move  to  have  the  case  reinstated 
on  the  ground  shown  by  parol  that  the  order  of  dis- 
missal was  because  the  suit  was  for  a  slave  debt.  Shep- 
pard  vs.  Whitfield  ex'r 311 

12.  An  account  was  contracted  and  due  in  September, 
1862.  Administration  was  granted  on  the  estate  of  the 
debtor  in  September,  1869,  it  not  appearing  in  the  re- 
cord when  he  died.  Suit  was  instituted  on  the  account 
in  October,  1871 : 

Held,  that  the  action  was  barred  by  the  statute  of  limi- 
tations of  March  16th,  1869.  Even  though  the  plain- 
tiff may  not  have  been  entitled  to  have  brought  suit 
against  the  administrator  by  the  first  of  January,  1870, 
(which  we  do  not  determine)  the  spirit  and  equity 
of  the  statute  require  that  it  should  have  been  com- 
menced within  a  period  after  twelve  months  from  the 
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grant  of  administration,  which  was  equal  to  the  time 
allowed  by  the  statute  for  bringing  suits  on  such  debts^ 
to-wit:  from  the  date  of  the  passage  of  the  Act  to  the 
first  of  January,  1870,  The  Moravian  Seminary ^  do. 
V8.  Atwood  et  al.,  admWs 382 

13.  The  amendment  to  the  prayer  was  a  proper  amend- 
ment, and  the  bill  was  not,  on  account  thereof,  demur- 
rable on  the  ground  that  the  relief  then  prayed  was 
barred  by  the  Act  of  March  lf>th,  1869.  Atkinson  vs, 
Keith,  adm^r,  et  al 577 

MASTER  AND  SERVANT. 

One  engaged  in  selling  and  delivering  wood  to  the  pro- 
prietor of  a  mill  at  so  much  per  cord,  is  not  an  em- 
ployee of  the  proprietor,  so  as  to  put  him  in  the  situ- 
ation of  one  who  takes  the  risk  upon  himself  of  negli- 
gence in  those  running  the  mill.  Wadsworth,  Williams 
&  Company  V8,  Duke 91 

MISTAKE.     See  EquUy,  11,  12,  U. 

MORTGAGE. 

1.  When  a  promissory  note  is  made  in  South  Carolina, 
payable  on  its  face  at  Charleston,  to  a  citizen  of  South 
Carolina,  it  is  a  South  Carolina  contract,  notwithstand- 
ing the  maker  lives  in  Georgia,  and  notwithstanding 
at  the  time  of  the  making  of  the  note  the  maker  also 
executes  a  mortgage  to  secure  it  on  goods  situated  in 
Georgia,  the  residence  of  the  mortgagor.  Goodrich  et 
al.v8,  Williams 425 

2.  A  mortgage  is  not  illegally  foreclosed  because  the  affi- 
davit of  the  mortgagee  for  foreclosure  is  made  before 
a  Notary  Public  who  is  also  an  employee  in  the  office 
of  the  attorney  at  law,  employed  by  the  mortgagee  to 
foreclose  the  same.     Ibid. 

3.  A  mortgage  upon  a  stock  of  goods  then  on  hand,  and 
upon  the  additional  purchases  as  they  should  be  made, 
is  a  good  lien  under  our  law  to  the  amount  of  the  goods 
on  hand  at  the  time,  and  is  good  upon  future  purchases, 
to  that  extent,  even  if  those  purchases  be  unpaid  for, 
except  as  against  any  legal  liens  or  title  that  may  be 
against  the  goods  in  the  hands  of  a  third  person.   Ibid. 
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MUNICIPAL  CORPORATIONS. 

1.  A  town  council  having  power  to  license  and  regulate 
the  sale  of  spirituous  liquors,  may  legally,  in  issuing  a 
license,  confine  the  sale  of  liquor  to  a  particular  room 

in  a  house.     Sanders  c&  Son  vs,  T,  C,  of  Elbei'ton 178 

2.  Whether  two  rooms  in  a  particular  house  in  which  it 
is  proposed  to  sell  spirituous  liquors,  be  in  truth  two 
distinct  places,  is  a  question  of  facf,  and  the  ju<lgment 
of  the  town  council,  undtT  the  evidence,  holding  that 
they  are  two  distinct  places,  will  not  be  disturbed  if 
the  evidence  justify,  though  it  may  not  require,  such  a 
conclusion  by  the  Council.     Ibid, 

3.  Bonds  owned  by  citizens  and  residents  of  the  city  of 
Augusta  on  corporations,  or  individuals  resident  out  of 
the  city,  are  property  within  the  city,  so  as  to  be  sub- 
ject to  taxation  by  the  city  authorities  under  their  gen- 
eral power  to  assess  a  tax  upon  property  within  the 
limits  of  the  city.    City  Council  of  Augusta  vs,  Dunbar,  387 

4.  Under  the  laws  of  this  State,  a  municipal  corporation 
cannot  levy  a  tax  on  the  bonds  issued  by  the  State, 
even  though  they  be  property  within  the  corporate 
limits.  It  is  not  to  be  presumed  that  the  Stat«  intended, 
without  an  express  grant  to  that  effect,  to  confer  upon 
a  municipal  corporation  a  power  thus  to  depreciate  the 
State  securities,  and  do  what  the  State  itself  ought 
not  to  be  presumed  to  have  done  in  the  absence  of  clear 
language  so  declaring.     Ibid. 

5.  Unless  express  authority  to  do  so  be  granted  by  the 
Legislature,  a  municipal  corporation  has  no  power  to 
enforce  the  payment  of  taxes  due  it  by  affixing  a  pen- 
alty of  an  additional  per  centum  for  failing  to  pay 
promptly  when  due.     Ibid. 

6.  In  order  to  pass  the  title  to  land  by  a  sale  by  the  city 
marshal  of  Americus,  under  a  jL  fa,  for  city  taxes,  it 
is  necessary  that  all  the  requirements  of  the  city  charter 
should  be  fully  met,  and  if  there  be  a  failure  to  adver- 
tise the  sale  for  thirty  days,  as  required  by  the  charter, 

the  sale  is  void.     Ansley  et  al.  vs.  Wilson,  trustee 418 

7.  A  levy  upon  land  in  this  State  is  made  by  an  entry 
by  the  levying  officer  upon  the  ft.  fa„  and  an  entry  by 
a  city  marshal  on  a  city  tax  ii.  fa.,  "Levied  this  JL  fa. 
on  a  house  and  lot  of  the  defendant,  situated  in  the 
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eastern  p^rt  of  the  city  of  Americus,  to  satisfy  the 
within,"  is  not  a  sufficiently  definite  entry  to  give  the 
marshal  authority  to  sell  a  lot  which  the  defendant 
happens  to  own  in  that  part  of  the  city;  nor  can  such 
an  entry  by  a  city  marshal  be  amended  after  the  sale 
by  adding  a  description  sufficient  to  identify  the  prop- 
erty intended  to  be  seized.     Ibid, 

8.  A  Court  of  equity  will  not  entertain  a  bill  in  the  name 
of  one  or  more  private  citizens  to  restrain  the  obstruc- 
tion of  a  public  street,  no  private  injury  or  threatened 
injury  being  alleged  to  such  citizens  or  to  their  prop- 
erty. In  such  a  case  the  nuisance  being  purely  a 
public  one,  can  only  be  restrained  by  the  public  on 
information  filed  by  a  public  officer,  to- wit:  by  the 
Sol icitor  General  for  the  Circuit.  Coast  Line  Railroad 
Company  V8,  Cohen  et  al 451 

9.  Nor  is  it  sufficient  that  one  of  the  parties  is  a  lot 
owner  on  the  street,  no  sjHJcific  injury  to  said  property 
being  alleged,  but  only  a  general  allegation  that  dam- 
age will  result  to  said  lot     Ibid. 

10.  A  railroad  company  was  chartered  with  the  privi- 
lege of  running  its  road  from  such  point  within  the 
limits  of  the  city  of  Savannah  as  the  Mayor  and  Coun- 
cil of  the  city  should  designate,  and  from  thence  to 
the  sea  coast,  by  certain  cemeteries  outside  of  the  (;ity, 
but  used  by  the  citizens  for  the  burial  of  their  dead. 
The  Mayor  and  Council  fixed  the  initial  point  consid- 
erably within  the  city,  and  passed  an  ordinance  per- 
mitting the  company  to  lay  down  its  track  from  such 
initial  point  through  certain  streets  and  squares  on  the 
route  from  such  point  by  said  cemeteries  in  the  direc- 
tion prescribed  by  the  charter,  and  to  run  horse  cars 
thereupon : 

Heldj  that  such  permission  was  within  the  authority  of 
the  Mayor  and  Council  over  the  streets  and  squares  of 
the  city,  and  under  its  charter  the  company  might, 
with  such  authority,  so  use  the  streets,  not  obstructing 
them  permanently  by  excavations  or  embankments, 
and  leaving  them  conveniently  passable,  except  by  the 
passage  of  the  cars.  Under  such  limitations  no  pub- 
lic nuisance  will  be  created,  ami  no  grounds  for  an  in- 
junction by  the  public  exist     Ibid, 

11.  A  license  is  a  right  granted  by  some  competent  au- 
thority to  do  an  act  which,  without  such  authority. 
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would  be  illegal.     Home  Ins.  Co.  vs.  City  C.  of  Au- 
gusta - 530 

12.  The  tax  called  a  **  license  tax,"  imposed  by  the  City 
Council  of  Augusta,  by  the  ordinance  of  January  5th, 
1874,  upon  insurance  companies  doing  business  within 
the  city,  is  a  tax  and  not  a  license.     Ibid. 

13.  The  City  Council  of  Augusta  has  power,  under  the 
charter  of  the  city,  to  tax  occupations,  businesses,  et<;., 
and  a  foreign  corporation  which  has  an  agency  and  a 
regular  agent  for  the  purpose  of  transacting  its  usual 
business  within  the  city,  is  liable  to  be  taxed.     Ibid. 

14.  A  tax  on  occupations,  businesses,  etc.,  is  not,  in 
legal  contemplation,  a  tax  on  property  so  as  to  be  sub- 
ject to  the  ad  valorem  and  uniformity  rules  of  taxation, 
prescribed  by  the  Constitution,  and  therefore  a  tax  on 
fire  insurance  companies  different  from  what  is  im- 
posed on  life  insurance  companies,  does  not  make  the 
tax  obnoxious  to  any  constitutional  requirement.  Ibid. 

NEGOTIABLE  INSTRUMENTS. 

t  See  Bonds. 

"   Promissory  Notes. 

NEW  TRIAL. 

1.  The  verdict  of  the  jury  in  this  case,  turning  as  it 
did  upon  whether  the  jury  believed  the  version  of 
one  or  the  other  party  at  the  time  of  the  tenders  on 
the  21st,  is  supported  by  the  evidence,  and,  although 
the  proof  appears  somewhat  stronger  for  the  defendants 
than  the  plaintiff,  yet,  as  the  jury  has  given  the  most 
weight  to  the  plaintiff's  evidence,  and  the  Judge  has 
refused  to  interfere,  this  Court  will  not  do  so.  Cun- 
ningham vs.  Clark  &  Co 39 

2.  We  see  no  abuse  of  the  discretion  of  the  Court  in 
granting  the  new  trial,  and  the  judgment  is  accoixl- 

ingly  affirmed.     Steadman  vs,  Lee 45 

Wadswmihy  Williams  &  Co.  vs,  Duke 91 

Johnson  vs.  Sims 119 

Killmvs.  The  State 223 

StanseU  vs.  Lindsay  et  al 360 

Reidvs.  The  State 556 

Nussbaum  &  Dannoxburg  vs.  Ross,  admW 628 
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3.  Wliere  the  verdict  of  a  jury  does  substantial  justice 
between  the  parties,  and  no  error  of  law  has  been  com- 
mitted, the  discretion  of  the  Superior  Court  refusing 
a  new  trial  will  not  be  interferred  with.     Burnett  et  al. 

vs.  Ross y  administrator 124 

4.  The  evidence  for  the  plaintiff  in  this  case  is  deficient 
in  that  it  fails  to  show  that  the  mule  was  afflicted  with 
the  disease  of  which  it  died  at  the  time  of  the  warranty, 
and  it  was  no  abuse  of  the  discretion  of  the  Judge  to 
refuse  to  grant  a  new  trial.     McCoy  vs.  Wiley 126 

5.  An  immaterial  error  is  no  ground  of  new  trial.  Allen, 
admWyVS.  Woodson,  ex^x,  et  al 53 

Wimbady,  trustee,  vs.  Collier 144 

6.  This  Court  will  not  reverse  the  judgment  of  the  Judge 
of  the  Superior  Court  refusing  a  new  trial  in  a  crimi- 
nal case  when  there  have  been  two  verdicts  of  guilty, 
and  the  case  turns  wholly  on  the  credibility  of  the  wit- 
nesses.    Crawford  vs.  The  State 249 

7.  When  a  motion  was  made  in  the  Superior  Court  for 
a  new  trial,  which  was  refused  by  the  Court  and  a  bill 
of  exceptions  to  his  judgment  was  tendered,  signed, 
served  and  filed  in  the  clerk's  office,  and  after  this, 
during  the  same  term,  a  motion  was  made  to  rehear 
and  set  aside  the  judgment  refusing  the  new  trial  on 
the  ground  that  the  movant  had  discovered  new  and 
important  evidence  which  ought  to  control  the  verdict, 
and  the  Judge  failed  to  pass  upon  this  latter  motion 
pro  or  con,  but  by  an  order  directe<l  the  clerk  to  send 
it  with  the  other  papers  to  this  Court  with  the  bill  of 
exceptions : 

Held,  that  as  the  Judge  has  not  passed  upon  this  latter 
motion,  it  is  still  pending  in  the  Superior  Court,  and 
cannot  be  considered  here  until  it  be  passed  upon  by 
the  Court  below.     Ibid. 

8.  Though  the  Court  may  make  an  unauthorized  remark 
in  reference  to  a  question  asked  a  witness,  yet,  if  the 
testimony  in  connection  therewith  be  on  a  matter  which, 
under  the  whole  evidence,  could  not  have  availed  the 
party  complaining,  it  is  not  such  an  error  as  will  call 

for  a  new  trial.     Tutt  vs.  Land 339 

9.  We  think  in  this  case  that  the  true  issue  between  the 
parties  has  not  been  fairly  passed  upon,  and  that  a 
new  trial  should  be  had,  so  that,  after  proper  amend- 
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ments,  the  whole  matter  may  be  fully  inquired  into, 
and  the  rights  of  the  parties  settled.    Eose  vs.  West,  474 

10.  There  being  no  evidence  to  support  the  verdict,  a  new 
trial  will  be  ordered.    Harp  vs.  The  State 513 

11.  Under  the  forty-ninth  rule  of  the  Superior  Court, 
which  the  Judges  were  expressly  authorized  to  estab- 
lish by  section  3712  of  the  Code,  it  is  necessary  for  the 
movant  in  a  motion  for  a  new  trial,  to  file  a  brief  of 
the  testimony  in  the  cause  under  the  revision  and  ap- 
proval of  the  Court,  and  it  is  error  for  the  presiding 
Judge,  where  a  brief  of  the  testimony  has  neither  been 
filed  or  made  out,  to  set  aside  a  verdict  on  the  ground 
that  it  is  without  evidence  to  support  it,  and  contrary 
to  the  charge  of  the  Court.    Peacock^  Chapman  &  Co. 

vs.  Peacocks 595 

12.  It  would  require  a  very  strong  case  to  authorize  this 
Court  to  grant  a  mandamus  to  compel  the  Judge  of  the 
Superior  Court  to  sign  and  certify  a  bill  of  exceptions 
to  its  judgment  in  overruling  a  second  motion  for  a 
new  trial,  afler  the  case  had  been  heard  before  this 
Court  and  a  new  trial  refused.    Kelly  vs.  HaUy  Judge.  636 

13.  As  the  jury  did  find,  on  the  facts  of  the  case,  in  fa- 
vor of  the  plaintiffs  so  far  as  to  give  them  nominal 
damages,  and  as  we  are  of  opinion  that  they  were  prob- 
ably misled  by  the  charge  of  the  Court  on  this  point, 
and  by  the  further  charge  limiting  the  right  6f  recovery 
"to  the  amount  of  damages  actually  sustained  by  the 
plaintiffs  themselves,^'  when  it  appeared  in  evidence 
that  the  damages  recoverable  would  enure  to  the  ben- 
efit of  plaintiffs'  consignors,  we  think  that  a  new  trial 
should  be  granted.     Groover^  Stubbs  &  Company  vs. 

Warjield  &  Wayne 644 

NON-SUIT. 

Under  the  fiwts  of  this  case,  as  they  appear  in  the  record, 
including  the  two  rejected  letters,  which  we  think  should 
have  been  admitted,  we  are  of  the  opinion  that  the 
plaintiff  was  entitled  to  go  to  the  jury  on  the  proof, 
and  that  the  non-suit  was  error.  Augusta  Amateur 
Musical  Club  vs.  Cotton  Staled  Mechanics^  and  Agri- 
cultural  Fair  Association 436 


Vol.  l.  47. 
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NUISANCE. 

1.  A  private  nuisance  may  be  abated  in  this  State  under 
the  provisions  of  section  4023,  etc.,  of  the  Revised 
Code,  provided  the  application  is  made  by  the  party 
injured.     Ruff  t?».  PhUlips  et  oL 130 

2.  To  make  a  business  a  nuisance  it  must  be  such  to  peo- 
ple of  ordinary  natuYe  or  condition;  it  is  not  sufficient 
if  it  be  simply  offensive  to  delicate  and  sensitive  or- 
ganizations.    Ibid. 

3.  An  order  abating  a  nuisance  ought  not  to  exceed  the 
necessity  of  the  case,  and  if  it  do  this  it  should  be  set 
aside.    Ibid. 

4.  Justices  of  the  Peace  have  not  jurisdiction,  under  the 
provisions  of  the  4023d  section  of  the  Code,  to  abate 
as  a  nuisance  a  bridge  constructed  by  a  railroad  com- 
pany over  a  navigable  stream.  Macon  and  JBruns- 
iviok  Railroad  Company  va.  The  State^  ex  rd. 156 

5.  A  Court  of  equity  will  not  entertain  a  bill  in  the 
name  of  one  or  more  private  citizens  to  restrain  the 
obstruction  of  a  public  street,  no  private  injury  or 
threatened  injury  being  alleged  to  such  citizens  or  to 
their  property.     In  such  a  case  the  nuisance  being 

fmrely  a  public  one,  can  only  be  restrained  by  the  pub- 
ic, on  information  filed  by  a  public  officer,  to-wit:  by 
the  Solicitor  General  for  the  Circuit.  The  Coast  Line 
R.  R.  Oo.v8.  Cohen  etal. • 451 

6.  Nor  is  it  sufficient  that  one  of  the  parties  is  a  lot 
owner  on  the  street,  n©  specific  injury  to  said  property 
being  alleged,  but  only  a  general  allegation  that  dam- 
age will  result  to  said  lot.     Ibid. 

7.  A  railroad  company  was  chartered  with  the  privilege 
of  running  its  road  from  such  point  within  tne  limits 
of  the  city  of  Savannah  as  the  Mayor  and  Council  of  • 
the  city  should  designate,  and  from  thence  to  the  sea 
coast  by  certain  cemeteries  outside  of  the  city,  but 
used  by  the  citizens  for  the  burial  of  their  dead.  The 
Mayor  and  Council  fixed  the  initi.U  point  considerably 
within  the  city,  and  passed  an  ordinance  permitting 
the  company  to  lay  down  its  track  from  such  initial 
point  through  certain  streets  and  squares  on  the  route 
from  such  point  by  said  cemeteries  in  the  direction  pre- 
scribed by  the  charter,  aud  to  run  horse  cars  there- 
upon: 
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Hddy  that  such  permission  was  within  the  authority  of 
the  Mayor  and  Council  over  the  streets  and  squares  of 
the  city,  and  under  its  charter  the  company  might, 
with  such  authority,  so  use  the  streets,  not  obstructing 
them  permanently  by  excavation^'  or  embankments, 
and  leaving  them  conveniently  passable,  except  by  the 
passage  of  the  cars.  Under  such  limitations  no  pub- 
lic nuisance  will  be  created,  and  no  grounds  for  an  in- 
junction by  the  public  exist.     Ibid. 


ORDINARY.    See  Chmrdian  and  Ward,  1-3. 
PARENT  AND  CHILD.    See  OcmJtracUi,  4. 

PARTIES. 

1.  Where  a  bill  of  exceptions  is  filed  to  proceedings  had 
upon  the  trial  of  a  claim  case,  the  defendants  in  fi.  fa. 

are  not  necessary  parties.     Graves  vs.  Tifts 122 

2.  Where  a  bill  was  filed  to  marshal  the  assets  of  an  in- 
solvent estate,  and  among  the  debts  due  by  the  de- 
ceased was  one  due  as  guardian  of  his  twp  daughters, 
both  of  whom  were  married  at  the  death  of  the  father, 
and  the  husband  of  one  of  the  daughters  was  a  party 
to  the  original  bill  charged  with  wasting  the  assets  to 
a  large  amount,  and  pending  these  proceedings  the 
two  daughters,  by  their  next  friend,  came  in  and  were 
made  parties  by  petition,  setting  up  the  debt  due  them 
by  their  father  and  praying  that  it  should  be  settled 
to  their  sole  use,  and  before  any  final  decree,  one  of 
the  daughters  died  leaving  minor  children : 

Held,  that  the  right  to  a  settlement  was  sufficiently  as- 
serted by  the  mother  during  her  lifetime,  to  authorize 
the  children  to  come  in  by  petition  and  assert  the  right 
for  their  own  benefit  as  survivors.  Polhill,  gtuirdian, 
vs.Nealetai 146 

3.  The  creditor's  debt  was  contracted  in  1859,  and  the 
bill  was  filed  in  1869,  originally  against  the  adminis- 
trator, the  purchaser  and  his  vendor,  and  the  widow 
of  the  intestate  who  had  taken  dower,  charging  notice 
of  the  lien  on  each,  and  praying  a  sale  of  the  land  for 
the  discharge  of  the  vendor's  lien.  By  amendments' 
made  after  January  1st,  1870,  all  parties  defendants 
were  stricken  from  the  bill  except  the  administrator 
and  the  first  purchaser,  who^  it  was  charged^  had  not 
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paid  for  the  land.  The  prayer  was  also  amended,  ask- 
ing judgment  on  the  debt  against  the  administrator, 
and  that  the  purchaser  be  decreed  to  pay  his  debt  due 
the  estate  to  complainant,  and  praying  an  injunction 
restraining  the  collection  of  the  debt  due  by  the  pur- 
chaser: 
Heldf  that  no  necessity  was  shown  why  the  purchaser 
should  be  a  party,  or  for  the  relief  prayed  against  him, 
or  for  any  injunction,  and  the  bill  should  have  been 
dismissed  as  to  the  purchaser.  Atkinson  vs.  Keith, 
adm'r,  d  al 577 

PARTITION.     See  Equity,  6. 

PARTNERSHIP. 

1.  When  a  portion  of  the  assets  of  an  estate  consists  of 
an  interest  in  a  partnership  of  which  the  deceased  was 
a  member,  it  is  the  duty  of  an  executor  who  knows 
the  fact,  to  take  notice  of  the  claim  in  his  inventory 
and  return  it  to  the  Ordinary,  but  a  failure  to  do  this, 
though  an  act  justifying  suspicion,  does  not  require  the 
executor  to  be  charged  with  the  nominal  value  of  such 
interest,  and  he  may  show  what  was  its  real  value. 
Moses  et  al,  vs.  Moses,  exW 9 

2.  When,  within  a  reasonable  time  after  qualification, 
the  executor  has  a  settlement  with  a  surviving  partner 
of  the  deceased,  and  receives  from  him,  as  the  de- 
ceased's interest,  part  of  the  assets  of  the  partnership 
in  kind,  such  settlement  is  to  be  considered  prima 
facie  as  a  fair  one,  and  if  there  be  no  affirmative  evi- 
dence to  the  contrary,  a  jury  is  authorized  to  act  upon 
it  as  a  just  and  proi>er  settlement.     Ibid, 

3.  When  an  executor  buys  from  a  surviving  partner  of 
the  deceased  an  interest  in  the  partnership  giving  his 
own  note,  and  subsequently  takes  from  the  surviving 
partner  that  note  as  part  of  the  deceased's  share  in  the 
partnership,  and  substitutes  in  his  hands,  as  executor, 
for  that  note,  other  good  and  well  secured  notes  be- 
longing to  himself  as  an  investment  of  tlie  money  for 
the  estate.  Such  acts  are  not  ill^al  though  they  jus- 
tify and  require  a  close  scrutiny  into  the  good  faith 
and  bona  fides  of  the  transaction.     Ibid. 

4.  On  the  trial  of  a  bill  by  a  surviving  partner  against 
the  representatives  of  a  deceased  partner  for  an  account 
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and  settlement  of  the  partnership  affairs,  the  survivor 
is  not  a  competent  witness  to  testify  in  his  own  favor; 
nor  does  it  alter  the  case  that  a  portion  of  the  matter 
in  dispute  is  a  Confederate  transaction  and  involves 
the  value  of  Confederate  money,  except  that  the  sur- 
vivor may  testify  as  to  the  value  of  said  money.  Chra- 
ham  et  cd.  vs.  Howell  et  oZ.,  executors 203 

5.  When  a  contract  of  partnership  provides  that  one 
partner  shall  furnish  the  stock  of  goods  (drugs)  then 
on  hand,  and  the  other  shall  give  his  skill,  services, 
etc.,  and  the  first  shall  have  three-fourths  of  the  net 
profits,  the  other  the  remaining  fourth,  the  partner  so 
furnishing  the  capital  is  not  entitled  in  the  division  of 
the  profits  to  interest  on  the  capital  stock.  TvM  vs. 
Ijand 339 

6.  One  item  of  the  contract  was,  "  if  the  wants  and  ne- 
cessities of  said  business  demand  an  increase  of  capital, 
and  the  same  be  supplied  by  the  said,  (the  partner  who 
furnished  the  original  stock,)  the  firm  stipulate  to  pay 
him  interest  therefor  at  the  rates/^  etc.: 

Heldy  that  the  simple  fact  that  said  partner  did  not  with- 
draw the  whole  of  his  share  of  the  profits  for  the  first 
year,  without  any  agreement  or  notice  to  the  other 
partner  that  the  capital  was  to  be  increased  to  that 
amount,  did  not  give  such  partner  the  right  of  interest 
on  such  excess.     Ibid. 

7.  Nor  was  such  partner  entitled  to  claim  for  the  ordi- 
nary natural  depreciation  of  the  goods  and  fixtures  of 
the  store,  both  constituting  the  capital  stock.     Ibid. 

8.  When  one  partner  seeks,  by  way  of  recoupment,  to 
have  a  deduction  made  from  the  amount  of  the  claim 
of  the  other  in  the  profits,  on  account  of  fraud  or  neg- 
lect or  acts  of  disloyalty  to  the  partnership,  whereby 
the  interest  of  the  firm  suffered  damage,  such  deduc- 
tion cannot  go  beyond  the  amouut  of  damage  proven. 
Ibid. 

9.  The  legal  construction  of  the  agreement  made  between 
the  plaintifis  in  error  and  the  defendant,  which  was 
by  its  terms  to  be  made  an  award,  and  was  so  made 
by  the  arbitrators  and  also  entered  on  the  minutes  of 
the  Court  and  made  the  decree  thereof  without  excep- 
tion, is  that  defendant  was  to  receive  from  plaintiffs 
the  amount  therein  specified  by  January  1st,  1871,  for 
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her  interest  in  the  partnership  property,  and  that  de- 
fendant was  to  deposit  $2,400  00  of  said  amount  as  an 
indemnity  against  her  proportion  of  the  liability  for 
outstanding  debts,  under  the  terms  set  out  in  the  agree- 
ment, and  to  protect  the  interest  conveyed  to  Theodore 
Ewing  against  the  same.  GoBtchius  d  at,  va,  Hodges^ 
administrai'iix 603 

10.  If  there  was  ambiguity  as  to  the  meaning  of  the 
agreement,  etc.,  the  verdict  of  the  jury  rendered  on 
the  application  to  have  a  more  full  decree  entered  and 
for  an  execution  to  enforce  the  same,  and  the  issue 
made  thereon,  determined  the  questions  involved,  and 
authorized  the  order  of  the  Court  that  was  granted. 
Ibid. 

PLEADINGS.    See  GorporaJOom. 

POSSESSORY  WARRANT. 

Where  possession  of  a  horse  was  obtained  by  a  fraudu- 
lent trick,  a  possessory  warrant  is  the  proper  remedy 
to  recover  the  same;  and  that  the  consent  of  the  plain- 
tiflf  in  the  warrant  was  obtained  to  such  possession, 
under  the  circumstances  of  this  case,  will  not  justify 
the  retention  of  the  possession  by  the  defendants.  Peak 
€t(d.vB.  Cogbom 662 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  Where  a  levy  under  an  ill^al  distress  warrant  is  dis- 
missed the  Court  has  no  authority  to  retain  the  case 
until  a  new  warrant  oan  be  issued.     Graves  vs.  Tifta,.  122 

2.  Where  the  Court,  at  a  regular  term,  appoints  an  aud- 
itor in  a  case  involving  matters  of  account,  with  the 
powers  as  provided  in  section  4202  of  the  Code,  and 
no  exceptions  thereon  are  certified,  filed,  etc.,  during 
the  term,  as  by  law  prescribed,  it  is  too  late  when 
the  auditor  proceeds  to  act  in  vacation  to  object  to  his 
appointment,  or  to  the  powers  conferred  on  him,  or  to 
make  such  objections  the  ground  of  exception  to  his 
report.     TuMvs.Land. 339 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  An  acknowledgment  of  service  and  waiver  of  further 
service  by  counsel  for  defendant  in  error  on  the  bill 
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of  exceptions,  dated  anterior  to  the  certificate  of  the 
Judge,  is  not  a  valid  service.     Tison  vs.  Forrester 87 

2.  Where  service  of  the  bill  of  exceptions  is  made  by  the 
attorney  for  the  plaintiff  in  error,  it  most  be  authenti- 
cated by  his  affidavit  made  at  the  time  of  the  service 
and  attached  to  the  bill  of  exceptions.  Bumey  vs. 
Coains 90 

3.  Where  a  bill  of  exceptions  is  filed  to  proceedings  had 
upon  the  trial  of  a  claim  case,  the  defendants  mfi,fa. 

are  not  necessary  parties.     Graves  vs,  Tifis 122 

4.  This  Court  can  only  pass  upon  judgments  rendered 
by  the  Court  below.  Chambers  vs.  The  State.  Mur^ 
phyvs.  The  State 150 

5.  Where  a  bill  of  exceptions  was  certified  on  January 
24th,  1873,  and  service  perfected  on  February  17th, 
1873,  the  writ  of  error  will  be  dismissed.     Phillips 

vs.  MeNeice,  admW 358 

6.  A  party  being  prejudiced  in  his  rights  by  the  action 
of  the  Judge  after  the  presentation  to  him  of  the  bill 
of  exceptions  for  his  signature,  under  circumstances 
which  may  be  remedied  by  the  writ  of  mandamus^ 
must  make  his  application  for  said  writ  on  or  before 
the  third  day  of  the  term  of  this  Court  next  after  the 
bill  of  exceptions  is  tendered,  or  he  will  not  be  heard. 
Rule  29.     Ibid. 

7.  An  acknowledgment  of  *'due  and  l^al  service"  of 
the  bill  of  exceptions,  and  a  waiver  of  *'all  further 
notice  and  service,"  given  after  the  expiration  of  the 
time  within  which  service  could  have  been  legally  per- 
fected, will  not  prevent  the  dismissal  of  the  writ  of 
error.     Ibid. 

8.  Where  service  of  the  bill  of  exceptions  is  made  by  a 
party  or  his  attorney,  such  service  must  be  authenti- 
cate by  the  affidavit  of  the  person  perfecting  the  same, 
on  the  original  bill  of  exceptions,  or  attached  thereto. 
aoxidas.  The  State 369 

9.  Where  service  of  the  bill  of  exceptions  is  made  by  a 
sheriff  or  a  constable,  the  entry  thereof  by  sueh  officer 
on  the  original  is  sufficient  evidence  of  the  fact.    Ibid. 

10.  Service  of  the  bill  of  exceptions  by  leaving  a  copy 
thereof  at  the  office  of  counsel  for  defendant  in  error, 
is  insufficient     Ibid. 
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11.  Service  of  the  bill  of  exceptions  by  an  attorney  must 
be  verified  by  the  affidavit  of  such  attorney  at  the  time 

the  service  is  made.     Lathrop  &  Go.  V8,  Kempf  sheriff.  483 

12.  Such  defective  service  cannot  be  cured  by  the  affida- 
vit of  the  attorney  made  in  this  Court.     Ibid. 

13.  Where  the  judgment  of  this  Court  has  been  reversed 
upon  writ  of  error  to  the  Supreme  Court  of  the  Uni- 
ted States,  the  judgment  of  said  tribunal  will,  on  mo- 
tion, be  made  the  judgment  of  this  Court     Walker 

V8.  Whitehead 484 

14.  Where  upon  a  motion  for  a  new  trial,  it  was  agreed 
that  the  documentary  evidence  introduced  should  be 
used  on  said  motion,  and  it  appears  that  said  evidence 
was  in  the  clerk's  office,  and  a  copy  thereof  was  not 
transmitted  to  this  Court  as  a  part  of  the  record,  the 
case  will  be  continued  upon  a  suggestion  of  the  dimi- 
nution of  the  record.     Brown  vs.  r^aUerson 485 

15.  The  suggestion  of  a  diminution  of  the  record  must 
be  made  under  oath,  in  writing,  on  or  before  the  call- 
ing of  the  case  as  prescribed  by  Rule  9  of  this  Court. 
This  rule  will  be  strictly  enforced.     Ibid. 

16.  Where  the  acknowledgment  of  service  on  the  bill 
of  exceptions  ante-dates  the  certificate  of  the  Judge 
thereto,  the  writ  of  error  will  be  dismissed.     Shealy 

vs.  McLung  &  Dykes 485 

17.  The  acknowledgment  of  service  upon  the  bill  of  ex- 
ceptions cannot  be  shown  to  bear  a  wrong  date  by  ali- 
unde proof.     Ibid. 

18.  An  acknowledgment  "of  due  and  legal  service,"  and 
a  waiver  "of  copy  and  all  other  and  further  service,'' 
does  not  cure  a  defective  service  which  arises  from  the 
fiict  of  an  attempted  service  before  the  certificate  of 
the  Judge  was  attached  to  the  bill  of  exceptions. 
Ibid. 

19.  Where  an  instrument  is  produced,  signed  by  the 
plaintiff  in  error,  stating  that  the  case  was  carried  to 
this  Court  without  authority  from  him,  and  consent- 
ing to  its  dismissal,  his  counsel  will  not  be  permitted 
to  proceed  with  said  litigation  for  the  recovery  of  their 
fees,  except  upon  showing  that  the  case  had  been  set- 
tled by  the  defendants  in  error  with  notice  of  the  con- 
tract under  which  they  were  to  be  compensated.   Green 

V8.  Stringfellow  et  al. 486 
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20.  Knowledge  that  the  movants  were  of  counsel,  and 
that  their  client  was  insolvent^  is  not  such  notice. 
Ibid. 

21.  The  date  of  the  entry  by  the  clerk  of  the  Superior 
Court  of  the  filing  in  office  of  the  bill  of  exceptions, 
cannot  be  shown  to  be  erroneous  by  extraneous  testi- 
mony.    Walker  vs.  Smith 487 

22.  If  the  date  of  the  filing  of  the  bill  of  exceptions  in 
the  clerk's  office  of  the  Superior  Court  is  incorrect, 
the  proper  remedy  is  by  writ  of  mandamus  to  be  ap- 
plied for  to  the  Judge  of  the  Superior  Court.     Ibid, 

23.  Where  evidence  was  admitted  in  the  Court  below 
without  objection,  exception  thereto  will  not  be  heard 

in  this  Court     Miller  et  al.  vs.  Defoor 566 

24.  It  would  require  a  very  strong  case  to  authorize  this 
Court  to  grant  a  mandamus  to  compel  the  Judge  of  the 
Superior  Court  to  sign  and  certify  a  bill  of  exceptions 
to  its  judgment  in  overruling  a  second  motion  for  a 
new  trial,  after  the  case  had  been  heard  before  this 
Court  and  a  new  trial  refused.     Kdli/  vs.  HaU,  Judge.  636 

PRESCRIPTION. 

1.  The  fact  that  the  prescriptive  title  sought  to  be  estab- 
lished is  based  upon  a  quit-claim  deed  as  color  of  title, 
does  not  of  itself  negative  the  presumption  of  good 
faith.     MoOamyf  admr,  vs.  Higdon  et  al 629 

2.  Where  the  evidence  disclosed  that  the  defendants' 
vendor  was  a  mere  squatter  and  had  no  title  to  the 
land  in  controversy ;  that  the  defendants  had  knowl- 
edge of  this  fact  l)efore  and  at  the  time  of  the  execu- 
tion of  the  deed  to  them,  and  before  and  at  the  time 
of  the  commencement  of  their  possession  of  the  land 
under  it,  then  no  prescription  could  have  been  based 
thereon.     Ibid. 

PRINCIPAL  AND  AGENT. 

1.  The  plaintifis  were  the  agents  of  a  manufacturer  of 
guano,  and  as  such,  by  their  local  agent,  sold  to  the 
defendant  a  lot  of  guano,  and  warranted  the  same  to 
be  a  good  fertilizer,  taking  a  note  for  the  price,  payable 
to  themselves.  Afterwards,  before  the  note  became 
due,  they  became  the  real  owners  of  the  note  by  ar- 
rangement between  themselves  and  the  manu&cturers: 
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Hddy  that  the  plaintifiB  were  Dot  sach  bona  fide  purchas- 
ers without  notice,  of  defendant's  note,  as  (hat  defend- 
ant could  not  set  up  as  a  plea  that  the  guano  was  of  no 
value,  even  though  it  be  not  proven  that  plainti%  knew 
it  to  be  of  no  value  at  the  time  they  became  the  real 
owners  of  the  note.  Boit  &  McKenzie  vs.  Whitehead 
etal 76 

2.  Whilst,  as  a  general  rule,  the  principal  aloiie  can  sue 
on  a  contract  made  by  an  agent  for  the  benefit  of  tlie 
principal,  yet,  if  the  agent  himself  have  an  interest  in 
the  contract,  he  may  sue  upon  it  in  his  own  name. 
Fieldy  adm'r,  V8,  Price 135 

2.  Where  the  defendant  was  sued  on  an  account  for  money 
placed  in  his  hands  as  the  agent  of  the  plaintiffs, 
and  he  pleaded  that  the  plaintiffs  had  failed  to  eive 
him  credit  for  $26,000  00  which  had  been  repaid,  it 
was  competent  for  him  to  show  that  he  had  only  dis- 
covered this  omission  upon  the  trial,  and  as  a  reason 
why  it  was  not  discovered  earlier,  to  prove  that  large 
sums  of  money  belonging  to  persons  other  than  the 
plaintiffs,  at  the  time  he  was  their  agent,  passed  through 

•  his  hands,  all  of  which  money  he  Kept  together  with 
that  of  the  plaintiffs,  being  resiK)nsibIe  for  the  amount 
charged  against  him  by  each  firm,  and  that  though  a 
large  discrepancy  in  his  general  money  balance  was 
observed,  yet,  as  said  sum  was  repaid  by  another,  the 
error  was  not  discovered  until  it  appeared  from  the  evi- 
dence.    Glenn  et  al,  vs,  SaMer 170 

4.  Where  the  evidence  was  conflicting  as  to  what  com- 
missions the  defendant  was  to  receive  as  the  agent  of 
the  plaintiffs  in  purchasing  cotton,  it  was  competent  to 
show  the  compensation  allowed  by  other  parties  to  their 
agents  engaged  in  the  same  business,     ibid. 

PKOCESS. 

Where  a  declaration  was  filed  and  process  attached  against 
a  corporation,  and  a  regular  return  made  by  the  sheriff 
that  the  defendant  was  not  to  be  found,  and  that  the 
president  of  the  corporation  was  dead,  the  plaintiff 
is  not  entitled  after  the  lapse  of  five  terms  of  the  Court 
without  having  taken  any  further  action,  or  showing 
sufficient  legal  reason  for  the  delay,  to  amend  the  pro- 
cess so  as  to  make  it  returnable  to  the  then  ensuing 
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term,  and  to  perfect  service  by  publication  under  section 
3370  of  the  Code.    Branch  vs.  Meehanict^  Bank 413 

PROMISSORY  NOTES. 

1.  Where  two  promissory  notes,  before  due,  were  deliv- 
ered to  and  accepted  by  an  incorporated  body  invested 
with  banking  privileges  as  collateral  security  for  a  loan 
of  money  made  by  said  corporation  to  the  payees  of 
said  notes  at  a  greater  rate  of  interest  than  seven  per 
cent.,  the  title  to  the  same  does  not  pass,  and  the  maker 
thereof  may  plead  in  bar  to  a  suit  thereon  in  favor  of 
said  bank,  payment  made  to  the  original  payees  with- 
out notice  of  said  assignment.  Camjodl  v%.  Central 
Railroad  and  Banking  Company 70 

2.  The  plaintiffs  were  the  agents  of  a  manuiacturer  of 

§uano,  and  as  such,  by  their  local  agent,  sold  to  the 
efendant  a  lot  of  guano,  and  warranted  the  same  to 
be  a  good  feriilizer,  taking  a  note  for  the  price,  paya- 
ble to  themselves.  Afterwards,  before  the  note  became 
due,  they  became  the  real  owners  of  the  note  by  ar- 
rangement between  themselves  and  the  manufacturers: 

Heldf  that  the  plaintiflfe  were  not  such  bona  fide  purcha- 
sers without  notice  of  defendant's  note,  as  that  de- 
fendant could  not  set  up  as  a  plea  that  the  guauo  was 
of  no  value,  even  though  it  be  not  proven  3iat  plain- 
tiff knew  it  to  be  of  no  value  at  the  time  they  became 
the  real  owners  of  the  note.  BoU  &  MeKenzie  vs. 
Whitehead  et  ai. 76 

3.  A  bona  fide  purchaser  without  notice  of  a  promissory 
note  and  mortgage  to  secure  it,  who  buys  before  the 
debt  becomes  due,  is  protected  against  a  defense  that 
the  mortgage  was  made  by  the  debtor  in  anticipation 
of  bankrupty  and  to  defraud  his  creditors.     Murray 

&  Company  et  al.  vs.  Jones  et  al 109 

4.  When  a  promissory  note  is  made  in  South  Carolina, 
payable  on  its  fiice  at  Charleston,  to  a  citizen  of  South 
Carolina,  it  is  a  South  Carolina  contract,  notwithstand- 
ing the  maker  lives  in  Georgia,  and  notwithstanding 
at  the  time  of  the  making  of  the  note  the  maker  also 
executes  a  mortgage  to  secure  it  on  goods  situated  in 
Georgia,  the  residence  of  the  mortgagor.  Goodrich  et 
al,V8,  Williams 425 
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5.  A  tenant  occupied  a  store-room  from  September,  1870, 
to  December,  1871.  In  September,  1870,  it  was  agreed 
between  him  and  the  landlord  that  he,  the  tenant, 
should  have  the  store  repaired,  and  the  cost  thereof 
should  be  deducted  from  the  rent,  and  the  repairs  were 
then  made.  In  December,  1870,  he  gave  the  landlord 
his  note,  expressing  therein  that  it  was  for  the  rent 
of  the  store-room  he  then  occupied,  to  be  paid  quar- 
terly. The  Court  was  requested  by  defendant  to  charge 
the  jury  that  the  agreement  as  to  the  repairs  rebutted 
the  presumption  of  law  that  the  giving  of  a  note  was 
evidence  that  there  had  been  a  settlement  of  accounts: 

Hddy  that  the  refusal  of  the  Court  so  to  charge  was  not 
error.     Broughton  va,  Tho7'nton,  adm^r 568 

RAILROADS. 

1.  An  action  against  a  railroad  company  to  recover  the 
excess  of  a  payment  for  freight  beyond  what  is  allowed 
to  be  charged  by  the  charter  of  the  company,  may  be 
brought  under  the  Act  of  March  4, 1869,  in  the  coun- 
ty from  which  the  articles  were  shipped,  that  being  the 
place  where  the  contract  for  shipment  was  made,  al- 
though the  payment  was  made  in  another  county. 
Arnold  &  DuBoae  vs.  Ga.  R.  R.  and  Banking  Co 304 

2.  The  Greorgia  Railroad  and  Banking  Company,  under 
the  12th  section  of  its  charter,  can  only  charge  for 
freight  fifty  cents  per  one  hundred  pounds  on  neavy 
articles  for  one  hundred  miles,  and  in  proportion  to 
that  rate  for  a  less  distance  than  one  hundred  miles. 
Ibid. 

3.  If  payment  beyond  the  rate  specified  in  the  charter  be 
made  voluntarily  by  the  shipper,  through  mere  igno- 
rance of  the  law,  or  paid  "where  the  facts  are  all 
known,  and  there  is  no  misplaced  confidence,  and  no 
artifice,  or  deception,  or  fraudulent  practice  is  used  by 
the  other  party,"  an  action  will  not  lie  to  recover  it 
back.     Ibid. 

4.  Where  a  railroad  train  was  stopped  at  a  station,  but 
somewhat  away  from  its  usual  place  of  stopping  at 
that  station,  and  where  there  was  not  good  ground  for 
getting  off,  and  a  passenger,  thinking  the  train  would 
be  moved  up  to  the  usual  place,  failed  to  get  off  as  he 
had  intended^  and  after  the  train  had  left  the  station 
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and  was  fairly  on  its  way  to  its  next  stopping  place, 
the  passenger  himself  seized  the  bell-rope,  rang  the 
engine  bell,  and  took  his  position  on  the  lower  step  of 
the  platform  to  get  ofiF,  and  the  engineer  having  an- 
swered the  bell,  as  the  cars  were  coming  to  a  stop,  but 
before  they  were  stopped,  the  passenger,  deeming  the 
motion  slow  enough  for  safety,  undertook  to  step  off, 
but  just  as  he  was  stepping,  he  was,  by  a  sudden  jerk 
of  the  cars,  thrown  down  and  his  arm  crushed  by  one 
of  the  wheels  of  the  car  passing  over  it: 

Held;  that  the  conduct  of  the  passenger  in  himself  ring- 
ing the  bell,  taking  his  position  on  the  step,  and  un- 
dertaking to  step  off  whilst  the  cara  were  si  ill  in 
motion,  was  a  want  of  ordinary  care  and  showed  gross 
negligence  on  the  part  of  such  passenger.  Blodgett, 
sup%  V8.  Bartlett 353 

5.  It  was  error  in  the  Court,  under  the  facts,  to  charge 
the  jury,  in  effect,  that  the  road  would  be  liable  if  at 
the  time  of  his  attempting  to  step  off,  the  cars  were 
moving  so  slowly  as  that  he  thought  it  was  safe  then 
to  step  off.     Ibid. 

6.  When  an  employee  of  a  railroad  company,  by  special 
written  contract,  at  the  time  he  was  employed,  and  in 
consideration  thereof,  agreed  "to  take  upon  himself  all 
risks  connected  with  or  incident  to  his  position  on  the 
road,  and  that  he  would  in  no  case  hold  the  company 
liable  for  any  damage  he  might  sustain  by  accidents  or 
collisions  on  the  trains  or  road,  or  which  may  result 
from  the  negligence,  or  carelessness,  or  misconduct  of 
himself  or  other  employee  or  person  connected  with 
such  road,  or  in  the  service  of  the  company ; '' 

Held,  that  such  a  contract,  so  far  as  it  does  not  waive  any 
criminal  neglect  of  the  company,  or  its  principal  offi- 
cers, is  a  legal  contract  and  binding  upon  the  em- 
ployee.    Western  and  Atlantic  JR.  R.  Co.  vs.  Bishop.,  465 

6.  It  is  the  duty  of  a  railroad  company  to  furnish  to  its 
employees  reasonably  safe  material  and  tools  for  their 
use  in  its  service ;  but  an  employee  who  is  aware  of 
the  dangerous  character  of  any  particular  tool  or  in- 
strument and  uses  it,  cannot,  if  he  is  damaged,  have 
redress  by  an  action,  especially  if  he  had  agreed  to  take 
upon  himself  the  risk  of  his  business.     Ibid. 
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7.  It  wa8  error  in  this  case  to  charge  the  jury  that  if  the 
tool  or  instrument  by  means  of  which  the  plaintiff  was 
injured,  was  extraordinarily  unsafe,  he  could  recover, 
unless  he  knew  of  its  dangerous  character  at  the  time 
he  made  the  special  contract.  There  was,  in  the  first 
pla<«,  no  proof  to  justify  the  assumption  that  the  in- 
strument was  an  extraordinarily  dangerous  one  for  the 
purpose,  nor  was  it  necessary,  in  order  to  bring  the 
employee  within  the  terras  of  his  special  contract,  that 
his  knowledge  of  the  nature  of  the  instrument  should 
have  been  obtained  at  or  before  the  making  of  the  cou'- 
tract;  it  is  sufficient  if,  at  the  time  the  i^trument  was 
used,  the  employee  knew  its  nature  and  its  dangerous 
character,  if  it  was  dangerous.     Ibid, 

8.  An  employee  of  a  railroad,  a  part  of  whose  business 
was  to  couple  cars,  who  was  ten  months  in  the  employ- 
ment of  the  road  in  that  business,  and  who,  by  special 
contract,  had  taken  upon  himself  the  risks  incident  to 
his  station,  cannot,  if  he  be  injured,  escape  the  effect 
of  his  contract  by  showing  that  a  particular  kind  of 
link  or  coupler,  regularly  in  use  on  the  train  to  which 
he  was  attached,  and  used  by  him  for  ten  months,  was 
a  less  safe  instrument  for  the  purpose  than  other  kinds 
of  links  or  couplers.  To  make  out  a  case  of  liability 
on  the  company  under  such  a  contract,  it  should  ap- 
pear that  there  was  such  gross  neglect  to  furnish  proper 
tools  as  showed  recklessness  of  human  safety  on  the 
part  of  the  company  or  its  principal  oflScers,  and  a 
want  of  knowledge  on  the  part  of  the  employee  of  thfe 
character  of  the  instrument  furnished  at  the  time  he 
was  called  on  to  use  it.     Ibid, 

See  Common  OarrierSy  1,  2. 

RECEIPT. 

When  a  receipt  acknowledged  a  certain  sum  in  fiill  of 
certain  described  promissory  notes,  and  in  full  of  all 
demands,  the  general  words,  though  they  do  not  en- 
large the  particular  words  as  to  what  transpired  at  tlie 
time,  yet  they  do  import  and  may  be  used  to  prove  that 
the  party  giving  the  receipt  had,  at  the  time,  no  other 
demands  against  him  to  whom  the  receipt  was  given. 
AUen,  administrator y  vs,  Woodson^  executrix,  etcU 53 


RECORDS.    See  Registry. 
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REGISTRY. 

1.  Whilst  it  18  the  duty  of  the  clerk  of  the  Superior 
Court  to  keep  a  proper  index  of  his  books  of  record, 
so  that  one  searching  the  records  may  easily  find  what 
is  or  is  not  contained  therein,  yet  a  deed  or  mortgage 
which  is  in  fact  recorded,  does  not  cease  to  be  notic^e 
and  to  be  properly  recorded,  simply  because  the  index 
to  the  record  book  fails  to  show  where  it  may  be 
found.     Ch(itham  V8,  Bradford^  sheriff. 327 

2.  When  a  record  is  shown  to  be  lost  or  destroyed,  its 
contents  may  be  proven  by  parol  without  establishing 
the  lost  or  destroyed  original.  Bindgea  d  al.  V8.  Thomas, 
admW 378 

3.  The  original  papers,  to-wit :  the  declaration,  process, 
verdict  and  judgment  in  a  suit,  do  not  cease  to  be  re- 
cords because  they  have  not  been  recorded  in  the  record 
book  of  writs  in  the  Superior  Court     Ibid, 

RELIEF  ACT  OF  1868. 

1 .  On  the  trial  of  a  motion  made  under  the  Relief  Act 
of  1868,  to  open  a  judgment  rendered  in  1867,  upon 
a  note  dated  February  13th,  1861,  and  due  at  twelve 
months,  it  is  not  competent  for  the  defendant  to  prove 
that  in  April,  1861,  he  tendered  bank  bills  in  payment 
of  the  debt,  and  that  the  creditor,  or  his  agent,  then 
refused  to  accept  the  bills,  or  any  payment  of  the 
note.     Fannin,  adm^r,  vs.  Thomason 614 

2.  Where  such  a  motion  is  filed  on  the  further  ground 
that  the  creditor  had  agreed  during  the  war  to  receive 
in  payment  of  the  debt  seven-thirty  (7-30)  Confed- 
erate treasury  notes  and  Greorgia  bonds,  and  that 
movant,  by  sale  of  cotton,  had  procured  such  notes 
and  bonds,  and  tendered  them,  which  were  refused, 
and  it  appeared  that  the  movant  had  kept  them  until 
the  trial,  but  collected  the  interest  whicn  accrued  on 
the  bonds  and  notes  for  his  own  use : 

Hddy  that  the  collection  of  the  interest  by  the  movant 
was  an  appropriation  of  the  bonds  and  notes  for  his 
benefit,  and  he  cannot  claim  that  under  said  statement 
of  &cts  the  debt  is  discharged  and  satisfied.     Ibid. 
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RELIEF  ACT  OF  1870. 

In  accordance  with  the  opinion  of  a  majority  of  this 
Court  in  the  cases  known  as  the  '*  tax  cases,"  at  the 
last  t«rm  of  this  Court,  the  judgment  of  the  Court  be- 
low is  reversed  on  the  ground  that  the  Act  of  Octo- 
ber 13th,  1870,  is  in  violation  of  Article  I.,  section 
10,  paragraph  1,  of  the  Constitution  of  the  United 
States.  Voughetiy  vs.  Fogle,  Dougherty  vs,  Chipley, 
Dougherty  vs.  Smith 464 

REMOVAL  OF  CASES. 

When  judgment  in  attachment  was  rendered  against  the 
defendant,  but  pending  the  motion  to  enter  judgraeiit 
against  the  garnishee,  the  cause  was,  on  motion  of 
plaintiflF's  attorney,  ordered  to  be  removed  to  the  Cir- 
cuit Court  of  the  United  States,  and  subsequently  the 
plaintiff  sued  out  a  process  of  ganiishment  at  common 
law  upon  said  judgment,  to  which  an  answer  was  filed 
which  was  traversed,  and  upon  the  trial  of  the  issue 
thus  formed  a  motion  was  made  to  dismiss  the  second 
garnishment  proceedings  on  the  ground  that  the  judg- 
ment against  the  defendant  had  been  carried  to  the  Cir- 
cuit Court  of  the  United  States,  and  therefore  garnish- 
ment process  could  not  issue  from  it  and  because  there 
had  already  been  one  process  of  garnishment  issued  to 
recover  the  same  debt,  whereupon  plaintiff's  attorney 
submited  his  affidavit  to  the  effect  that  the  Circuit 
Court  had  refused  to  take  jurisdiction  of  said  case 
because  the  record  was  not  filed  on  the  first  day  of 
the  Court: 

Hddy  that  the  motion  was  properly  overruled.  Eagle  <fc 
Pluenix  Man.  Co.  vs.  White,  Sheffield  &  Company 82 

RETAIL  LICENSE. 
See  Municipal  Corporations,  1 ,  2, 

SALES. 

1.  Where  one  was  under  a  contract  to  accept  and  buy  a 
lot  of  corn  from  the  plaintiff  between  the  10th  and 
20th  of  April,  and  on  the  last  day  he  agreed  to  extend 
the  time  for  a  tender  until  the  2l8t,  and  on  the  21st 
the  plaintiff  tendered  a  lot  in  the  mornings  which  was 
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not  accepted,  and  again  in  the  evening,  which  the  de- 
fendant refused  to  look  at: 
Heldy  that  it  was  not  error  in  the  Court  to  admit  the  evi- 
dence of  a  tender  at  any  time  during  the  day  on  the 
21st,  and  that  it  was  not  error  to  refuse  to  permit  de- 
fendant to  show  that  plaintiff  had  made  several  tenders, 
between  the  10th  and  20th  of  April,  of  bad  corn,  and 
thus  to  justify  defendant  in  refusing  to  look  at  the 
second  tender  on  the  2l8t.  Cunningham  vs.  Clark  & 
Company 39 

2.  When  a  tract  of  land  is  sold  in  a  body  as  containing 
so  many  acres  "more  or  less,"  and  both  parties  have 
an  equal  opportunity  to  judge  for  themselves,  and  both 
act  in  good  faith,  a  deficiency  in  the  quantity  sold  can- 
not be  apportioned.      Walton  vs.  Ramsey 618 

3.  A  sale  and  delivery  of  cotton  for  cash  to  the  amount 
of  $50  00  or  more,  with  a  '^sale  ticket"  or  memoran- 
dum in  writing,  signed  by  the  seller,  is  a  contract  bind- 
ing on  the  buyer  under  section  1950,  Code,  and  the 
vendor  can  recover  damages  from  the  purchaser  for  the 
breach  thereof  in  returning  the  cotton  and  refusing  to 
pay  for  the  same,  notwithstanding,  under  section  1593, 
the  cotton,  by  reason  of  the  non-payment,  did  not  be- 
come the  property  of  the  buyer,  nor  the  ownership 
thereof  given  up.     Groover,  Stubbs  &  Co.  vs.  Warfield 

&  Wayne 644 

4.  Under  said  section  1960,  a  sale  of  cotton  to  the  amount 
of  ^50  00  or  more,  without  any  memorandum  signed 
by  the  buyer  or  by  some  person  by  him  lawfully  au- 
thorized, or  an  acceptance  and  actuftl  receipt  of  the 
cotton,  or  part  thereof  by  him,  and  where  nothing  is 
given  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, is  not  binding  on  the  buyer.     Ibid. 

5.  Cotton  factors  can,  in  their  own  names,  recover  all  the 
damages  resulting  from  a  breach  of  contract  by  the 
buyer  of  cotton  from  them,  although  they  may  be 
bound  to  pay  the  same,  when  ruiovered,  to  their  con- 
signors.   Ibid. 

6.  The  measure  of  damage  in  such  a  case  is  the  differ- 
ence between  the  contract  price  for  the  cotton  and  the 
value  thereof  on  the  day  of  the  breach.     Ibid. 

See  Administrators  and  Executors,  8,  9,  10,  14. 
"   Levy  and  Sale. 
Vol.  l.  48. 
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SCIRE  FACIAS. 

When  on  the  trial  of  an  affidavit  of  illegality  to  an  ex- 
ecution, the  Judge  held  the  judgment  to  be  dormant 
for  want  of  an  entry  within  seven  years,  and  the  next 
day  the  plaintiff  sued  out  a  scire  fdcias  to  revive,  and 
subsequently  to  this  suing  out  of  a  scire  fadaSy  he  filed 
a  bill  of  exceptions  lo  the  judgment  of  the  Judge,  but 
afterwards  withdrew  it : 

Held,  that  the  pendency  of  the  bill  of  exceptions  could 
not  be  pleaded  in  abatement  to  the  scire  facias.  Bridges 
etal.vs.  Thomas,  adm^r 378 

SENTENCE.     See  Criminal  Law,  18. 

SERVICE. 

1.  An  acknowledgment  of  service  and  waiver  of  further 
service  by  counsel  for  defendant  in  error,  on  the  bill 
of  exceptions,  dated  anterior  to  the  certificate  of  the 
Judge,  is  not  a  valid  service.     Tison  vs.  Forrester 87 

2.  Where  service  of  the  bill  of  exceptions  is  made  by  the 
attorney  for  the  plaintiff  in  error,  it  must  be  authenti- 
cated by  his  affidavit  made  at  the  time  of  the  service, 
and  attached  to  the  bill  of  exceptions.  Bumeyvs.  Col- 
lins      90 

3.  When  a  suit  was  brought  against  Robert  Campbell,  as 
a  stockholder  in  acorporation,  on  his  statutory  liability 
for  a  debt  due  by  the  corporation,  and  the  process  was 
returned  served  by  the  sheriff  thus:  *' Served  the  with- 
in by  leaving  a  copy  at  the  residence  of  Robert  Camp- 
bell,'' and  the  defendant  not  appearing,  a  verdict  and 
judgment  was  taken  against  Robert  Campbell,  and  an 
execution  for  the  same  being  levied  on  the  property  of 
Robert  Campbell,  he  filed  his  bill  in  equity  alleging 
that  he  never  had  been  a  stockholder  in  said  company, 
but  that  there  was  another  Robert  Campbell  of  the 
county  who  was  such  stockholder,  and  alleging  further 
that  he  had  no  notice  of  said  suit,  and  that  if  a  copy 
was  left  at  his  residence  he  did  not  get  it  or  have  any 
knowledge  of  it,  and  praying  that  the  judgment  should 
be  enjoined  against  him.  On  the  trial  it  was  proven 
by  the  sheriff  that  he  had  left  the  writ  at  the  residence 
of  the  present  complainant,  and  this  was  all  the  proof 
pro  or  con  on  the  subject  of  service,  but  the  complain-     « 
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ant  showed  by  Mr.  Sibley  that  he  had  not  been  a  stock- 
holder in  said  company,  but  that  the  other  Robert 
Campbell  was  a  stockholder : 
Heldy  that  it  was  error  in  the  Judge  to  charge  the  jury 
that  the  judgment  did  not  conclude  the  complainant, 
unless  he  was  personally  served  with  the  process.  Fra- 
zer  V8,  Sibley  et  a/.,  execivUyra 96 

4.  As  there  was  no  affirmative  evidence  on  the  trial  to 
show  which  Robert  Campbell  the  plaintiff*  had  intend- 
ed to  sue,  and  the  complainant  having  been  duly  served 
with  process  in  that  suit  according  to  law,  it  was  his 
duty  to  appear  and  defend  the  same,  and  having  failed 
so  to  do  he  is  concluded  by  the  judgment,  it  being  the 
legal  presumption  that  it  was  made  to  appear  on  that 
trial  that  the  defendant  then  served  was  a  stockholder, 
as  charged  in  the  declaration,  and  the  jury  should  in 
this  case  have  found  against  the  complainant  unless  it 
had  been  made  to  appear  that  the  verdict  in  the  other 
suit  was  obtained  by  perjury  or  by  taking  a  verdict 
without  proof  (as  in  case  of  a  judgment  by  default)  of 
anything  but  the  original  judgment.     Ibid. 

5.  Where  a  bill  of  exceptions  was  certified  on  January 
24th,  1873,  and  service  perfected  on  February  17th, 
1873,  the  writ  of  error  will  be  dismissed.  Phillips  vs, 
3fcNeice,  administrator 358 

6.  An  acknowledgment  of  "due  and  legal  service  '  of 
the  bill  of  exceptions,  and  a  waiver  of  "all  further  no- 
tice and  service,'^  given  after  the  expiration  of  the  time 
within  which  service  could  have  been  legally  perfected, 
will  not  prevent  the  dismissal  of  the  writ  of  error.  Ibid. 

7.  Where  service  of  the  bill  of  exceptions  is  made  by  a 
party  or  his  attorney,  such  service  must  be  authentica- 
ted by  the  affidavit  of  the  party  perfecting  the  same, 
on  the  original  bill  of  exceptions,  or  attached  thereto. 
Cloud  vs.  TheState 369 

8.  Where  service  of  the  bill  of  exceptions  is  made  by  a 
sheriff  or  a  constable,  the  entry  thereof  by  such  officer 
on  the  original  is  sufficient  evidence  of  the  fact.  Ibid. 

9.  Service  of  the  bill  of  exceptions  by  leaving  a  copy 
thereof  at  the  office  of  counsel  for  defendant  in  error, 
is  insufficient.     Ibid, 

10.  Where  a  declaration  was  filed  and  process  attached 
against  a  corporation,  and  a  regular  return  made  by 
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the  sheriff  that  the  defendant  was  not  to  be  found,  and 
that  the  president  of  the  corporation  was  dead,  the 
plaintiff  is  not  entitled  after  the  lapse  of  five  terms  of 
the  Court  without  having  taken  any  further  action,  or 
showing  sufficient  legal  reason  for  the  delay,  to  amend 
the  process  so  as  to  make  it  returnable  to  tlie  then  en- 
suing term,  and  to  perfect  service  by  publication  under 
section  3370  of  the  Code.  Branch  m.  Mechanics^ 
Bank 413 

11.  Service  of  the  bill  of  exceptions  by  an  attorney  must 
be  verified  by  the  affidavit  of  such  attorney  at  the  time 

the  service  is  made.     Laihrop  &  Co.  vs.  Kemp,  sheriff.  483 

12.  Such  defective  service  cannot  be  cured  by  the  affi- 
davit of  the  attorney  made  in  this  Court.     Ibid. 

13.  Where  the  acknowledgment  of  service  on  the  bill  of 
exceptions  ante-dates  the  certificate  of  the  Judge  there- 
to, the  writ  of  error  will  be  dismissed,  Shealy  vs.  Mo 
Imng  iSc  Dykes 485 

14.  The  acknowledgment  of  service  upon  the  bill  of  ex- 
ceptions cannot  be  shown  to  bear  a  wrong  date  by 
aliunde  proof.     Ibid. 

15.  An  acknowledgment  '^ of  due  and  legal  service"  and 
a  waiver  *' of  copy  and  all  other  and  further  service," 
does  not  cure  a  defective  service,  which  arises  from  the 
fact  of  an  attempted  service  before  the  certificate  of  the       '^ 
Judge  was  attached  to  the  bill  of  exceptions.     Ibid. 

SETTLEMENT.     See  Promissory  Notes,  5. 

SHERIFF. 

1.  A  sheriff  having  collected  money  for  a  plaintiff  in 
execution  is  subject  to  process  of  garnishment  at  the 
instance  of  a  creditor  of  said  plaintiff.     Grray^  sheriff, 

vs.  Maxwell,  trustee 108 

2.  Where  a  balance  of  money  collected  on  an  execution 
remained  in  the  sheriff's  hands,  which  he  was  notified 
was  claimed  by  the  attorney  for  the  plaintiff  in  fi,  fa. 
as  his  fee,  and  after  such  notice  judgment  was  rendered 
against  him  on  a  process  of  garnishment  sued  out  at 
the  instance  of  a  creditor  of  said  plaintiff,  he  making 
no  defense,  which  judgment  he  satisfied,  it  was  not 
error  in  the  Court,  on  the  hearing  of  a  rule  nisi  re- 
quiring him  to  show  cause  why  he  should  not  pay  over 
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such  balance  to  the  plaintiff's  attorney,  to  make  the 
rule  absolute.     Ibid. 

3.  If  there  be  no  newspaper  published  in  the  county  in 
which  land  is  levied  on  for  sale,  it  becomes  the  du^  of 
the  sheriff  to  publish  notice  thereof  in  the  nearest  news- 
paper having  the  largest  or  a  general  circulation  in  such 
county.  In  the  latter  case,  notice  need  not  be  pub- 
lished at  any  place  in  said  county.  Lamby  admWy  vs. 
Allen,  ex'x 207 

4.  Where  there  is  a  levy  upon  land  entered  by  the  sher- 
iff upon  an  execution,  but  by  mistake  the  entry  is  not 
signed  by  the  sheriff,  the  failure  to  sign  is  not  fatal  to 
the  levy.  The  sheriff  may  amend  it  by  adding  his 
signature.     Sharp  vs.  Kennedy 208 

5.  When  there  was  a  rule  absolute  taken  against  a  sheriff 
in  1860  for  failing  to  raise  certain  money  under  a  fi. 
fa.y  and  in  1867  an  attachment  was  moved  for  against 
the  sheriff,  and  he  showed  for  cause  a^inst  the  attach- 
ment that  he  was  not  and  never  had  been  in  contempt 
of  the  process  of  the  Court;  that  though  the  original 
fi.  fa.  had  been  in  his  hands,  the  failure  to  raise  the 
money  on  it  was  in  consequence  of  written  orders  of 
the  plaintiff  not  to  proceed  with  it ;  that  the  nile  abso- 
lute was  taken  by  consent  and  at  the  request  of  the 
plaintiff,  with  intent  thus  to  induce  the  defendant's 
agent  and  representative  to  pay  it,  and  with  the  ex- 
press agreement  that  it  was  not  to  be  used  against  the 
sheriff: 

Heldy  that  the  foundation  of  a  rule  absolute  is  the  con- 
tempt of  the  Court  in  the  failure  of  the  sheriff  to  obey 
its  order.  And  the  rule  will  not  be  enforced  by  attach- 
ment but  will  be  set  aside,  if  it  be  made  to  appear  that 
the  officer  is  not  really  liable,  and  the  judgment  on  the 
rule  is  for  this  purpose  always  open,  under  the  discre- 
tion of  the  Court,  to  a  rehearing.  Holcombe  vs.  Du- 
pree 335 

6.  In  this  case  if  the  answer  of  the  sheriff  be  true,  (and 
the  demurrer  admits  the  truth,)  the  rule  absolute  ought 
not  to  have  been  granted,  as  the  sheriff  was  not  in  con- 
tempt, and  it  was  error  in  the  Court  to  grant  the  at- 
tachment under  the  admitted  facts  set  forth  in  the  re- 
cord.    Ibid. 
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7.  Where  upon  a  rule  against  the  former  and  present 
sheriffs  requiring  them  to  sho\Y  cause  why  one  or  the 
other  should  not  pay  over  the  money  due  on  a  certain 
execution,  the  former  answered  that  he  turned  over  the 
ji.  fa,  to  his  successor  in  time  to  liave  made  the  money 
before  Court,  and  the  present  sheriff  set  up  that  he  was 
enjoined  from  proceeding  thereon,  it  was  not  error  in 
the  Court,  in  the  absence  of  a  traverse  of  the  answers, 
to  discharge  the  rule.     Caacm  vs.  Mulling 598 

SLANDER. 

1.  In  a  declaration  claiming  damages  for  words  calcula- 
ted to  injure  the  plaintiff's  reputation  as  an  attorney  at 
law,  it  is  not  sufficient  to  allege  that  the  defendant  was 
an  attorney,  it  must  be  stated  and  proven  that  the 
words  were  used  "in  reference  to  his  profession.''  Van 
Eppava.  Jones 238 

2.  Where  in  an  action  on  the  case  for  words,  the  ground 
of  the  action  is  "special  damages  flowing  to  the  plain- 
tiff from  the  use  of  the  words,''  it  is  not  sufficient  to 
set  forth  as  damages  money  paid  voluntarily  by  the 
plaintiff,  such  as  the  charge  of  a  notary  for  protesting 
a  paper,  which,  under  the  law,  was  not  a  protestable 
paper  or  which  had  not  been  legally  protested.    Ibid. 

SPECIFIC  PERFORMANCE. 

See  Equity f  9,  15. 

STATE.    See  Criminal  Law,  14,  15,  17. 
STATUTE  OF  ^RAUDS.    See  Sales,  3,  4. 

STATUTE  OF  LIMITATIONS. 

See  Limitations — Statute  of. 

STOCKHOLDERS. 

See  Corporations. 
"    Judgments,  2,  3. 

STREETS.     See  Municipal  Corporations,  8, 10. 

TAXES. 

1.  Bonds  owned  by  citizens  and  residents  of  the  city  of 
Augusta  on  corporations  or  individuals  resident  out  of 
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the  city,  are  property  within  the  city  so  as  to  be  sub- 
ject to  taxation  by  the  city  authorities,  under  their 
general  power  to  assess  a  tax  upon  property  within  the 
limits  of  the  city.  City  Council  of  Augusta  vs,  Dun- 
bar   387 

2.  Under  the  laws  of  this  State  a  municipal  corporation 
cannot  levy  a  tax  on  the  bonds  issued  by  the  State, 
even  though  they  be  property  within  tlie  corporate 
limits.  It  is  not  to  be  presumed  that  the  State  intend- 
ed, without  an  express  grant  to  that  effect,  to  confer 
upon  a  municipal  corporation  a  power  thus  to  depre- 
ciate the  State  securities,  and  do  what  the  State  itself 
ought  not  to  be  presumed  to  have  done  in  the  absence 
of  clear  language  so  declaring.     Ibid, 

3.  Unless  express  authority  to  do  so  be  granted  by  the 
I^egislature,  a  municipal  corporation  has  no  power  to 
enforce  the  payment  of  taxes  due  it  by  affixing  a  pen- 
alty of  an  additional  per  centum  for  failing  to  pay 
promptly  when  due.     Ibid. 

4.  In  order  to  pass  the  title  to  land  by  a  sale  by  the  city 
marshal  of  Americus  under  a  fi.  fa.  for  city  taxes,  it 
is  necessary  that  all  the  requirements  of  the  city  charter 
should  be  fully  met,  and  if  there  be  a  failure  to  adver- 
tise the  sale  for  thirty  days,  as  required  by  the  charter, 

the  sale  is  void.     Ansley  et  al.  vs.  Wilson,  trustee "418 

6.  A  levy  upon  land  in  this  State  is  made  by  an  entry 
by  the  levying  officer  upon  the  fi.  fa.,  and  an  entry  by 
a  city  marshal  on  a  city  tax^.  /a.,  "Levied  tl\i&  fi.  fa. 
on  a  house  and  lot  of  the  defendant,  situated  in  the 
eastern  part  of  the  city  of  Americus,  to  satisfy  the 
within,"  is  not  a  sufficiently  definite  entry  to  give  the 
marshal  authority  to  sell  a  lot  which  the  defendant 
happens  to  own  in  that  part  of  the  city ;  nor  can  such 
an  entry  by  a  city  marshal  be  amended  after  the  sale 
by  adding  a  description  sufficient  to  identify  the  prop- 
*erty  intended  to  be  seized.     Ibid. 

6.  The  tax  called  a  "license  tax,"  imposed  by  the  City 
Council  of  Augusta,  by  the  ordinance  of  January  5th, 
1874,  upon  insurance  companies  doing  business  within 
the  city,  is  a  tax  and  not  a  license.  Home  Insurance 
Company  vs.  City  Council  of  Augusta 530 

7.  The  City  Council  of  Augusta  has  power,  under  the 
charter  of  the  city,  to  tax  occupations,  businesses,  etc., 
and  a  foreign  corporation  which  has  an  agency  and  a 
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r^ular  agent  for  the  purpose  of  transacting  its  usual 
business  within  the  city,  is  liable  to  be  taxed.     Ibid. 

8.  A  tax  on  occupations,  businesses,  etc.,  is  not,  in 
legal  contemplation,  a  tax  on  property  so  as  to  be  sub- 
ject to  the  ad  valorem  Siud  uniformity  rules  of  taxation 
prescribed  by  the  Constitution,  and  therefore  a  tax  on 
fire  insurance  companies  different  from  what  is  im- 
posed on  life  insurance  companies,  does  not  make  the 
tax  obnoxious  to  any  constitutional  requirement.  Ibid, 

9.  Statutes  under  which  exemption  from  taxation  is 
claimed  by  corporations,  will  be  strictly  construed,  and 
the  exemption  will  not  be  held  to  be  conferred  unless 
the  terms  under  which  it  is  granted  clearly  and  dis- 
tinctly show  that  such  was  the  intention  of  the  Legis- 
lature.    Mayor  and  Council  of  Macon  V8,  Centred  R. 

R.  and  Barring  Co 620 

10.  The  Act  of  29th  December,  1869,  providing  that  the 
"stock  of  the  Macon  and  Western  Railroad  Company 
shall  hereafter  pay  the  same  annual  tax  to  the  State  as 
the  other  railroad  companies  of  this  State  now  do,  to- 
wit:  one-half  of  one  per  cent,  on  the  amount  of  the 
net  income,^^  does  not  confer  on  the  company  an  ex- 
emption of  its  pro[)erty  within  the  city  of  Macon  from 
liability  to  be  taxed  by  the  city  authorities  as  it  was 
before  the  passage  of  said  Act.     Ibid. 

11.  The  city  of  Macon,  under  its  charter,  has  power  to 
tax  all  real  and  personal  property  within  its  limits, 
and  there  is  nothing  in  the  charter  of  the  Macon  and 
Western  Railroad  Company,  or  in  any  statute,  that 
exempts  the  property  of  the  company  thus  situated 
from  the  right  of  the  city  to  assess  the  taxes  complained 
against.     Ibid. 

TENDER. 

1.  Where  one  was  under  a  contract  to  accept  and  buy  a 
lot  of  corn  from  the  plaintiff,  between  the  10th  and 
20th  of  April,  and  on  the  last  day  he  agreed  to  extend 
the  time  for  a  tender  until  the  21st,  and  on  the  21st 
the  plaintiff  tendered  a  lot  in  the  morning,  which  was 
not  accepted,  and  again  in  the  evening,  which  the  de- 
fendant refused  to  look  at : 

Hdd,  that  it  was  not  error  in  the  Court  to  admit  evi- 
dence of  a  tender  at  any  time  during  the  day  on  the 
21st;  and  that  it  was  not  error  to  refuse  to  permit  de- 
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fendant  to  show  that  plaintiff  had  made  several  ten- 
ders between  the  10th  and  20th  of  April  of  bad  corn, 
and  thus  to  justify  defendant  in  refusing  to  look  at  the 
second  tender  on  the  21st.  Ounningham  vs.  Clark  & 
Co 39 

2.  On  the  trial  of  a  motion  made  under  the  Relief  Act 
of  1868  to  open  a  judgment  rendered  in  1867,  upon 
a  note  dated  February  13th,  1861,  and  due  at  twelve 
months,  it  is  not  competent  for  the  defendant  to  prove 
that  in  April,  1861,  he  tendered  bank  bills  in  payment 
of  the  debt,  and  that  the  creditor,  or  his  agent,  then 
refused  to  accept  the  bills,  or  any  payment  of  the  note. 
FanniUf  adm'r,  V8,  Thomason 614 

3.  Where  such  a  motion  is  filed  on  the  further  ground 
that  the  creditor  had  agreed  during  the  war  to  receive 
in  payment  of  the  debt  seven-thirty  (7-30)  Confeder- 
ate treasury  notes  and  Georgia  bonds,  and  that  movant, 
by  sale  of  cotton,  had  procured  sucli  notes  and  bonds 
and  tendered  them,  which  were  refused,  and  it  ap- 
peared that  the  movant  had  kept  them  until  the  trial, 
but  collected  the  interest  which  accrued  on  the  bonds 
and  notes  for  his  own  use : 

Held,  that  the  collection  of  the  interest  by  the  movant 
was  an  appropriation  of  the  bonds  and  notes  for  his 
benefit,  and  he  cannot  claim  that  under  said  statement 
of  facts  the  debt  is  discharged  and  satisfied.     Ibid, 

TRESPASS. 

1.  Where  a  declaration  charged  that  the  defendant  had, 
with  force  and  arms  and  violence,  broken  the  plaintiff's 
close,  and  with  his  feet  and  one  hundred  head  of  cattle, 
trampled  upon  and  damaged  his  crop,  and  the  proof 
showed  that  defendant  was  the  plaintiff's  landlord,  that 
he  had  undertaken  to  repair  the  fence  around  the  close, 
and  in  so  doing  had  negligently  taken  down  the  fence 
and  exposed  the  crop  to  the  ingress  of  cattle ;  and  there 
was  some  evidence  going  to  show  that  plaintiff  had 
consented  to  the  defendant's  going  upon  the  land  and 
making  the  repairs : 

Held,  there  being  no  count  in  the  declaration  for  dam- 
ages from  <he  negligence  of  the  defendant,  but  only  for 
the  trespass  with  force  and  arms,  that  it  was  error  in 
the  Court  to  charge  the  jury  that  if  the  defendant 
tore  down  the  plaintiff's  fence,  and  cattle  got  in  and 
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destroyed  the  crop,  the  defendant  was  liable  for  the 
damages.     Roach  vs,  Trottie 251 

2.  The  effect  of  the  charge  was  to  exclude  from  the  jury 
the  evidence  of  the  plain tifi'^s  consent  to  the  repairs  of 
the  fence.  If  such  consent  was  in  fact  given,  then  the 
defendant  was  only  liable  for  negligence  in  repairing 
the  fence,  whereas  the  charge  of  the  Court  makes  him 
liable,  if  he  tore  down  the  fence  and  damage  resulted. 
Ibid. 

TROVER. 

1.  It  was  not  error  in  the  Court  to  refuse  to  charge  the 
jury  that  they  might  take  into  account  the  injury  to 
the  defendant's  iron  by  General  Sherman,  and  to  charge 
that  if  they  found  for  the  plaintiff  they  might  find  the 
highest  proven  value  of  the  iron  up  to  the  time  of  the 
trial.  Central  Railroad  and  Banking  Company  vs, 
Atlantic  and  Gulf  Railroad  Company 444 

2.  The  verdictof  the  jury  was  illegal  in  finding  the  high- 
est proven  value  and  any  interest  for  the  plaintiff.  The 
measures  of  damages  under  our  law  is,  as  was  charged 
by  the  Court,  and  it  is  not  in  the  power  of  the  jury 
to  find  a  verdict  for  such  damages  with  interest  from 
any  date.  Unless  the  plaintiff  will  remit  this  verdict 
for  interest,  there  must  be  a  new  trial.     Ibid. 

TRUSTS.     See  Administrators  and  Executors,  5. 

UNITED  STATES  COURTS. 
See  Removal  of  Cases. 

USURY, 

Wliere  two  promissory  notes  before  due,  were  delivered 
to  and  accepted  by  an  incorporated  body  invested  with 
banking  privileges,  as  collateral  security  for  a  loan  of 
money  made  by  said  corporation  to  the  payees  of  said 
notes  at  a  greater  rate  of  interest  than  seven  per  cent., 
the  title  to  the  same  does  not  pass,  and  the  maker 
thereof  may  plead  in  bar  to  a  suit  thereon  in  favor  of 
said  bank,  payment  made  to  the  original  payees  with- 
out notice  of  said  assignment.  QisweU  vs.  Central 
Railroad  and  Banking  Company 70 

VENDOR  AND  PURCHASER, 

See  Equity y  16-18. 
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VENUE. 

1.  An  action  against  a  railroad  company  to  recover  the 
excess  of  a  payment  for  freight  beyond  what  is  allowed 
to  be  charged  by  the  charter  of  the  company  may  be 
brought  under  the  Act  of  March  4, 1869,  in  the  coun- 
ty from  which  the  articles  were  shipped,  that  being 
the  place  where  the  contract  for  shipment  was  made, 
although  the  payment  was  made  in  another  county. 
Arnold  &  DuBose  V8,  Ga.  R.  R.  and  Banking  Co 304 

2.  A  bill  in  equity  must  show  that  the  defendant  against 
whom  substantial  relief  is  prayed  is  a  resident  of  the 
county  in  which  it  is  filed,  otherwise  the  Court  has  no 
jurisdiction.     Sims  et  al.  vs.  Sims  ex^r,  et  al 572 

VERDICT. 

1.  Where  a  distress  warrant  was  sued  out  for  rent,  and 
a  counter  affidavit  was  filed  denying  that  the  defend- 
ant held  the  premises  from  the  ))laintiff  either  by 
lease  or  rent,  and  also  that  he  owed  the  plaintiff  any 
rent,  a  verdict  as  follows:  "We,  the  jury,  find  the 
issue  for  the  plaintiff,"  was  sufficiently  certain,  and 
a>vered  the  issue  made  by  the  pleadings.     Ricket^son 

vs.  Flowers 215 

2.  Payne  sold  a  parcel  of  land  in  the  city  of  Atlanta  to 
Ragsdale,  giving  a  bond  for  titles  describing  the 
land  as  being  two  hundred  by  four  hundred  and  thirty 
feet,  and  containing  two  and  one-third  acres,  more  or 
less.  Ragsdale  having  mislaid  the  bond,  gave  Willing- 
ham  an  order  to  Payne,  for  Payne  to  execute  to  Wil- 
lingham  a  deed  to  the  lot,  stating  it  to  be  about  two 
acres,  without  giving  the  boundaries.  Under  the  order 
Payne  executed  to  Willingham  a  deed  referring  to  the 
order  and  making  it  a  part  of  the  deed,  but  described 
the  boundaries  as  being  four  hundred  by  four  hundred 
and  thirty  feet  and  containing  two  acres  more  or  less, 
and  reserving  a  street  thirty  feet  wide  running  east  and 
west  through  the  centre.  Willingham  conveyed  to 
Elyea,  describing  the  lot  as  it  was  described  in  Payne's 
dee<l  to  him.  On  a  bill  filed  by  Payne  against  Wil- 
lingham and  Elyea  to  reform  the  deed  on  the  ground 
of  mistake,  etc.,  alleging  that  he  had  only  sold  two  and 
one-third  acres  to  Ragsdale,  being  the  east  half  of  the 
block  which  contained  four  and  one-third  acres,  setting 
out  the  foregoing  deeds,  order,  and  the  bond,  (which 
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had  been  found,)  and  praying  a  decree  correcting  such 
mistake  in  his  deed  so  as  to  make  it  a  oonvtyauce  for 
the  east  half  of  said  block,  in  accordance  with  the  real 
contract  between  them,  the  jury  found  as  follows :  "We, 
the  jury,  find  for  complainant,  and  recommend  that 
the  deed  be  reformed,  and  that  defendant  Elyea  had 
suflScient  notice:" 
Held,  that  the  verdict  is  not  sufficiently  certain  and  defi- 
nite to  fix  tlie  quantity  and  identity  of  the  land  intended 
to  be  conveyed  so  as  to  authorize  a  full,  definite  and 
final  decree  thereon.  Paynty  adrn'r,  vs.  JElyea,  orfmV, 
dal 395 

3.  If  there  was  ambiguity  as  to  the  meaning  of  the  agree- 
ment, etc.,  the  verdict  of  the  jury  rendered  on  the  ap- 
plication to  have  a  more  full  decree  entered,  and  for 
an  execution  to  enforce  the  same,  and  the  issue  made 
thereon,  determined  the  questions  involved,  and  author- 
ized the  order  of  the  Court  that  was  granted.  Gastchius 
et  (d.  V8.  HodgeSy  adm^x •• 603 

WAR. 

1.  Assuming  that  the  Confederate  government  could,  for 
the  purpose  of  carrying  on  war  against  the  United 
States,  divest  the  plaintiff  of  his  property  by  seizure — 
which  is  not  made  a  question  here — and  assuming  that 
the  Court  was  in  error  as  to  the  necessity  of  an  Act  of 
Congress  to  authorize  an  impressment,  and  that  it  was 
absolutely  necessary  that  full  compensation  should  be 
made  so  as  to  protect  the  title  in  an  innocent  holder, 
yet,  under  the  facts  of  this  case,  as  they  stand  without 
question  on  the  record,  the  plaintiff  was  entitled  to  a 
verdict.  The  defendant  was  fully  informed  of  the  in- 
structions to  the  agent  that  the  iron  was  to  be  shipped 
to  Atlanta  to  be  rolled  into  plating  for  ships,  and 
before  the  iron  was  in  fact  taken  out  of  the  possession 
of  the  plaintiff,  contracted  with  the  agent  that  when 
taken,  the  iron,  instead  of  going  forward  to  Atlanta, 
should  be  turned  over  to  it.  This  contract  was  illegal 
outside  of  the  instructions  of  the  agent,  and  this  was 
in  the  knowledge  of  the  defendant,  so  that  the  actual 
seizure  was  in  fact  for  the  use  of  the  defendant,  and 
not  for  the  Confederate  States.  The  defendant  is  not 
an  innocent  holder,  but  is  in  complicity  with  the  agent 
in  his  possession  of  the  iron,  and  that  under  a  contract 
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entered  into  before  the  iron  left  the  possession  and  cus- 
tody of  the  plaintiff.  In  this  view  of  the  ease  the 
errors  of  the  Judge,  if  they  were  errors,  are  immate- 
rial, as  the  verdict  must  have  been  for  the  plaintiff. 
Central  Railroad  and  Banking  Company  vs.  Atlantic 
and  Gulf  Railroad  Company 444 

2.  It  was  not  error  in  the  Court  to  refuse  to  charge  the 
jury  that  they  might  take  into  account  the  injury  to 
the  defendant's  iron  by  General  Sherman,  and  to  charge 
that  if  they  found  for  the  plaintiff  they  might  find  the 
highest  proven  value  of  the  iron  up  to  the  time  of  the 
trial.     Ibid. 

WARRANTY. 

The  evidence  for  the  plaintiff  in  this  ca5?e  is  deficient,  in 
that  it  fails  to  show  that  the  mule  was  afflicted  with 
the  disease  of  which  it  died  at  the  time  of  the  war- 
ranty, and  it  was  no  abuse  of  the  discretion  of  the  Judge 
to  refuse  to  grant  anew  trial.     McCoy  vs.  Wily 126 

WILLS. 

1.  Where  a  testator  prior  to  the  emancipation  of  the 
slaves,  made  his  will  providing  for  the  removal  of  his 
slaves  to  a  free  State,  there  to  be  manumitted,  and  be- 
queathing to  them  certain  legacies,  the  fact  that  his 
negroes  were  emancipated  by  the  results  of  the  war, 
prior  to  the  death  of  the  testator,  and  not  by  the  pro- 
visions of  said  will,  did  not  prevent  said  legacies  from 
vesting.     ThweaU  et  at,  vs.  Redd,  ex^r,  et  cd. 181 

2.  A  legacy  failing  either  by  lapse  or  because  void  at  law, 
falls  into  the  residuum  and  passes  to  the  residuary  leg- 
atee and  not  to  the  next  of  kin,  where  there  is  no  con- 
trary intention  expressed  in  the  will.     Ibid. 

3.  Where  there  was  no  ambiguity  upon  the  face  of  the 
testator's  will,  parol  evidence  is  inadmissible  to  raise  a 
latent  ambiguity  and  then  to  explain  it.     Ibid. 

4.  The  rule  that  a  lapsed  or  void  legacy  of  personal  prop- 
erty falls  into  the  residuum  and  passes  to  the  residuary 
legatee  does  not  apply  to  a  void  devise  of  land,  and  in 
such  a  case  the  land  descends  to  the  heir  Williams^ 
admWyVS,  Whittle,  ea^r 523 

5.  The  testator,  by  his  will,  authorized  his  executors  to 
sell  his  property  upon  such  terms  as  to  notice  or  credit 
as  they  might  in  their  sound  discretion  deem  best: 


Digitized  by  LjOOQ IC 


758  INDEX. 


Hddj  tliat  the  executors  had  the  power  to  sell  the  prop- 
erty without  an  order  from  the  Ordinary  either  for 
cash  or  credit,  and  U|X)n  such  notice  as  they  in  their 
sound  discretion  might  deem  best;  but  in  all  other 
res|>ccts  they  were  bound  to  comply  with  the  law  reg- 
ulating such  sales.  Jackson  et  nL,  exWs^  et  al,y  vs.  Wil- 
liams d  al '. 553 

WITNESS. 

1.  It  was  not  error  in  the  Judge  on  the  trial  to  permit 
the  statement  of  the  witness  Sibley  that  *Mie  had  no 
idea  that  complainant  was  a  stockholder,"  taken  in  con- 

necticm  with  the  witness'  other  statements;  this  is  only  » 

another  mode  of  stating  the  recollection  of  the  witness  \ 

that  he  was  not  a  stockholder.     Frazer  vs.  Sibley  etal,     96  * 

2.  On  the  trial  of  a  bill  by  a  surviving  partner  against 
the  representatives  of  a  deceased  partner  for  an  ac-    ^. 
count  and  settlement  of  the  partnership  affairs,  the 
survivor  is  not  a  competent  witness  to  testify  in  his 

own  favor;  nor  does  it  alter  the  case  that  a  portion  of  ' 

the  matter  in  dispute  is  a  Confederate  transaction  and 

involves  the  value  of  Confeilerate  money,  except  that  ; 

the  survivor  may  testify  as  to  the  value  of  said  money. 

Graham  d  al,  vs,  Howell  et  al.,  ex^rs 203 

3.  On  the  trial  of  such  a  case,  the  complainant  Payne  is 
a  competent  witness  on  the  issue  of  a  mistake  in  his 
deed  to  defendant  Willingham,  although  the  co-de- 
fendant Elyea,  the  vendee  of  Willingham,  had  died 
since  the  filling  of  the  bill,  and  his  representative  is 
made  a  party.     Payney  adm^r,  vs.  Elyeu,  admW,  d  al.  395 

4.  We  think  Mrs.  Rose  was  a  competent  witness  in  this 
case  in  the  issue  before  the  jury,  to-wit :  the  m,esne 
profits,  even  though  Henderson  was  dead.     Rose  vs. 

West 474  ^ 

YEAR'S  SUPPORT. 

Where  a  lot  of  land  which  was  set  apart  for  the  twelve 
month's  support  of  the  family  of  deceased  was  sold  un- 
der the  order  of  the  Ordinary,  and  the  proceeds  thereof 
a[)plied  to  such  support,  the  lieirs-at-law  cannot  recover 
the  same  on  account  of  want  of  authority  in  the  Or- 
dinary to  direct  such  sale.     Miller  et  al.  vs.  Defoor....  566 
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